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1851. 


MEMORANDA. 

In  Michaelmas  term,  1850,  Samuel  Martin,  Esq.,  one 
of  Her  Majesty's  CounseU  was  appointed  one  of  the 
Barons  of  the  Court  of  Exchequer,*  in  the  place  of  Sir 
Robert  Monsey  Solfe,  who  was  appointed  a  Vice-Chan- 
cellor  and  was  afterwards  created  Lord  Cranworth. 

In  Trinity  vacation,  1851,  James  Campbell^  Esq., 
Thomas  Chandless,  Esq.,  William  Elmsley,  Esq.,  John 
William  Willcoch,  Esq.,  Walter  Coulsoti,  Esq.,  William 
Thomas  S.  Daniel,  Esq.,  John  Baily,  Esq.,  Brent 
Spencer  Follett,  Esq.,  William  Bulkeley  Glasse,  Esq., 
Richard  Davis  Craig,  Esq.,  James  Anderson,  Esq., 
Charles  John  Hargreave,  Esq.,  Thomas  Emerson  Head-- 
lam,  Esq.,  Robert  Ingham,  Esq.,  Graham  Willmore,  Esq., 
Frederick  William  Slade,  Esq.,  John  George  Phillimore, 
Esq.,  John  Mellor,  Esq.,  Samuel  Warren,  Esq.,  R.  Fash' 
ley.  Esq,,  G.  W.  Bramwell,  Esq.,  W,  Atherton,  Esq., 
and  Hugh  Hill,  Esq.,  were  appointed  Queen's  Counsel. 

In  October  1851,  Her  Majesty,  under  the  authority 
of  the  14  &  15  Vict.  c.  83.,  appointed  The  Right  Honour- 
able Sir  James  Lewis  Knight  Bruce,  Knight,  and  The 
Bight  Honourable  Lord  Cranworth,  to  be  Judges  of 
the  Court  of  Appeal  in  Chancery. 

In  Trinity  vacation,  1861,  Richard  Torin  Kindersley, 
Esq.,  one  of  the  Masters  in  Chancery,  and  James 
Farher,  Esq.,  one  of  Her  Majesty's  Counsel,  were  ap- 
pointed Vice-chancellors. 


xu  MEMORANDA. 

1851.  In  Hilary  vacation,  1852,  Lord  Truro  resigned  the 

Great  Seal,  and  the  same  was  delivered  to  the  Right 
Honourable  Sir  Edward  Burtenshaw  Suffden,  who  was 
created  a  Peer  by  the  title  of  Baron  St.  Leonardos  of 
Slauffham,  in  the  county  of  Sussex. 

At  the  same  time  Sir  Alexander  J.  E.  Cockburn  re- 
signed the  office  of  Attorney-General,  and  was  suc- 
ceeded by  Sir  Frederic  Thesiger^ 

At  the  same  time.  Sir  William  Page  Wood  resigned 
the  office  of  Solicitor-General,  and  was  succeeded  by 
Sir  Fitzroy  KeUy. 

In  the  same  vacation,  Charles  John  Crompton,  Esq., 
was  appointed  one  of  the  Judges  of  the  Court  of 
Queen's  Bench,  in  the  place  of  Sir  John  Patteson  re- 
signed. 
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1851. 

ORDER  OP  COURT. 

16th  July,  1851. 

The  Right  Honourable  Thomas  Lobd  Truro, 
Lord  High  Chancellor  of  Great  Britain,  by  and 
with  the  advice  and  assistance  of  the  Right 
Honourable  Sir  John  Romilly,  Knight,  Master 
of  the  Rolls,  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  Jabies  Lewis  Kkight 
Bruce,  the  Right  Honourable  the  Yice*Chan« 
cellor  Robert  Mounsey  Lord  Cranworth, 
and  the  Right  Honourable  the  Vice-Chancellor 
Sir  George  James  Turner,  Knight,  doth 
hereby  order  and  direct  in  manner  follow- 
ing, that  is  to  say, 

L  That  when  any  property  is  directed  to  be  sold  Master  may 
before  the  Master,  the  Master  shall  be  at  liberty  to  ^^b/tSTm 
order  the  same  to  be  sold  at  sach  plaoe,  either  in  propmy  shall 
London  or  in  the  country^  and  by  such  person,  as  he 
shall  think  fit. 

IL  That  when  any  property  is  directed  to  be  sold  Master  may 
before  the  Master,  the  Master  shall  be  at  liberty  to  fix  ^jw^ 
a  reserved  bidding  for  the  same,  if  sold  entire,  or  if  sold 
in  lots,  one  bidding  for  each  lot,  and  such  reserved 
bidding  shall  be  made  one  of  the  conditions  of  sale  under 
which  the  said  property  shall  be  sold ;  and  in  order  that 
the  Master  may  form  his  judgment  as  to  such  reserved 
bidding,  the  parties  shall  carry  in  before  him  such  pro- 
posals as  they  may  think  fit ;  and  the  Master  shall  use 
his  discretion  as  to  communicating  such  reserved  bidding 

to 
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1851.  to  the  parties,  or  any  of  them,  or  their  solicitors ;  and 
the  Master,  previously  to  such  sale,  if  he  shall  think  fit, 
shall  cause  to  be  put  under  a  sealed  cover,  and  deli- 
vered to  the  person  appointed  to  sell,  a  note  in  writing 
of  the  sum  at  which  he  shall  fix  such  reserved  bidding 
for  each  lot ;  and  in  case  no  person  shall  bid  a  price 
equal  to,  or  higher  than  the  sum  mentioned  in  the  said 
note,  then  the  Master,  or  the  person  appointed  by  him 
to  sell  the  said  property,  shall  declare,  that  such  lot  is 
not  sold,  but  has  been  bought  in,  on  account  of  the 
persons  interested  in  or  entitled  to  the  property. 


Master  may 
direct  deposit 
and  appoint 
person  to 
receive  same. 


III.  That  when  any  property  is  directed  to  be  sold 
before  the  Master,  the  Master  shall  be  at  liberty  to  fix 
an  amount  to  be  paid  as  a  deposit  by  the  purchasers, 
respectively,  at  such  sale,  and  to  appoint  some  proper 
person  to  receive  the  same,  who,  if  required  by  the 
Master,  shall  give  security,  to  be  approved  of  by  the 
Master,  duly  to  account  for  and  pay  what  he  shall 
receive  in  respect  of  such  deposit,  in  such  manner  as  the 
Court  shall  have  directed  in  respect  to  the  monies  to 
arise  from  such  sale ;  and  the  person  appointed  to  receive 
such  deposits  shall,  within  such  time  as  the  Master  shall 
appoint  and  without  any  special  order  for  the  purpose, 
pay  the  monies  which  he  shall  receive  in  respect  thereof 
(the  amount  of  such  monies  to  be  certified  by  the 
Master)  in  such  manner  as  the  Court  shall  have  directed 
with  respect  to  the  monies  to  arise  from  the  sale. 


Master  may         IV,  That  when  any  property  is  directed  to  be  sold 
posals  for  sale  before  the  Master,  the  Master  shall  be  at  liberty,  either 

by  pnvate        before  or  after  such  property  shall  have  been  put  up  for 
contract.  tr    tr      j  i    «       t         i 

sale  by  public  auction,  to  receive  proposals  for  the  sale 

thereof  or  of  any  part  thereof  by  private  contract ;  and 

he  shall  make    his   report  thereof,  with    his    opinion 

thereon,  to  the  Court ;  which  report  shall  be  submitted 
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to  the  Court  for  confirmatioD,  in  the  same  manner  as       .1851. 
reports  made  upon  special  reference  as  to  sales  by  pri« 
vate  contract. 

Tburo,  C. 

John  Romillt,  M.  R. 

J.  L.  Knight  Bbuce^  V.  C. 

Cranwobth»  V.  C. 

G.  J.  TUBNBB,  V.  C. 
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1851. 


ORDER  OF  COURT,  (a) 


29th  Oct.  1851. 


Whereas  the  Right  Honourable  Sir  James  Lewis 
Knight  Bruce  Knight  and  the  Right  Honourable  Lord 
Cranworth  have  resigned  their  offices  of  Vice-Chancel- 
lors  of  the  Court  of  Chancery:  And  whereas  the  Honour- 
able Sir  Richard  Torin  Kindersley,  Enight,  and  the 
Honourable  Sir  James  Parker^  Knight^  have  been  ap- 
pointedf  by  Her  Majesty^  Vice-chancellors  of  the  said 
Court  of  Chancery:  And  whereas  it  is  necessary  to 
make  provision  for  the  hearing  of  the  causes  and  matters 
which^  at  the  times  of  such  resignations,  were  attached 
to  the  respective  Courts  of  the  late  Vice-Chancellors, 
and  to  make  other  regulations  necessary  in  consequence 
of  such  resignations :  His  Lobdship  doth  obdeb — 

l8i  Order  of  L  That  the  Order  numbered  I.  of  the  General  Order, 
vember  1841  dated  the  11th  November,  1841,  be  abrogated  and  dis- 
discharged.       charged. 


marked  for 
one  of  the 
Vice- Chan- 
cellors. 


Lord  Chan-  II.  That  in  all  informations  or  bills  to  be  marked 
&c!'S^'^^  under  the  1st  Order  of  the  5th  day  of  May  1837  (i), 
with  the  words  "  Lord  Chancellor,"  the  Plaintiff  shall, 
underneath  the  words  **  Lord  Chancellor,"  write  the 
name  of  one  of  the  Vice-Chancellors  at  his  option,  and 
the  cause  shall  thenceforth,  unless  removed  by  some 
special  order  of  the  Lord  Chancellor,  be  attached  to 
such  Vice-Chancellor's  Court 

IIL  That 

(a)  Reg,  Lib.   1850.  B.  fo.  (b)  Ord.  Can.  p.  109. 

12491 
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III.  That  every  cause  and  matter^  which,  at  the        1851. 
time  of  his  said  resignation,  was  attached  to  the  Court     '"'"^ 

of  the  late  Vice-Chancellor  Sir  Jamts  Lewis  Knight  tachedtoV.C. 
Bruce  be  transferred  to  the  Court  of  the  Vice-Chan-  Bruce  to  be 
cellor   Sir  James  Parker^  and   every  such  cause  and  y,Q.  Parker. 
matter  is  henceforth  attached  to  the  Court  of  the  said 
Vice-Chancellor    Sir  James  Parker^   imless    removed 
therefrom  by  any  special  order  to  be  made  by  the  Lord 
Chancellor. 

IV.  That  every  cause  and  matter  which  was  attached  Like  matters 

1 1*9,1111161*1^0 
to  the  Court  of  the  late  Vice-Chancellor  Lord  Cran-  from  Lord 

worth,  at  the  time  of  his  resignation,  be  transferred  to  ^""^f*  ^^ 
the  Court  of  the  Vice-Chancellor  Sir  Richard  Torin  denky. 
Kindersleyy  and  every  such  cause  and  matter  is  hence- 
forth attached  to  the  Court  of  the  said  Vice-Chancellor 
Sir  Richard  Torin  Kindersley,  unless  removed  there- 
from by  any  special  order  to  be  made  by  the  Lord 
Chancellor. 

V.  That  all  pleas,  demurrers,  causes,  claims,  rehear-  All  causes 
ings,  further  directions,  exceptions  and  petitions,  now  for  hearing^ 
standing  for  hearing  in  the  paper  of  the  late  Vice-  »n  V.C. 
Chancellor   Sir  James  Lewis  Knight  Bruce  be  trans-  nj^trans^' 
ferred  to  the  paper  of  the  Vice-Chancellor  ^ir  James  ferredtoV.C. 
Parker. 


Parker, 


VL  That  all  pleas,  demurrers,   causes,  claims,  re-  Like  matters 

hearings,  further  directions,  exceptions,  and  petitions.  Lord  cffl»i 

now  standing  for  hearing  in  the  paper  of  the  late  Vice-  v)orth's  paper 

Chancellor  Lord  Cranwortht  be  transferred  to  the  paper  ferred  to  V.C. 

of  the  Vice-Chancellor  Sir  Richard  Torin  Kindersley.  Kindertley. 

VII.  That  all  motions,  petitions,  and  further  pro-  AH  motions 
ceedings  in  causes  and  matters  to  which  the  foregoing  ^^*"  causes 
Orders  refer,  shall  (subject  to  the  provisions  of  the  15th  to  be  heard 

Vol.  XIV.  a  ^^  before  th. 
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1851.  of  the  General  Orders  of  the  5th  May,  1837),  be  heard 

^^^^'"^^  before  the  Judges  to  whose  Court  the  same  are,  under 

wh<S  they  ^'^  provisions  of  these  Orders,  respectively  attached, 

are  hereby  unless  remove^  therefrom  by  any  special  order  of  the 
attached.  ^       ^     mt 

'  Lord  Chancellor. 

Tbubo,  C. 
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1851. 


NOTICE. 

Solicitors  are  requested  to  supply  the  Master  of  the 
Rolls  with  a  copy  of  all  claims^  previously  to  their 
coming  into  the  paper  for  hearing. 

Rolls  Courts 
Sth  November,  1851. 


RECORD  RULES. 

4th  December,  1851. 

Extracts  from  Regulations  of  the  Right  Honourable 
the  Master  of  the  Rolls^  relating  to  the  Admission  of 
Literary  Inquirers  to  the  Public  Records,  vrithout 
Payment  of  Fees. 

The  particular  Regulations  for  the  admission  of 
Literary  Inquirers  must,  for  the  present,  be  the  fol- 
lowing :  — 

I.  That  the  individuals  seeking  to  avail  themselves 
of  the  permission,  shall  address  a  letter  tQ  the  Deputy 
Keeper,  stating  generally  their  objects  of  research,  so 
as  to  show  that  the  applications  are  really  and  bond  fide 
for  Literary  purposes,  and  that  the  applicant  shall  also 
attend  the  Deputy  Keeper  personally  thereon,  and  give 
such  further  explanation  as  may  be  required ;  and  that 
thereupon,  the  Deputy  Keeper  shall,  if  he  be  satisfied 

a  2  with 
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• 

1851.  with  the  etatement  and  explanation,  authorise  the 
Assistant  Keepers  to  allow  the  Applicant  to  inspect 
such  Indexes  of  Records^  and  also  such  Original  Re- 
cords,  and  to  make  such  Copies  or  Extracts,  in  pencil, 
required  hj  the  Applicant,  as  the  Deputy  Keeper 
may  think  advisable.  ' 

This  mode  of  proceeding,  which  is  equally  required 
for  the  security  of  the  Records  and  for  the  protection 
of  the  Business  Searchers,  will,  in  fact,  be  beneficial  to 
Literary  Inquirers;  for  the  more  fully  they  explain 
their  objects,  the  better  will  the  Deputy  Keeper  and 
the  other  Officers  be  able  to  direct  them  to  the  Docu- 
ments which  may  be  useful  to  them. 

II.  That  all  the  Applications  before-mentioned  be 
entered  in  a  Book,  and  be  reported  to  the  Master  of 
the  Rolls. 

III.  That  a  Book  be  kept  at  each  Branch  Office,  in 
which  the  Assistant  Keeper  shall  enter  a  note  or  parti- 
cular of  the  Rolls,  Records,  Books,  or  Documents 
called  for,  inspected,  or  used  by  the  Applicant,  nearly 
in  the  same  manner,  mutatis  mutandis,  as  is  practised 
with  respect  to  Manuscripts  in  the  British  Museum. 
But  this  Book  is  to  be  considered  as  confidential,  and 
not  to  be  shewn  to  the  public  without  the  express  per- 
mission of  the  Master  of  the  Rolls  or  Deputy  Keeper. 

IV.  That  in  case  of  any  impropriety  or  abuse  of  the 
privilege,  the  Assbtant  Keepers  do  forthwith  report  the 
same  to  the  Deputy  Keeper,  in  order  that  he  may 
bring  the  same  before  the  Master  of  the  Rolls. 

It  will  be  necessary  also  to  explain  to  the  Literary 
Liquirers,   that  the  time  of  the  various  Officers  and 

other 
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other  persons  employed  in  the  Public  Record  Office  is  1851. 
so  wholly  ingrossed  by  the  performance  of  their  present 
duties^  that  it  will  not  be  possible  for  the  Officers  to 
assist  any  Literary  Inquirers  beyond  the  production  of 
the  documents,  and  giving  a  general  explanation,  if 
needed,  of  their  character  and  nature.  No  Applicant 
ought  to  present  himself,  who  is  not  sufficiently  ac- 
quainted with  the  handwriting,  abbreviations,  and  lan- 
guage of  ancient  documents,  so  as  to  be  able  to  read 
and  decypher  their  contents. 

The  Literary  Inquirer  will  have  free  access  to  the 
Documents ;  but  this  being  done,  he  will  have  to  con- 
duct the  inquiry  from  these  Documents  in  such  manner 
as  his  own  knowledge  and  capacity  may  best  enable 
him  to  do. 

John  Romillt,  M.  K 
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ORDER  OP  COURT. 

lOth  March,  1852. 

All  appeals,      J  dq  hebebt  obdeb^  that  all  petitions  of  appeal,  ap- 
exceptfrom  ,         ..  _  ,         .        ^  ,     ..  1    , 

deciaions  of     p^  petitions  and  appeal  motions  from  decisions  of  the 

B^^d       ^'*^*8*®^  ^^  *^®  ^^  ^^^  ^®  Vice-Chanoellors,  other 

Lord  OoM-      than  those  from  the  decisions  of  Sir  James  LevoU  Knight 

heard' before     ^^^^^  M^^J  Lord    Cranworth  when  Vice-Chanoellors, 

the  Lords        be»  until  further  order,  set  down  to  be  heard  before  the 

Lords  Justices.     And  I  do  obdeb,  that  all  petitions 

of  appeal  and  rehearing,  appeal  petitions  and  appeal 

motions,  already  set  down  to  be  heard  before  me,  from 

the  dedsions  of  the  Master  of  the  Rolls  and  the  Vice- 

Chanoellors,  other  than  as  aforesaid,  be  transferred  to 

their  Lordships'  list 

St.  Leonabds,  C. 
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ORDER  OP  COURT. 

^thofMay,  1852. 

Whereas  under  and  hj  virtue  of  an  Act  passed  in  the 
thirty- sixth  year  of  the  reign  of  his  Majesty.  King 
George  the  Third,  cap.  52,  intituled   '^  An  Act  for  36  G.  3.  e.  52. 
repealing  certain   Duties  on  Legacies  and   Shares  of  '*    * 
Personal  Estates,  and  for  granting  other  Duties  thereon 
in  certain  Cases,"  and  of  an  Act  passed  in  the  thirty-  37  G,  3.  c.  135. 
seventh  year  of  the  reign  of  his  said  Majesty,  cap.  135, 
to  explain  and  amend  the  said  Act,  it  is  enacted,  that 
monies  paid  in  under  the  first  recited  Act  into  the 
Bank  of  England^  with  the  privity  of  the  Accountant- 
General  of  the  High  Court  of  Chancery,  when  paid  in, 
be  laid  out  by  the  said  Accountant-Greneral,  without 
any  formal  request  for  that  purpose,  in  the  purchase  of 
Bank  3t  per  Cent.  Annuities.  By  virtue  of  the  powers  Where  an  in- 
contained  in  the  last-mentioned  of  the  said  Acts,  and  gent  party's 
of  all  other  powers  enabling  him  in  that  behalf,  the  {egacy  iapaid 
Right  Honourable  Edwabd  Bub1:bn8HAW  Lord  St.  and  invested 
Leonards,  Lord  High  Chancellor  oi  Great  Britain,  ^l^^^^ 

DOTH     HEREBY     ORDER    AND    DIRECT    that    the    Ac-    Accountant- 

countant-General  be  at  liberty,  imless  he  shall  have  alw^bvest 
received,  on  behalf  of  some  party  claiming  to  be  enti-  and  accumu- 
tled,  notice  in  writing  of  an  intended  application  to  the  dends.     ^* 
Court  for  otherwise  disposing  of  the  fund,  from  time  to 
time,  to  lay  out  and  invest  the  Dividends  on  such  Stocky 
when  so  purchased,  and  all  accumulations  thereon,  as 
the  same  shall  accrue  due,  in  the  purchase  of  like  Bank 
3/.  per  Cent.  Annuities,  without  any  formal  request 
for  that  purpose,  and  place  the  Stock  purchased  with 
such  Dividends  to  the  said  several  matters  and  accounts 
to  which  the  original  sums  of  Stock  respectively  stand ; 

and 
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1852.  and  the  Accountant-General  is  to  declare  the  trust 
thereof,  when  purchased,  subject  to  the  order  of  this 
Court ;  and  for  the  purposes  aforesiud,  the  Accountant- 
General  is  to  draw  on  the  Bank,  according  to  the 
forms  prescribed  hj  the  Act  of  Parliament  and  the 
General  Rules  and  Orders  of  this  Court  in  that  case 
made  and  provided. 

St.  Leokabds,  C. 
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1862. 


ORDER  OF  COURT. 

1th  May,  1852. 

The  Right  Honourable  Edwabd  Bubtenshaw 
Lord  St.  Leonards,  Lord  High  Chancellor  of 
Great  Britain,  with  the  assistance  of  the  Right , 
Honourable  Sir  John  Romilly,  Knight,  Master 
of  the  Rolls,  DOTH  HEREBY,  in  pursuance  of  an 
Act  of  Parliament  passed  in  the  tenth  and  lo&u  vict. 

c  9fi 

eleventh  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  for  better  secur- 
ing Trust  Funds  and  for  the  Relief  of  Trus- 
tees," and  in  pursuance  and  execution  of  all 
other  powers  enabling  him  in  that  behalf, 
ORDER  AND  DmECT  in  manner  following,  (that 
is  to  say) :  — 

Where  any  trustee  desiring  to  pay  money  or  transfer 
stock  or  securities  into  the  name  of  the  Accomitant- 
General  of  the  Court  of  Chancery  nnder  the  said  Act, 
is,  under  a  General  Order  of  the  said  Court,  dated  the 
10th  day  of  June,  1848  (a),  directed  to  file  an  Affidavit 
entitled  in  the  matter  of  the  Act  and  of  the  trust,  set- 
ting forth  certain  matters  and  things  in  the  said  Order  Money  paid 
of  Court  specified  and  declared,  in  future,  such  Affidavit,  *°^?  ^JJ"^ 
in  every  case  where  the  parties  deem  it  unnecessary  to  Trustee 
have  the  money  or  the  dividends  or  interest  of  stock  or  Act  tobe^in- 
securities  invested  in  the  meantime,  shall  further  con-  yested  and 
tain  a  statement  to  that  efiect ;    and  if  the  Affidavit  *^^"™ 
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shall 
(a)  10  Beavan,  xi. 
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1852.  shall  contain  no  such  statement,  the  Accountant- 
-^^^^-^  General  shall  be  at  liberty  to  invest,  as  soon  as  oon- 
venientlj  may  be,  the  said  cash  in  Bank  3/.  per  Cent. 
Annuities,  in  the  matter  of  the  particular  trust ;  or  in 
cases  of  dividends  or  interest  on  stock  or  securities 
tnmsferred,  such  dividends  or  interest  in  the  like  stock, 
and  all  accumulations  of  the  dividends  of  the  stock  in 
which  such  cash  shall  be  invested,  and  of  the  dividends 
or  interest  on  such  stock  or  securities  as  aforesaid,  from 
time  to  time,  in  the  like  matter,  without  any  special 
order  made  by  the  Court  in  that  behalf,  and  without 
any  formal  request  for  that  purpose.  And  the  Ac- 
countant-General  is  to  declare  the  trust  thereof  when 
purchased,  subject  to  the  order  of  this  Court  And 
for  the  purposes  aforesaid,  the  Accountant-General  is 
to  draw  on  the  Bank,  according  to  the  form  prescribed 
by  the  Act  of  Parliament  and  the  General  Rules  and 
Orders  of  this  Court  in  that  case  made  and  provided. 

Upon  notice         Provided  always,  that  if,  at  any  time,  a  request  in 
inten^ted  to     writing,  by  or  on  behalf  of  any  party  claiming  to  be 

that  effect,       entitled,  that  such  investment  be  discontinued,  shall  be 

Accountant-      .  ^      .  ,     ,       *  ^ 

General  todis-  left  With  the  Accountant-Genend,  he  shall  be  at  liberty 

continue  ac-     ^^  cease  making?  any  further  investment  in  the  matter 
cumulation.  . 

of  the  particular  trust,  until  the  Court  shall  have  made 

some  order  in  that  behalf. 

St.  Leonabds,  C. 

John  Romillt,  M.  R. 


ADDENDA  ET  ERRATA. 

Page    10.  note  (a),  insert  "  68  **  for  "  59." 

152.  line  14,  <*  partitione  "  for  "  perticipatione.** 
177,  line  «6,  insert  "their"  for  «the»e.'' 
SSI.  last  line  but  one,  insert  **not.** 

Blenidntopp  ▼.  Blenkintopp,  12  Beavan,  568.,  affirmed  by  the  Lords  Justices,  18th  Feb. 

1852. 
Guntby  ▼.  Pbmiger,  14  Beavan,  94.,  affirmed  by  the  Lords  Justices,  5th  March,  1852. 
JTeni  ▼.  Jaduon,  14  Beavan,  367.,  affirmed  by  the  Lords  Justices,  22d  Marck,  1852. 
Robin9on  ▼.  Bobinmm,  11  i^MWfi,  37 1.,  partly  over-niled  by  the  Lords  Justices. 
Dimet  ▼.  The  Grand  JuncOon  Canal  Company,  12  Beaiaan,  63.,  reversed  by  the  House  of 

Lords. 
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Sir  JOHN  ROMILLY,  Knight,  M.E. 


MEMORANDUM. 

The  Eight  Honourable  fHenry  Baron  LangdaU 
having,  by  instrument  dated  the  28th  of  March  1851, 
duly  inroUed,  surrendered  and  resigned  his  office  of 
Master  of  the  Rolls,  Her  Majesty,  by  letters  patent 
dated  on  the  same  day,  appointed  Sir  John  Romilli/, 
Knight,  Her  Majesty's  Attorney-General,  to  be 
"  Keeper  or  Master  of  the  Rolls,  books,  writs  and 
records  of  the  Chancery  of  England.'^^ 

[His  Honor  commenced  his  sittings  on  the  15th  of 
April  185L] 
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1851. 


4prtf  i&  ZULUETA  V.  VINENT. 

Where  the  TN  this  case,  the  Plaintiff  obtianed  the  commoa 
juncdonhas  injunction  to  stay  proceedings  at  hw.  The  De- 
been  dissolTed  fendant,  who  was  in  Cuhai  filed  his  answer,  and  the 
in  the^mawer  i^j^uiction  was,  on  the  13th  of  January  1851,  dis- 
and  the  biU  is  solved  on  the  merits.  On  the  23rd  of  January^  the 
amended,  a  Plaintiff  having  made  the  affidavit  required  bj  the 

like  injunction  ggth  Order  of  8th  of  May  1845  (a\  "  that  the  matter 

cannot  be  ol^  • 

tained,  as  of     of  the  proposed  amendment  was  material,  and  could 

mnTof  «D-  ^^^  ^^  reasonable  diligence  have  been  sooner  intro- 
pearanceto  duced  into  the  bill,"  obtained  leave  to  amend,  and, 
^^amen  /  havbg  done  so,  he  served  the  subpoena  on  the  De- 
fendant's solicitor  (6>  On  the  12th  of  March  last,  the 
Plaintiff  obtained  an  order  for  liberty  to  enter  an  ap- 
pearance for  the  Defendant  under  the  29th  Order  of 
8th  of  ilfay  1845. 

Instead  of  entering  such  appearance,  the  Phuntifl^ 
on  the  19th  of  March,  obtained,  as  of  course,  an 
order  for  the  common  injunction  for  want  of  ajqpear- 
ance  to  the  amended  bill,  upon  affidavit  of  service  of 
the  subpoena,  and  on  evidence  of  no  appearance  having 
been  entered. 

A  motion  was  now  made  to  discharge  the  order  for 
the  injunction. 

Mr.  Lloyd 
(a)  Or^ei  Can.  308. 
(6)  See  26th  Order  of  May  1845.     Ordinet  Can,  294. 

Dates. 

i Answer.  i       March  12.  Order  to  enter  ap- 

Jan.  13.  Injunction  dissolved.  I  pearance. 

Jan.  23.  Order  to  amend.        I       March  19.  Second  injunction. 
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Mr.  Lhyd  and  Mr.  WiUcock  in  snpport  of  the  mo-       1851. 
lion.    By  the  old  practioe,  independent  of  the  General     ^^^'"^^ 
Orders,  a  Plaintiff  conld  not,  after  the  common  in-  «. 

junction  had  been  dissolved  on  the  merits,  obtun  an  '^n*^>i^* 
order  of  course  for  an  injunction,  for  default  of  answer 
to  the  amended  bill;  for  there  must  be  not  only  a 
default  of  the  Defendant,  but  also  a  special  application 
upon  an  affidavit  of  merits ;  Travers  v.  Lord  Stafford  (a), 
Anon,  (ft),  James  T.Doumes(c);  and  when  the  Defendant 
is  resident  abroad,  the  Plaintiff  must  satisfiictorily  ac- 
count why  the  new  facts  were  not  put  into  the  ori|^nal 
bill ;  Norris  v.  Kennedy  (d). 

The  question  is,  how  far  this  practice  is  altered  by 
the  General  Orders.  It  will  be  contended  by  the 
Plaintiff,  that  under  the  59th  Order  of  the  8th  of  May 
1845(6),  a  Plaintiff  is,  in  all  cases,  entitled  to  the 
common  injunction,  where  a  Defendant  does  not  appear 
within  eight  days ;  but  that  Order  has  application  only 
in  an  ordinary  case,  where  no  injunction  has  been  pre- 
viously obtained.  If  it  applied  to  every  case  it  would 
have  the  effect  of  repealing  the  3rd  Order  of  the  9th 
of  May  1839  (^),  which,  to  enable  a  Plaintiff  to  obtain 
the  common  injunction  on  an  amended  bill,  requires  an 
affidavit  of  the  truth  of  the  amendments.  It  is  not 
repealed  directly,  and  that  it  is  not  repealed  construo- 
tively  appears  from  the  16th  Order  of  the  8  th  of  May 
1845,  art.  36.  (A),  which  provides,  that  "  a  Defendant, 
being  served  with  subpttna  to  answer  an  amended  bill 
praying  an  injunction  to  stay  proceedings  at  law,  and 
desiring  to  avoid  a  motion  for  an  injunction  on  affidavit 
qf  the  truth  of  the  amendments^  has,  for  that  purpose, 
only  eight  days  after  appearance,  within  which  he  is  to 

plead,  answer,  or  demiu:  to  such  amended  bilL" 

So, 

(a)  2  Vet.  sen.  19.  {e)  Ordkiet  Can.  306. 

(b)  3  Atkytu,  235.  (g)  Ordmet  Can.  136. 
'      CO  18  Vei.  522.  (h)  Ordmet  Can.  288. 

(d)  11  Vet.  565. 
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1851.  So,  the  16th  Order  of  the  Sth  of  May  1845,  art 

3.  (a),  provides,  that  if  a  Defendant  does  not  appear  in 
eight  days,  he  becomes  subject  to  this  liability : — ''If 
the  bill  prays  for  an  injunction  to  stay  proceedings  at 
law,  the  Pliuntiff  may  obtain  an  order  for  the  common 
injunction,  if  no  itguncHon  has  been  previously  obtained.^ 
The  case,  therefore,  is  not  within  any  of  the  New 
Orders,  but  is  governed  by  the  old  practice. 

Secondly,  the  Plaintiff  having  obtained  liberty  to 
enter  an  appearance  for  the  Defendant,  impliedly  un« 
dertook,  and  became  bound,  to  do  so.  He  cannot 
avail  himself  of  the  want  of  appearance  occasioned  by 
his  own  default,  for  the  purpose  of  obttuning  a  benefit 
for  himself.     They  also  cited  Eyton  v.  Mostyn  (6). 

Mr.  JRoupell  and  Mr.  L.  ShadweU,  contra,  admitted 
that  the  old  practice  was  as  stated ;  but  they  argued, 
that  the  terms  of  the  59th  Order  were  unlimited  and 
applied  to  every  case,  for  it  provided,  that  "  the  Plain- 
tiff in  a  bill  praying  an  injunction  to  stay  proceedings  at 
law  is  entitled,  as  of  course,  on  motion  or  petition,  and 
without  an  attachment,  to  the  common  injunction  for 
want  of  appearance,  if  a  Defendant  has  not  appeared, 
in  person  or  by  his  own  solicitor,  on  or  after  the  ex- 
piration of  eight  days  from  the  service  of  the  subpcena, 
and  for  want  of  answer,  if  a  Defendant  is  in  default 
for  want  of  answer,  on  or  after  the  expiration  of  eight 
days  from  the  day  on  which  an  appearance  was  entered 
by  or  for  him." 

That,  under  the  68th  Order  of  May  1845  (c),  the 
Phuntiff  had  already  shewn  "  that  the  matter  of  the 
proposed  amendment  was  material,  and  could  not,  with 

reasonable 

(fl)  Ordket  Can.  277.  (b)  ISJuriil,  975. 

(c)  Ordinei  Can*  30&. 
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reasonable  diligence,  have  been  sooner  introduced  into    ^  ]^^}l  , 

The  Mastee  of  the  Bolls.  Vinent. 

It  is  admitted,  and  necessarily  so,  that,  under  the  old 
practice,  an  affidavit  of  the  truth  of  the  amendment 
would  have  been  necessary  to  entitle  the  Plaintiff  under 
the  circumstances  of  this  case  to  obtain  the  common 
injunction.  The  question  is,  whether  the  General 
Orders  of  the  Court  have  altered  that  practice.  The 
Plaintiff  refers  me  to  the  59th  Order  of  the  8th  of  May 
1845  (a),  which,  standing  by  itself,  would  have  that 
effect,  for  it  is  sufficiently  extensive  in  its  terms  to 
include  every  case.  But  it  has  been  argued,  and  I 
think  with  reason,  that  if  it  is  thus  construed,  it  must 
have  the  effect  of  repealing,  by  implication,  the  3rd 
Order  of  the  9th  of  May  1839  (ft),  which  requires  an 
affidavit  to  enable  the  Plaintiff  to  obtain  the  common 
injunction  upon  an  amended  bill.  Now  if  this  were  a 
case  of  an  injunction  for  want  of  answer,  I  should  cer- 
tainly consider  the  case  within  the  3rd  Order  of  May 
1839,  and  require  an  affidavit  of  the  truth  of  the 
amendment,  which  would  not  be  necessary  if  that  Order 
had  been  repealed.  If  it  did  not  repeal  it,  then^  as 
nothing  distinct  is  said  as  to  obtaining  the  conmion 
injunction  on  an  amended  bill,  for  want  of  appearance, 
the  old  practice  would  be  left  as  it  was. 

That  the  59th  Order  of  1845  did  not  repeal  the  3rd 
Order  of  1839  is  confirmed  by  the  3rd  article  of  the 
16th  Order,  which  subjects  a  Defendant  to  the  common 
injunction  for  want  of  appearance,  "  if  no  injunction 
has  been  previously  obtained;  **  and  by  the  36th  section 
of  the   16th  Order  of  the  8th  of  May  1845,  issued 

simultaneously 
(a)  Orduia  Can.  306.  (b)  Ordmet  Can,  136. 
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aimultaneoufllj  with  the  59th  Order,  which  speaks  of 
avoiding  an  injunction  on  an  amended  bill,  ^'  on  affidavit 
of  the  truth  of  the  amendments.''  It  is  true  that  this 
section  of  the  16th  Order  applies  only  to  a  default  in 
not  answering,  but  it  shews,  that  the  Court^assumed 
that  an  affidavit  was  indispensable  to  obtain  such  an 
injunction  on  an  amended  bill.  I  am  of  opinion,  that 
the  59th  Order  did  not  mean  to  saj,  that,  in  case  of 
default  of  answer  to  an  amended  bill,  an  affidavit  is 
not  necessary.  But  the  terms  of  the  59th  Order  would 
equally  apply  both  to  cases  of  want  of  answer  and  of 
want  of  appearance.  Why  should  I  construe  it  differ- 
ently in  the  two  cases  ?  If  the  construction  is  to  be  the 
same  in  both  cases,  I  must  consider,  that  the  59th 
Order  was  not  intended  to  apply  to  the  case  of  an 
amended  bill,  where  an  injunction  had  been  previously 
obtained,  and  dissolved  on  the  merits  in  the  answer : 
because,  by  the  existing  practice  at  the  time,  an  affida^ 
vit  was  necessary.  I  may  also  add,  that  when  the 
Orders  of  1845  intended  to  repeal  those  of  1839,  it  has 
done  so  in  express  terms ;  as  in  the  case  of  the  1st  and 
2nd  Orders  of  the  9th  of  May  1839  (a). 


One  argument  was  used  by  the  Plaintiff,  which  at 
first  struck  me.  It  was  urged,  that  the  omission  was 
supplied  by  the  affidavit  made  under  the  68th  Order  (&)« 
but,  on  referring  to  it,  I  find  it  verifies  the  materiality 
of  the  amendments  and  the  diligence  exerted  in  making 
them,  but  not  the  truth  of  the  amendments,  which  was 
the  very  thing  indispensably  requisite  under  the  old 
practice.  I  think  that  in  this  case  the  order  of  course 
was  not  properly  obtained,  and  I  must  discharge  it,  but 
without  costs,  there  being  sufficient  doubt  on  the  Orders 
to  justify  the  Plaintiff  in  making  this  attempt. 


(«)  Ordinn  Can.  272. 


[}})  Ordinet  Can.  308. 
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WOOD  17.  HOMFRAY.  Ajn/24. 

TN  1847,  a  decree  was  made  for  taldng  the  accounts  Application  to 
"*"   between  the  Plamtiff  and  Defendant,  and  the  de-  pj^tiffSw 

cree  directed  the  parties  to  produce  all  deeds  &c,  **and  wee  in  the 

,  •  •  •      ^j-  Master's  office 

to  be  examined,  upon  mterrogatones,  as  the  Master  refused. 

should  direct." 


The  Plaintiff  was,  accordingly,  examined;  but,  his 
examination  being  unsatisfactory  to  the  Defendant,  he 
moved  that  the  Plaintiff  might  be  examined  viv&  voce. 

Mr.  Walpole  and  Mr.  W.  T.  S.  Daniel  in  support 
of  the  motion.  This  Court  has  an  inherent  jurisdiction 
to  direct  the  mode  of  obtaining  a  satisfactory  discovery 
from  an  unwilling  party,  and  it  may  direct  a  vivd  voce 
examination,  if  it  should  think  fit.  **  For  many  years 
the  usage  of  the  Court  appears  to  have  been  for  the 
Defendant  to  be  brought  before  the  Chancellor  and 
examined  vivd  voce** {a);  this  appears  from  the " Calen- 
dars." With  respect  to  witnesses  and  persons  coming 
in  to  chum  before  the  Master,  the  Court,  by  the  69th 
and  72nd  Orders  of  April  1828  (b),  has  committed  to 
the  Masters  such  a  power.  In  Farquharson  v.  Bal^ 
four  (c)  it  appears,  that,  after  a  4th  insufficient  answer 
upon  interrogatories,  a  personal  examination  of  the 
Defendant  is  resorted  to. 

In  JSz  parte  Saunderson  (d),  '^  On  a  reference  to  the 
Master  with  liberty  for  him  to  examine  all  parties  on 

interrogatories 

(a)  Seton  on  Decrees,  p.  vi.  (c)  7Wn.  4*  -S*  p*  197. 

(b)  Ordinei  Can,  pp.  $6,  27.  (d)  2  Cox,  106. 
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interrogatorieB  or  otherwise,  bb  he  should  think  fit»  the 
Master  examined  them  on  interrogatories ;  but»  there 
being  veiy  strong  contradictions  in  the  examinations, 
the  Master  wished  to  examine  the  parties  vivd  voce,  but 
did  not  conceive  himself  at  liberty  so  to  do  under  the 
former  order,  especially  after  having  once  examined 
them  on  interrogatories.  The  present  petition  prayed 
an  order  for  this  purpose.  The  Lord  Chancellor  thought 
clearly  that,  under  the  former  order,  the  Master  might 
have  examined  the  parties  vivd  voce,  even  after  he  had 
examined  them  upon  interrogatories.  However,  his 
Lordship  now  made  the  order.** 


The  competency  of  the  Court  to  examine  a  witness 
vivd  voce  was  decided  in  Moore  v.  Aykt(a)y  by  the 
Court  of  King's  Bench,  and  by  the  House  of  Lords*  on 
a  writ  of  error. 

2.  If  the  Court  has  jurisdiction,  this  is  a  proper  case 
in  which  to  exercise  it ;  for  it  appears  that,  unless  the 
Defendant  be  allowed  to  examine  the  ThintiS  vivd  voce, 
justice  cannot  be  done,  for  the  answer  to  the  interro- 
gatories is  so  drawn,  that  the  Master  cannot  arrive  at 
the  truth. 


Mr.  R.  Palmer  and  Mr.  Frith  were  not  heard  by 
the  Court,  but,  during  the  discussion,  they  observed 
that  it  appeared,  from  the  case  prior  to  Ex  parte  Saun^ 
derson^  that  that  decision  was  in  bankruptcy,  and,  more- 
over, that,  unlike  the  present  decree,  the  words  of 
reference  "  on  interrogatories  or  ot/ierwise  "  were  con- 
tained in  the  order  of  reference.  They  also  said,  that 
such  an  application  had  been  refused  by  the  Vice- 
chancellor  Knight  Bruce,  in  Phelps  v.  Prothero(b),  and 

by 
(a)  2  ZTie^CTtf ,  641.  (6i)  2  De  Gex  ^  S.  p.  285. 
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hy  Sir  C  C.  Pepys,  M.  B.»  in  an  unreported  case  of 
^Uon  y.  Coppin,  in  1834» 

The  Master  of  the  Bolls* 

My  opinion  is,  that  I  ought  not  to  make  such  an 
order  as  that  which  is  asked,  without  an  express  au* 
thority ;  and,  whatever  might  be  the  inherent  power 
of  the  Court  to  direct  the  examination  of  parties  vivd 
toce,  I  could  not  think  of  altering  the  practice  which 
has  continued  for  a  considerable  time.  If  I  made  this 
order,  I  should  be  altering  the  practice  which  has  ex» 
isted  at  least  during  the  memory  of  every  living  prac- 
titioner, and  considering  myself  concluded  by  the 
practice,  and  by  the  case  before  his  Honor  the  Vice- 
chancellor  Knight  Bruce,  I  must  refuse  the  motion^ 
with  costs. 


1851. 


Note.  —  See  Ca$hel  ▼.  Kellif^  1  Drury,  262. ;  Toner  v.  Tkompion^ 
7  lemons,  145. ;  and  Lake  y.  Skinner^  I  Jac.  ^  W,  p.  18.  note  (a). 


DUBERLY  V.  DAY. 


April  25* 


npHIS  was  a  bill  of  foreclosure  filed  by  the  first 
-*-    mortgagee,  against  the  mortgagor  and  subsequent 
incumbrancers. 

There  was  a  contest  between  the  co-Defendants  as 
to  the  priority  of  their  incumbrances,  and  the  order  in 
which  they  were  entitled  to  redeem  the  Plaintifi*,  one 
question  being,  as  to  the  eifect  of  an  assignment  by  a 
husband  of  his  wife's  reversionary  interest  in  lease- 

holds.j 


Upon  a  bill  of 
foreclosure  by 
first  mort- 
gagee, there 
was  a  contest 
between  the 
Defendants, 
the  puisne 
mortgagees, 
as  to  their 
respective 
priorities. 
The  Court 
held  that  it 
must,  in  the 
first  instance, 
direct  an 
inquiry. 
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1851.       holds  (a).    The  Plamtiff  had  not  proved  the  Defend* 
anifs  securities. 

Mr.  Wcdpok  and  Mr.  Fleming^  for  the  PhuntifF,  asked 
for  the  usual  decree,  for  redemption  or  foreclosure 
against  all  the  Defendants. 

Mr.  K.  Parker,  Mr.  Hardy,  Mr.  Lloyd  find  Mr.  Toller, 
for  several  Defendants,  insisted  on  their  respective 
priorities.  . 

Guardner  v.  Boucher  (5)  was  referred  to. 

The  Master  of  the  Bolls. 

I  cannot  in  this  stage  of  the  cause  decide  a  question 
between  co-Defendants,  yet  to  exclude  any  of  them, 
or  to  postpone  their  priorities,  I  must  preface  the  decree 
with  a  declaration  of  their  rights.  How  can  I  possibly 
do  that  without  giving  them  an  opportunity  of  meeting 
the  case  made  against  them  ?  If  the  Plaintiff  had  raised 
the  question,  the  Defendants  might  have  met  it,  and 
as  between  them,  the  question  might  have  been  deter* 
mined ;  but,  as  between  the  Defendants  themselves,  no 
issue  could  possibly  have  been  raised. 

The  ordinary  order  in  such  cases  is,  to  direct  the 
Master  to  ascertriin  the  incumbrances  and  their  priori- 
ties, and  when  the  report  is  made,  the  Court  may  de- 
termine any  question  between  the  Defendants  raised  by 
that  report ;  that  course  must  be  followed  in  the  present 
case. 

(a)  See  Donne  t.  Hart^  2  Rust,  i  M.  360. 
(a)  Sin^jip9jte4;:l20?^?i«zn,  59.      ^ 
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NUTTING  t;.  HEBDIN.  ^^^gs. 

TN  18235  a  suit   was  instituted   for    carrying  into  Upon  the 

-■■  execution  the  trusts  of  the  will  of  a  testator,  under  iJ^fe„  J^^^^ 

which  Isabella  Hebdin  was  entitled  to  one  sixth  of  his  her  represent- 

estate.  ^^f^  "^^'f 

^^'*"  made  parties 

to  a  bill  of 
Various  proceedings  took  place  therein,  but  before  pleaded  that 

the  suit  had  been  wound  up,  and  in  1850,  habeUa  tl^e  testatrix 

iv  had  assigned 

Hebdin  died.     In  1851,  the  Plaintiff  filed  this  bill  of  pendente  iUe, 

revivor  against  her  executors,   praying  that  the  suit  Sever  had  mv 

and  proceedings  might  be  revived  against  them,  *'  and  be  interest  in  the 

in  the  same  plight  and  condition  as  the  same  were  in  of  the  suit.  ^ 

at  the  time  of  the  abatement  thereof."  The  plea  was 

allowed. 

To  this  bill  the  executors  pleaded,  "  that  they  had 
not,  and  never  had,  any  right,  title,  interest,  or  demand 
whatsoever,  to  or  in  relation  to  any  or  either  of  the 
matters  and  things  in  the  bill  mentioned"  And  they 
said,  that,  by  a  deed  dated  the  23rd  of  Augiist  1849, 
Isabella  Hebdin  had  a&ngned  all  her  interest  to  Bennett; 
and  that,  **  by  reason  of  the  making  and  execution  of 
the  said  indenture,  no  right,  title,  interest,  or  demand 
whatsoever,  of  or  in  relation  to,  or  of  or  concerning 
any  or  either  of  the  matters  or  things  in  the  said  bill 
mentioned,  or  comprised  in  or  affected  by  the  several 
suits  in  the  said  bill  mentioned,  or  any  or  either  of 
them,  or  comprised  in  or  affected  by  the  several  de- 
*  crees, 


Dates. 


1823.  Bill  filed. 

1849.  Assignment. 

1850.  Abatement. 


1851.  Bitlofremor. 
1851.  Plea. 


Nutting 
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creesy  orders  or  other   proceedings  in  the  said  bill 
mentioned^  or  any  or  either  of  them,  ever  devolved 
V!"^      upon,  came  to,  or  was  or  is  vested  in  these  Defendants, 
H^^n*'      as  the  executors  of  the  said  Isabella  Hebdiju*^ 

Mr.  Flemingy  in  support  of  the  plea.  The  Defend- 
ants have  no  interest  in  the  matters  in  question,  and 
have  improperly  been  made  parties  to  the  litigation. 
The  defence  has  been  properly  raised  by  plea,  shewing 
that  no  interest  passed  to  them  as  representatives.  If 
an  heir  be  made  a  party  in  respect  of  the  estate  de- 
scending on  him,  he  may  plead  a  devise,  which  pre- 
vented the  descent ;  so  here  the  personal  representatives 
may  do  the  same.  Lord  Redesdale  says,  ''  If  a  Defend- 
ant has  not  that  interest  in  the  subject  of  a  suit  which 
can  make  him  liable  to  the  demands  of  the  Plaintifl^  and 
the  bill,  alleging  that  he  has  or  claims  an  interest,  avoids 
a  demurrer,  he  may  plead  the  matter  necessary  to  shew 
that  he  has  no  interest,  if  the  case  is  not  such,  that,  by 
a  general  disclaimer,  he  can  satisfy  the  suit "  (a). 

So  in  Beames  on  Pleas,  it  is  said,  "  A  Defendant, 
however,  may  really  have  no  interest  in  the  subject 
matter  of  the  suit.  When  this  is  the  case,  he  may  be 
examined  as  a  witness,  and  if  the  fact  of  his  having 
no  interest  appear  on  the  face  of  the  bill,  he  may  de- 
mur, or,  where  the  case  will  not  admit  of  that  mode  of 
defence  and  cannot  be  properly  met  by  a  disclaimer,  he 
may  plead  his  want  of  interest "  (b), 

Mr.  Amphletti  in  support  of  the  bill.  "  The  Plain- 
tiff is  entitled  to  have  his  bill  put  into  the  same  plight 
and  condition  in  which  it  was  at  the  time  of  the  abate- 

ment.*-- 

•"-^  ! 

(a)    MUJbrd^s    PleatUngi^'p.  (b)  Beames  on  Pleat,  p.  13U': 

835.  (4th  ed.). 
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ment*''    If  the  suit  was  imperfect  at  the  death  of  ha^ 

bella  flebdin,  "  it  is  not  the  office  of  a  demurrer  to  a 

bill  of  revivor  to  correct  the  imperfection."    Metcaffe        "  9. 

V.  Metcalfe  {a).     The  suit  has  abated  by  the  death  of      Hkbdik. 

Isabella  Hebdin ;  and  the  Plaintiff  is  now  entitled  to 

place  her  representatives  in  the  precise  situation  which 

their  testatrix  occupied  at  her  death. 

The  rights  of  the  parties  to  the  suit  could  not  be 
affected  by  an  assignment  of  a  mere  equity  pendente 
lite.  The  Bishop  of  Winchester  v.  Paine  {b\  in  which  case 
it  was  held,  that  mortgagees  pendente  lite  were  bound  by 
the  decree  for  foreclosure,  and  that  it  was  not  necessary 
to  make  them  parties  to  a  bill  of  revivor  filed  subsequent 
to  the  date  of  their  mortgages.  A  party  cannot  by  an 
assignment  rid  himself  of  the  responsibilities  of  a  suit, 
for  he  may  be  liable  for  costs ;  if  so,  his  representatives 
stand  in  the  same  situation. 

77ie  Master  of  the  Bolls. 

According  to  the  statement  in  this  plea,  the  testatrix 
at  her  death  had  no  interest  in  the  property,  having 
previously  assigned  it,  and  the  Defendants  by  their  plea 
assert,  that  they  acquired  no  right  to  or  interest  in 
this  property  under  her  will.  If  they  have  not,  and 
never  had,  any  interest  in  this  property,  which  is  now 
under  administration,  it  is  not  competent  to  the  Plaintiff 
to  bring  them  before  the  Court  to  represent  it.  A  plea 
^  is  the  only  mode  by  which  this  defence  could  be  made, 
for  the  Defendants  could  neither  answer  nor  disclaim, 
and  as  no  error  in  respect  of  form  has  been  pointed  out, 
the  plea  must  be  allowed. 


\ 


(a)  1  Keen,  p.  80.  (*)  11  Fwy,  194.         /^ 
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-   .,  ,^  TYLEE  V,  WEBB. 

In  re  HINTON. 

ra  St^^i^  T^IS  was  a  petition  presented  by  Mr.  WiUonj  which 

^.,  and  on  the    ^    Stated^  that  in  1838,  he  had  employed  JERnton  as 

one  K^ltor     ^  BoKcitor  to  purchase  a  copyhold  property  of  Tliomas 

acted  for  both  Webb  for  2202L     The  purchase  was  made,  and  the  copy- 

the^rchase    ^^^^  surrendered  to  WiUon^  and  by  him  mortgaged  for 

mone^  was      220t,  which  sum  was  stated  by  the  Petitioner  to  have 

hands.  After-  been  paid  to  Hinton^  as  the  solicitor,  and  for  and  on 

wards,  the        ^^^  ^f  Thomas  Webb. 
purchaser  was 
defeated  by  C.y 

JmiS^n*  ^*  afterwards  turned  out,  that  the  father  of  Webb 

mortgage.  had,  in  his  lifetime,  mortgaged  the  property  to  the 

presentwi  "^  Plaintiff  l^ke^  and,  in  this  suit,  Tyke  had  established 

petition  }^  right  as  against  the  Petitioner  (a),  and  a  decree  was 

solicitor,  ask-   made  for  foreclosure, 
ing  payment 
by  the  solici- 
tor out  of  the       The  petition  stated,  lliat  in  1838,  when  JSintan  con* 

Cnty^of  the  t^cted,  on  behalf  of  ITumas  Webb,  to  seU  the  copyhold 

losses  occa-  prenuses  to  the  Petitioner,  and  at  the  time  of  the  com- 

he  might  in-  pletiou,   he,  HintoHy  was  well  aware  and  had  actual 

demnify  the  notice  of  Tyfee's  lien,  but  he  never  informed  the  Pe- 

The  petition  titioner  thereof,  or  disclosed  the  fact  of  there  being  any 

was  dismissal  jj^jj  ^  incumbrance  or  claim  upon  the  premises ;  but, 
withcosts,the  ,  .        _  ^  *^  ,    ,         ,      , 

Court  holding,  ou  the  Contrary,  that  he  artfully  concealed  both  the 

hS*  no^'ji^-     «™*«^<^  ^^  ^^  ^^^  ^^  «^^  ^^  ^^  of  ^^  ^^ 

diction  to        the.  Petitioner's  knowledge. 

award  com-  mt^ 

pensation  or  ^^^ 

damages  in  (a)  See  6  Beav.  552. 

such  a  case, 

and,  secondly,  that  the  money  having  come  to  the  hands  of  the  solicitor  as  agent  of 

the  vendor,  and  not  of  the  Petitioner,  it  could  not  interfere. 

As  to  the  summary  jurisdiction  of  the  Court  over  solicitors,  where  monies  are 
paid  to  them  by  clients  in  that  character. 
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The  petition  prayed,  that  Sintan  might  be  ordered,  185L 
out  of  the  said  sum  of  220L  paid  by  the  Petitioner  for 
the  puxchaae  of  the  oopyhold  premises,  to  repay  to  the 
Petitioner  the  amonnt  of  Tylers  lien  and  all  costs, 
charges,  and  expenses ;  or  that  he  might  be  ordered  to 
pay  to  the  Petitioner  such  sum  of  money,  by  way  of 
compensation  or  indemnity,  in  respect  of  the  losses  sus- 
tained by  the  Petitioner,  as  to  the  Court  should  seem 
meet. 

Mr,  fFinstanley,  in  support  of  the  application,  argued, 
first,  that  the  Petitioner,  having  suffered  by  the  negli- 
gence or  fraud  of  his  solicitor,  the  Bespondent,  his 
solicitor  was  responsible,  and  liable  to  make  him  com- 
pensation: Craiff  y.  Watson  {a)^  Ezart  v.  Lister  (b); 
and,  secondly,  that  the  Court  had  jurisdiction  to  a 
summary  proceeding :  Fhyd  v.  Nangle  (c),  In  re 
Knight  {d)^  In  re  Aiiktn(e),  In  re  Bonner  (y).  In  re 
Oliver  (h)f  Sidny  v.  Ranger  {i)^  Ex  parte  Sharp  {k), 
Ex  parte  Shipdem{fy 

Mr.  Bagshatoe,  conirit,  was  not  called  on  by  the 
Court 

The  Mastbb  of  the  BoLLS. 

The  Court  has  no  jurisdiction  in  this  case.  Here  is 
a  petition  which  asks,  on  the  ground  of  misconduct, 
that  the  soKcitor  may  repay  the  Petitioner  certain  sums 
out  of  the  purchase  money  of  an  estate,  or  that  he  may 
be  ordered  to  pay  the  Petitioner  such  sum,  by  way 
of  indenmity,  as  to  the  Court  may  seem  meet. 

The 

I         (fl)  SBeavan,  427.^  (g)  4  J?.  *  Ad.  811. 

*         (b)  bBeaoan,  685. '  \h)  2  AdoL  ^  ElUt,  620. 

(c)  3  Atktfnt,  568.  (i)  12  Simom,  118. 

(<0  IJ^tfig.  91.  (k)  \Jwitt,^5. 

le)  4  J?.  #  Aid.  47.  (f)  6  Dotd.  ^  By.  339. 
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1851.  The  latter  part  of  the  prayer  of  the  petition  is 

nothing  more  than  asking  this  Court  to  make  a  solicitor 
pay  the  Petitioner  compensation  or  damages,  for  nus* 
conduct  in  the  transaction  of  business  between  them, 
not  in  a  suit  in  this  Court,  but  in  something  out  of 
Court,  and  having  no  reference  to  any  suit  or  pro» 
ceeding.  I  feel  satisfied  that  this  cannot  be  done  by 
petition,  and  I  doubt  very  much  whether  it  could  be 
done  by  a  bill ;  for  it  would  be  awarding  the  Petitioner 
damages,  which  this  CH>urt  will  not  do  (a).  Therefore 
the  latter  part  of  the  prayer  of  this  petition  cannot  be 
supported. 

As  to  the  other  part  of  the  prayer,  I  agree  that  if  a 
client  pay  a  sum  of  money  to  his  solicitor  in  that 
character,  this,  like  other  matters  arising  between  them 
in  the  relation  of  solicitor  and  client,  can  be  inquired 
into  summarily  in  this  Court ;  but  the  mere  fact  of  a 
party  dealing  with  a  person  who  happens  to  be  a  solicitor 
would  not  entitle  such  party  to  a  remedy  against  the 
solicitor  by  a  summary  proceeding  by  petition.  Thus, 
if  I  agree  to  sell  a  house  to  a  solicitori  I  could  not 
enforce  a  specific  performance  by  petition. 

In  this  case,  I  assume  that  Hinton  was  the  solicitor 
of  the  Petitioner:  but  he  was  also  solicitor  of  Thomas 
Webb:  that  appears  not  only  from  the  judgment  of  the 
late  Master  of  the  Bolls,  but  by  the  allegation  of  the 
Petitioner  himself  in  this  petition.  Then  the  state  of 
the  case  is  this : — all  the  parties  concerned  in  the  pur- 
chase attended  to  complete  the  admission  to  the  copy- 
holds ;  the  proper  form  was  gone  through ;  they  were 
surrendered  to  the  Petitioner,  and  by  him  to  the  mort- 
gagee ;  and,  the  title  bebg  supposed  to  be  completed 

o)  Todd  V.  Oee^  17  Veiey,  273. 
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(as  it  would  have  been  but  for  the  claims  of  Tyke),  1851. 
the  parties  went  to  the  office  of  Hinton  to  complete  the 
transaction.  It  appears,  that  the  mortgagee  then  paid 
to  the  Petitioner  the  sum  which  he  had  agreed  to 
advance  upon  mortgage  of  the  property,  and  for  which 
the  surrender  and  admission  had  been  made.  That 
being  done,  it  became  the  Petitioner's  duty  to  pay  it 
to  the  persons  from  whom  he  purchased  the  property, 
and  he  paid  it  to  Hinton.  It  is  dear  that  it  was  not 
paid  to  Hinton  as  the  solicitor  of  the  Petitioner,  but 
that  it  was  at  first  paid  to  the  Petitioner,  and  then  by 
him  paid  over  to  Hinton^  the  solicitor  of  Thamoi  Webb, 
the  vendor,  in  his  character  of  solicitor  of  the  vendor. 
It  was  a  complete  and  perfect  payment  to  Thomas 
Webb,  and  no  one  will  contend,  that  if  the  payment  had 
been  made  into  the  hands  of  Thomas  Webb,  it  would  be 
possible  for  the  Petitioner  to  redum  it  The  only 
ground  upon  which  Hinton  can  be  held  liable  to  re- 
payment is,  that  the  purchase  money  was  paid  to  him 
in  the  character  of  solicitor  of  the  Petitioner,  and  that 
is  not  the  fact 

'  Not  disputing  the  jurisdiction  of  the  Court  in  a  case 
in  which  money  is  paid  by  a  client  to  his  solicitor  in  that 
character,  I  am  of  opinion  that  that  principle  does  not 
apply  to  this  case.  The  money  was  paid  to  him  as  a 
mere  stranger,  and  whatever  equities  the  Petitioner 
may  have,  he  cannot  support  a  petition  for  compen- 
sation, in  a  matter  not  before  this  Court 

If  any  authority  can  be  produced  to  the  contrary,  I 
will  reconsider  it ;  if  not,  I  must  dismiss  the  petition 
with  costs. 


Vol.  XIV. 
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185L 


4prUl7. 


Ex  parte  BAILEY  and  HOPE. 
In  re  BABNABD. 


^  M  order  TN  a  cauae  of  Wetherelly.  ffiban,  in  which  Mr.  Steele 
thecosuto  acted  as  the  next  friend  of  Mrs.  Cooke,  an  order 

**""^M2***^y  was  made  in  November  1848,  by  which  certain  costs, 

womao  suing  charges,  and  expenses  were  ordered  to  be  taxed,  and 

ffiend'in?'  the  costs  of  Mrs.  Cooke  of  snch  taxation  were  ordered 

future  pro-  to  be  paid,  out  of  monies  in  Conrt,  to  **  Charks  Bar^ 

ordered  to^  ^'^^^  ^®^  solicitor."    In  January  1849,  Hope  became 

paid  toA.B.g  the  solicitor  of  Mrs.  Cooke,  in  the  place  of  Barnard, 

Pending  the'  ^^^d  he  proceeded  in  the  taxation.     The  taxation  was 

proceedings,  completed  in  Aufftut  1849,  and  as  the  order  directed 

discharged,  the  costs  of  Mrs.  Cooke  to  be  paid  to  Barnard,  the 

pofnto/soli^  whole  amount  was  received  by  him.    Of  the  sum  so 

citor.    A.B.  received,  21/.  2e.  Ad.  were  due  to  Hope,  for  the  busi- 

i^ole  costf.     ^^^  ^^^^  ^7  ^°^  subsequent  to  the  discharge  of  Bar- 
Held,  that  the  nard» 
Court  had 
jurisdiction, 

to  ^^^a's       ^^  having  become  insolvent,  he  and  Bailey,  his 
to  pay  over  to  assignee,  presented  a  petition,  praying  that  Barnard 

shi^ofsuch    ™g^*  P*y  ^^^  ^^^  ^^  2^^  2'*  ^^-  ^  received  by  him 

costs;  and,      for  Hope.     Hope  swore  that  an  arrangement  had  been 

^1b.  could      entered  into  between  him  and  Barnard,   "  in  order 

not  set  off,  as    to  prevent  the  delay  and  expense  of   varying  and 

aniount,  a        amending  the  order,  that  Barnard  should  receive  the 

debt  due  to      ^osts  under  the  order,  and  pay  him  {Hope)  his  portion 

next  friend.       thereof."    This  was  denied  by  Barnard,  who  also  stated, 

that  Steele,  the  next  firiend,  was  indebted  to  him  in 

7Z.  17s.  Qd.,  besides  interest,  for  money  advanced  to 

Mrs.  Cooke  at  his  request,  and  which  he  insisted  he  had 

a  right  to  set  off  agunst  the  2\L  2s.  Ad. 

Mr. 
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Mr.  LeveU,  in  support  of  the  petition^  argued,  that       1851. 

the  Bespondent,  an  officer  of  the  Court,  haying  received  ^^^'^ 

costs  out  of  Court  belongbg  to  Hope,  was  bound  to  pay  Bailbt  and 
them  over  to  Hope^s  assignee.  Hope. 

Mr.  Morris,  contrL  The  agreement  relied  on  is  de- 
nied, and  there  is  no  jurisdiction  to  interfere  in  a 
matter  which  ought  properly  to  be  made  the  subject  of 
an  action  at  law,  or  proceedings  in  the  County  Court 
2ndly.  Steele,  the  next  friend,  was  primarily  liable  to 
Hope  for  the  costs,  and  it  seems  probable  that  he  has 
paid  them.  If  so,  the  21Z.  2$.  4d.  belongs  to  Steeh, 
and  the  Respondent  has  a  right  of  set  offi 

The  Masteb  of  the  Rolls. 

I  think  the  Petitioners  are  entitled  to  the  order 
which  they  ask.  As  to  the  alleged  arrangement  I  can- 
not come  to  any  conclusion  on  it,  for  the  affidavits  are 
directly  opposed  to  each  other. 

Here  a  sum  of  21/.  2s.  AcL  has  been  paid  to  Barnard 
for  costs  incurred  while  Hope  was  the  solicitor  of 
Mrs.  Cooke ;  it  was  therefore  due  to  Hope,  and  Bar- 
nardj  cannot,  I  think,  resist  paying  it  over  on  the 
grounds  he  has  alleged.  The  first  objection  is,  that 
£ope,  though  insolvent,  attempted  to  obtain  it  for 
himself;  but  that  is  no  reason  why  Barnard  should 
now  retain  money  which  belongs  to  Hope^a  creditors ; 
and  Bailey^  who  has  been  appointed  his  assignee,  is 
now  entitled  to  receive  those  costs. 

Secondly.  It  is  said,  that  the  proper  mode  of  proceed- 
ing would  be  to  apply  to  the  County  Court.  I  am  not 
of  that  opinion ;  for  this  Court  has  clearly  jurisdiction, 
both  parties  being  solicitors  of  the  Court,  and  the  costs 
having  been  incurred  and  been  paid  in  a  cause  of  which 

C  2  this 


HOPB. 
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1851.        this  Court  has  cognizance.     I  certainly  should  not  send 
^^^^^arte     *^®°^  ^  ^^®  County  Court.    3rdly.  As  to  the  set  off,  it 
Bailbt  and    is  clear  that  Barnard  cannot  pay  Steele's  debt  out  of 
money  which  belongs  not  to  Steek^  but  to  Hope. 

It  is  said  that  the  proceeding  is  vexatious,  and  that 
unnecessary  costs  have  been  incurred;  but  who  has 
been  the  cause  of  the  litigation?  Why,  Barnard, 
by  refusing  to  pay  over  money,  which  he  must  have 
known  he  had  no  right  to  retain.  The  Petitioners 
are  entitled  to  the  order,  and  the  Bespondent  must  pay 
the  costs. 


l%e.  The  MERCERS'  Company  v.  The  GREAT 

NORTHERN  R^lway  Company. 

In  a  pressing    ]|/|*R.  LLOYD  asked  that  an  affidavit,  which  was 

case  an  afE«       XT  J.  j   #•       i  ^t 

davit  was  wanted  for  the  purpose  of  a  motion  to  be  made 

aUowed  to  be    at  the  rising  of  the  Court,  for  dissolving  an  injunction 

sworn  in  open  j     t.  .  .  i      , 

court.  granted  this  morning,  might  be  now  sworn  in  open 

Court     He  relied  on  the  urgency  of  the  case  as  a 

ground  for  this  departure  from^the  usual  practice. 

The  Masteb  of  the  Rolls  acceded  to  the  applica- 
tion,  but  said  it  could  only  be  allowed  in  a  very  press- 
ing case. 


T 
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1851. 

TBISTON  V.  HARDEY.  -8%  6. 

IHE  question  in  this  case  was  whether  a  policy  of  The  evidence 
assurance  belonged  to  James  J.  Hardey  or  Josiak  \^l\^  favour 

Hardey.  of  a  co-De- 

fendant is  inad- 
missible under 

James  J.  Hardey  had  assigned  this  policy  to  three  '^®  ^  ^-7  ^^* 
persons  to  secure  debts  due  from  him,  and  both  he  and  proves  the  case 
his  three  creditors  were  made  Defendants  to  this  suit  ^hnseif^^""* 
Some  of  the  Defendants  had  examined  James  J.  Hardey      The  cross- 
to  prove  their  case,  and,  on  his  evidence  being  tendered,  of  aTDefend- 

ant,  tendered 

Mr.  Walpole  objected  that  it  was  inadmissible,  for  it  ^a  waiver  of 

tended  to  prove  the  case  of  the  witness  himself,  by  ^"  incompe- 

ehewing  his  right  to  the  policy,  the  recovery  of  which  the  objection 

would  relieve  the  witness  from  his  debts.     He  ars^ued,  ""'^  I'®  ■?" 

o       '   Bumedtohave 
that  James  •/.  Hardey  was  not  rendered  a  competent  been  known  at 

witness  by  the  6  &  7  Vict  c.  85.  Monday  v.  Guyer(a\  JosSxi?."" 
where  it  was  held,  that  *^  when  there  are  two  De-  ation.  ^ 
fendants  who  have  exactly  the  same  defence,  the  6  & 
7  Vict  c.  85.  does  not  render  the  evidence  of  one  ad- 
missible'in  favour  of  the  other."     Carrington  v.  JFfeZ/, 
referred  to  in  Bichmotid^s  Executors^  case  (b). 

Mr.  Roupell  and  Mr.  Cotton,  Mr.  Lloyd  and  Mr.  J. 
J.  Jervis.  The  evidence  is  admissible  under  the  6  &  7 
Vict.  c.  85.,  by  which  it  is  "  provided  that  in  courts  of 
equity  any  Defendant  to  any  cause  pending  in  any 
such  Court  may  be  examined  as  a  witness  on  the 
behalf  of  the  Plaintiff  or  of  any  co-Defendant  in  any 

such 

(a)  1  De  Gex  i  Sm.  182.        (6)  3  Dc  Gex  ^  Sm.  07.  note  (6). 
"       C3 
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such  cause,  saying  just  exceptions ;  and  that  any  in- 
terest which  such  Defendant  so  to  be  examined  may 
have  in  the  matters  or  any  of  the  matters  in  question 
in  the  cause  shall  not  be  deemed  a  just  exception  to 
the  testimony  of  such  Defendant,  but  shall  only  be 
considered  as  affecting  or  tending  to  affect  the  credit  of 
such  Defendant  as  a  witness." 

They  cited  Wood  v.  Rowcliffe  (a\  where  it  was  held, 
that  under  this  statute,  *^  one  Defendant  in  a  suit  in 
equity  is  a  competent  witness  in  the  same  cause  on 
behalf  of  another  Defendant ;  and  it  is  not  a  just  excep- 
tion to  his  evidence,  that  the  title  of  the  Plaintiff  to 
sustain  the  suit  against  both  Defendants  depends  upon 
the  same  issue:  that  fact  can  only  be  considered  as 
affecting  or  tending  to  affect  the  credit  of  such  De- 
fendant as  a  witness." 

Mr.  fFalpokf  in  reply,  cited  Clarke  v.  ffybum(b)f  in 
which  it  was  held  by  Lord  Cottenham,  that  where 
there  were  several  Defendants,  one  of  whom  alone  had 
a  substantial  interest  in  defeating  the  Plaintiff's  claim, 
the  evidence  of  the  Defendant  so  interested,  though 
taken  on  behalf  of  a  co-Defendant,  was  not  rendered 
admissible  by  the  6  &  7  Vict  c.  85. 

The  Master  of  the  Bolls. 

In  my  opinion  the  evidence  is  not  admissible.  I 
think  that  a  Defendant  cannot  be  examined  colourably 
for  a  co-Defendant,  but  in  reality  to  prove  his  own 
case.  It  would  be  similar  to  allowing  his  answer  to 
be  read  to  substantiate  his  own  case. 


Another 

(a)  6  Hare,  183.  (b)  l^JuHst,  613. 
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Another  question  was^  whether  the  Plaintiff^  having        1851. 
cross-examined  the  Defendant  James  J.  Hardey^  had 
waived  the  objection  to  his  competency. 

Mr.  Roupett  and  Mr.  Cotton,  Mr.  Lloyd  and  Mr.  J. 
J»  Jervis  argued^  that,  although  in  Moorhouse  v.  De 
Passou  (a)  Sir  W.  Grant  held,  "  that  in  equity  the 
cross-examination  of  a  witness  in  utter  ignorance  of  his 
having  given  an  answer  to  an  interrogatory,  shewing, 
that  he  has  an  .interest  in  the  cause,  cannot  amount  to 
a  waiver  of  the  objection  to  his  competence,"  yet,  in  the 
present  case,  the  objection  was  patent  on  the  record ; 
and,  as  the  Plaintiff  must  be  deemed  to  have  known 
his  incompetence,  he  had  waived  it  by  cross-examining 
him.  They  cited  Ellis  v.  Deane(b)y  in  which  case  it 
was  held  by  Sir  A.  Hart,  that  '^  a  Plaintiff  by  cross- 
examining  a  Defendant,  examined  as  a  witness  by 
another  Defendant,  waives  any  objection  to  his  com- 
petency as  interested ;  but  not  to  his  credit" 

Mr.  WalpoU,  in  reply.  At  law  an  objection  to  the 
competency  is  waived  by  cross-examination,  because 
there,  a  party  can  take  the  objection  in  the  first  instance 
and  obtain  a  decision  on  it;  but  in  equity  a  party 
can  neither  take  the  objection  before  the  Examiner, 
nor  have  it  determined  until  his  opponent  tenders  the 
evidence.  Objecting,  therefore,  at  the  earliest  opportu- 
nity, he  cannot  be  deemed  to  have  waived  the  objection* 

Sir  John  Leach  decided  in  Harrison  v.  Courtauld(c) 

and  PigoU  v.  Croxdll(d)  that  ''  in  equity,  an  objection 

to 

(a)  19  Ves.  435.    S.  C.  ISr  G.  also   Frank  v.  Mamwarmg,    4 

Cooper y  300.  Beao,  37. ;  Vaughan  v.  Womdj 

(h)  BeaUy,  5.  2  Swan,  p.  400. ;  J^Zfif  >.  Deane^ 

(c)  1  Russ.  4*  Myl.  428.  3  MoUoy,  48.;  Vigers  y.  Pike, 

(d)  lRw$.^MylA2S.n.  See  8  CI.  4*  Fin,  637,,  arguendo. 

C4: 
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1851.  ^  to  the  competency  of  a  witness  is  not  waived  by  cross* 
examination."  These  cases  were  subsequent  to  the 
decision  of  Sir  A»  Hart 

TTu  Masteb  of  the  Bolls. 

I  must  admit  this  evidence,  reserving  the  question 
as  to  the  weight  to  be  given  to  it,  the  witness  being 
so  materially  interested.  The  case  of  EUis  v.  Deane 
seems  an  express  authority  for  the  admission  of  the 
evidence,  and  though  the  cases  in  Russett  ^  Mylne  seem 
favourable  to  the  other  view  of  the  question,  the  judg- 
ments contain  no  statement  to  guide  me  to  the  principle 
on  which  they  were  decided.  The  case  of  Ellis  v.  Deane 
was  decided  on  the  ground  of  the  Defendant  who  was 
examined  being  interested,  and  not  on  the  ground  of  his 
being  a  Defendant,  for  where  a  Defendant  is  a  bare 
trustee  he  is  a  competent  witness  independent  of  the 
statute.  Sir  W.  Orant  put  his  decision  on  this  ground, 
that  the  interest  of  a  witness  could  only  be  shewn  by 
the  cross-examination,  and  accordingly  one  common 
cross  interrogatory  is  an  enquiry,  whether  the  witness 
has  any  interest  in  the  matters ;  the  object  of  this  in- 
terrogatory is,  to  ascertain  that  interest,  and  that  cannot 
be  a  waiver,  for  the  objection  cannot  be  known  until 
the  evidence  has  been  published. 

But  in  this  case,  the  Plaintiff  knew  that  the  witness 

was  a  Defendant,  and  that,  except  under  the  authority 

of  Lord  DenmarCs  act,  he  could  not  be  examined,  and 

he  must  be  assumed  to  have  known,  that  he  could  not 

be  examined  under  that  act,  except  for  the  purpose  of 

.  supporting  his  own  interest     With  such  knowledge  the 

Plaintiff  has  cross-examined  this  witness,  and  I  must 

therefore  admit  the  evidence. 

« 
The  Masteb  of  the  Rolls  afterwards  added :  one 

ground  for  holding  that  a  cross-examination  with  know- 
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ledge  of  the  interest  is  a  waiver,  may  be  this:  — A        1851. 
party  may  cross-examine  the  witness,  taking  the  chance 
of  his  evidence  being  favourable  to  him ;  and  if  it  is, 
then  he  may  decline  to  take  the  objection  at  the  hearing, 
but  if  it  be  otherwise,  he  will,  of  course,  insist  on  it. 


DAVIS  ».  BABKETT,  ^  April  15. 

A     COMMISSION  issued  in  this  cause  to  examine  The  return  of 

■^^     witnesses  in  Jamaica.     The   Commissioners,  in  ^rovTjam^ 

making  their  return,  omitted  to  state,  that  they  and  which  omitted 

their  clerks,  previously  to  executing  the  commission,  the  Commis- 

took  the  oaths  prescribed  by  the  commission,  and  they  ^]oneTs  and 
,  .         -      .  .  T  ,   their  clerks 

also  omitted  to  sign  the  mterrogatories.     It  appeared  had  taken  the 

from  the  affidavit  of  one  of  the  Commissioners,  that  the  ?*'**'*  ordered 

to  beanieoded, 
omission  had  been  purely  accidental,  and  that  the  oaths  and  to  l)e 

had  in  fact  been  duly  taken.  ^wS" 

though,  in 
Mr.  Lloyd,  on  behalf  of  the  Plaintiffs,  now  moved,  Signature  of 

that  they  or  the  Clerk  of  Records  and  Writs  might  be  ^^^  Commis- 

,.,  1    1       •  1      ^  1      1         •  •        t     •  sioners  had 

at  liberty  to  amend  tiie  title  of  the  depositions  by  insert-  not  been 

ing  therein  the  words  foUowiDg :  —  "  We,  the  acting  f^^ro^-*^* 
Commissioners  under  the  said  commission,  and  also  the  tories. 
clerks  "  &c.  &c.  "having  first  severally  taken  the  oaths 
annexed  to  the  said  commission,  according  to  the  tenor 
and  effect  thereof,  and  as  thereby  directed."  And  that 
the  Plaintiffs  might  be  at  liberty  to  read  such  deposi- 
tions, when  so  amended,  in  evidence,  notwithstanding 
the  Commissioners  had  omitted  to  affix  their  signatures 
to  the  interrogatories. 

He 
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1851. 


He  referred  to  the  difficulty  of  sending  to  Jamaica  to 
have  the  error  corrected,  and  cited  Brydges  v.  BranfiU  (a), 
where  Commissioners  for  examining  witnesses,  omitted 
to  certify,  in  their  return  to  the  commission,  that  they 
and' their  clerks,  before  acting,  took  the  oaths  annexed 
to  the  commission.  The  Court  at  first  ordered  the  de- 
positions to  be  suppressed;  but  on  being  satisfied,  by 
the  affidavit  of  one  of  the  Commissioners,  that  the  oaths 
had  been  duly  taken,  allowed  the  return  to  the  commis- 
sion to  be  amended,  by  inserting  that  fact.  He  also 
adverted  to  the  subsequent  cases  (&)• 

7^  Masteb  of  the  Bolls. 

I  thidk  this  may  be  done :  it  seems  reasonable.  The 
Begistrar  will  see  if  there  is  any  objection  in  the  Becord 
and  Writ  Clerks  Offices. 


The  order  was,  after  enquiry,  drawn  up. 

(a)  12  5it».  334.  (b)  12  5!m.  346 


April  2^. 


BAKEB  V.  ANTHONY. 


Sabstituted 
service  or- 
dered of  a 
writ  of  sum- 
mons issued 
upon  the 
Master's  cer- 
tificate upon  a 
claim. 


A  DECBEE  had  been  made  for  the  administration 
"^^  of  an  estate,  upon  a  claim  filed  by  the  executor. 
Jane,  the  wife  of  Daniel  Hawkins,  one  of  the  residuary 
legatees,  not  having  been  made  a  party,  the  Master  cer- 
tified (a),  that  Daniel  Hawkins  and  Jane  his  wife  ought 
to  attend,  and  a  writ  of  summons  issued  accordingly, 
requiring  them  to  appear. 

It 
(a)  18th  Order  o£  April  22.  1850.     11  Beav,  xxxyL 
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It  was  shewn  by  affidavit,  that  Daniel  Hawkins  could        1851. 
not  be  found  or  served,  and  his  wife  swore,  that  she  did 
not  know  where  her  husband  was.     Under  these  cir- 
cumstances, 

Mr.  H.  Stevens  moved,  that  service  of  the  writ  of 
summons  on  the  wife  might  be  good  service  on  the 
husband. 

The  Master  of  the  Eolls  made  the  order. 


In  re  STEVENSON.  j^  24. 

N  order  had  been    made  for  the  taxation  of  a  A  sum  beiog, 
solicitor's  bill  in  the  usual  form,  and  a  sum  had,  fo|,ncldue°* 

on  such  taxation,  been  found  due  from  the  solicitor.  fi^m  a  soli- 
citor to  his 
client,  the 

Mr.  W.  M.  James  applied  ex  parte  for  an  order  to  fix  ^^y  ^"^^^ 

,  fixing  a  day 

a  day  for  payment,  and  a  question  arose  whether  such  for  payment 

an  order  ought  to  be  made  on  notice.     He  cited  In  re  ^^^^^ 

LaveU  (a),  notice  ;  but 

the  second  or 
four  day  order 
The  Masteb  of  the  Bolls.  is  made  ex 


My  impression  is,  that  the  party  to  be  affected  by 
such  an  order  ought  to  have  notice :  however  let  the 
order  be  drawn  up,  if  the  Registrar,  on  enquiry,  finds 
that,  according  to  the  general  practice,  it  can  be  made 
ex  parte. 


parte. 


Mr.  ColKs^  the  Registrar,   on  enquiry,  found  that 
notice  was  necessary  (b). 

(a)  9  Beavan^  .332.  Beavan,  64.,  and  In  re  Partittg' 

"fb)  See  In  re  Mourifyan,  13      ton,  6  Maddock,  71. 
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185L 


May  1. 


OLDFIELD  V.  COBBETT. 


A  wife  cannot,  ]|/rRS.  COBBETT,  on  behalf  of  her  husband,  moved 

bL  h^ellid^"^n  ^^^  ^  ^^^^  ""'  ^^^  *  supersedeas  of  a  writ  of  at- 

a  motion  on     tachment,  under  which  her  husband  was  detained  in 
behalf  of  her      ^„  „i.,^„  /^\ 
httBband  custody  (a> 

The  Masteb  of  the  BOLLS. 

I  find  that  the  Court  of  Queen's  Bench  have  decided 
that  the  wife  of  a  PlaintijST  has  no  right  in  a  civil  suit 
to  appear  and  conduct  the  case  of  her  husband  at  Nisi 
Prius(i).  I  consider  the  same  rule  applies  here,  and  I 
must  decline  to  hear  you. 


(a)  See   Oldfield  y.  Cobbett,  (b)  Cobbett 

8  Beav,  292.^  1 1  Bcav.  258.»  and      Jurist,  982. 
12  Beav,  91. 


V.    Hudson,    14 


MayS. 


Petition  by  a 
feme  covert  in 
a  suit,  not 
naming  a  next 
friend,  di- 
rected to  be 
amended  by 
inserting  a 
next  friend. 


HOWARD  t;.  PRINCE. 

A  MARRIED  woman  sued  by  her  next  friend  in 
-^^  respect  of  her  separate  estate.  She  presented 
a  petition  of  rehearing,  her  next  friend  not  being  named 
therein. 

It  was  objected,  that  the  petition  could  not  be  heard 
until  it  had  been  amended  by  inserting  a  next  friend ; 
otherwise  there  would  be  no  person  responsible  for  the 
costs,  if  the  proceeding  failed.  In  re  Williams  {a)  was 
cited. 

Mr. 
(a)  \2Bem>.i\0.       ' 
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Mr.  Roupell  and  Mr.  WThitbread,  in  support  of  the        1851. 
petition.  Howard 

V. 

»    Mr.  jB.  Pa/iiitfr  and  Mr.  Zfoyrf,  for  the  Respondents.     "   ^**'*^*-- 

The  Master  of  the  Rolls  ordered  the  petition  to  be 
amended  accordingly. 


NoTB. — The  Registrar,  Mr.  Colvilh,  being  afterwards  referred  to, 
stated,  that  the  existing  next  friend  would  be  liable  for  the  costs  of 
the  proceeding,  notwithstanding  he  was  not  named  in  the  petition. 


DAY  t;.  CROFT. 


May  19. 


rriHIS  suit  was  instituted  for  the  administration  of  in  a  case 

•*-.  the  estate  of  Charles  Day,  who  died  in  October  where  the' 

•^  parties  were 

1836.  very  nume- 

rous and  the 
expenses  of 
By  his  will,  he  gave  an  annuity  of  3000/L  to  the  attending 

Plaintiff  Caroline  Clagett  his  daughter,  and  a  consider-  accoifnts  very 

able  number  of  small  annuities  to  his  relations ;  and,  in  greatf.***  ap- 
plication, after 
the  event  of  his  daughter  having  no  children  (which  was  decree,  to 

the  case  at  present),  he  gave  his  residuary  estate  to  be  exclude  a 
divided  between  all  the  annuitants,  being  his  relations,  parties  inter- 
who  should  be  living  at  her  death.  reSi?fSm 

attending  the 
This  petition,  presented  by  Mrs.  Clagett^  stated,  that  accounts  and 

there  was  a  deficiency  of  about  1000/.  a  year  to  meet  the  further 
1  1  ,         mi       •  i.  proceedings, 

the  present  annual  payments.     Ihat  m  consequence  of  except  at 

the  great  number  of  Defendants,  ten  solicitors  attended  ^^'"^  ®^"  ®*" 
1  .         1  /•    1     Vfc       •  pence,  was 

the  passing  the  accounts  of  the  Receiver  and  Manager  refused. 

of  the  trade,   and  that  the  costs  of  such  attendance 

amounted  to  1262/.  a  year. 

It 
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1851.  It  stated,  that  great  and  unnecessary  costs  had  been 

occasioned  to  the  testator's  estate  in  these  suits,  in  con- 
sequence of  several  of  the  Defendants  appearing  by 
separate  solicitors,  and  that  it  would  be  for  the  benefit 
of  the  said  testator's  estate  and  all  parties  interested 
therein,  that  the  future  proceedings  in  these  suits  should 
be  conducted  in  manner  thereinafter  prayed.  The 
petition,  amongst  other  things,  prayed,  that,  imless  the 
Master  should  otherwise  direct,  the  accounts  of  the  Be- 
ceiver  of  rents  and  of  the  Manager  of  the  trade,  and  the 
other  matters  referred  to  the  Master,  might  be  so  pro- 
secuted, that  the  costs  of  none  of  the  parties,  except  the 
Plaintiff  and  the  trustees  and  executors,  should  be  borne 
by  the  testator's  estate.  And  that,  until  further  order, 
all  future  applications  to  the  Court  by  the  persons  having 
the  conduct  of  the  suit  might  be  made  without  serving 
any  of  the  Defendants  except  the  executors  and  trustees. 

The  aflSdavIt  in  support  of  this  petition  stated,  that 
the  costs  of  these  suits  had  already  exceeded  70,000il 

Mr.  Lhyd  and  Mr.  Toller ^  in  support  of  the  petition. 
It  is  plainly  the  Interests  of  all  persons  Interested,  that 
the  unnecessary  expense  occasioned  by  the  attendance 
of  so  many  solicitors  in  passing  the  accounts  should  be 
saved.  The  Plaintiff  has  the  greatest  interest  In  the 
proper  management  of  the  property,  and  the  interests  of 
all  will  be  sufficiently  protected  by  her  supervision. 
The  Court  Is  In  the  habit  of  allowing  the  Interests  of  a 
class  to  be  represented  by  one  of  the  body,  as  in  Harvey 
V.  Harvey  (a),  where  one  of  a  numerous  class  of  legatees 
was  permitted  to  sue  on  behalf  of  alL  The  Court  will 
also  dispense  with  the  attendance  of  persons  Interested, 
where  the  circumstances  require  such  a  departure  from 

the 

I  (a)  ^Beav.2l5. 
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the  usual  rule,  as  in  Loehhart  Y.Hardy  (a),  in  which        1851. 

case,  money  standing  to  the  general  credit  of  the  cause 

was  paid  out,  upon  serrioe  on  some  only  of  the  partie& 

By  opposing  this,  the  annuitants  can  only  defeat  their 

own  interests,  by  preventing  the  present  payment  of  the 

fnU  amount  of  their  annuities.     They  also  cited  the 

filst  Order  of  3d  April  1828  (b). 

Mr.  Lewin,  for  some  of  tiie  annuitants,  supported  the 
application. 

The  Master  of  the  Rolls. 

I  think  the  prayer  of  this  petition  cannot  be  granted, 
so  fmr  as  it  seeks  to  direct  that  the  annuitants  shall,  if 
they  attend  before  the  Master  upon  taking  the  accounts, 
do  so  at  their  own  expense,  and  that  on  all  future  pro- 
ceedings it  shall  be  unnecessary  to  serve  them.  This 
is  the  ordinary  case  of  the  administration  of  an  estate, 
in  the  residue  of  which  these  parties  are  interested, 
subject  to  the  contingency  of  their  surviving  the  Plain- 
tiff; this  is  a  plain  interest.  When  this  Court  makes  a 
decree  to  take  an  account  affecting  the  residue,  it  allows 
all  residuary  legatees  to  attend  the  taking  of  such  ac- 
counts before  the  Master ;  and,  although,  by  this  decree, 
this  liberty  is  not  in  express  terms  reserved  to  them, 
yet  they  have  it  by  ordinary  practice  of  the  Court. 

It  has  been  suggested,  that  what  is  asked  here,  is 
analogous  to  the  case  of  one  or  two  persons  representing 
a  numerous  class.  If  such  were  the  case,  the  direction 
ought  to  have  been  obtained  at  the  hearing  of  the  cause, 
when  all  the  facts  were  before  Lord  Langdale,  and  it 
might  then  have  been  competent  for  him  to  make  it. 
I  am  of  opinion  that  I  could  not  make  this  order  with- 
out 
(a)  6  JBeavan,  267.  (b)  Or^Smet  Can.  22. 
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18 jL  ont  rehearing  the  cause,  and  I  ahonld  haye  suggested 
that  course,  if  I  had  not  felt,  that  even  upon  a  petition 
of  rehearing,  there  would  have  been  still  considerable 
difficultj. 

The  Plabtiff  says,  that  the  interests  of  all  these  an- 
nuitants and  residuary  legatees  are  sufficiently  protected 
in  this  suit  by  her ;  but  they  are  the  proper  persons  to 
judge  whether  such  is  the  case.  No  doubt  thePhuntiff 
will  be  satisfied  with  the  protection  of  her  interest  by 
her  own  solicitor ;  but  every  one  of  the  annuitants  will 
think  the  same,  if  allowed  the  protection  of  his  own 
solicitor,  and  will  gladly  dispense  with  the  attendance  of 
the  solicitors  of  all  the  others.  It  is  ssud  that,  by  de- 
feating this  application,  the  Defendants  w411  diminish 
their  annuities;  but  as  to  that  they  must  judge  for 
themselves. 

This  is  a  case  in  which  I  have  no  power  to  make  the 
order  asked :  it  ought,  if  at  all,  to  have  been  made  at 
the  hearing,  and  if  it  were  a  case  iu  which  one  or  two 
might  properly  represent  the  class,  such  a  representation 
ought  to  have  been  made  on  the  record. 

I  am  of  opinion  that  this  is  a  novel  experiment,  and 
the  application  must  be  refused. 
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1851. 

BUSH  V.  WATKINS.  May  is. 

nPHE  question  in  the  cause  related  to  the  right  to  a  ^.^^■^  ^^  . 

policv  of  assurance.     A  class  of  children  claimed  interested,  the 
an  interest  in  it,  and,  the  cause  coming  on,  the  Court  ^0"^.  instead 

inquired  whether  the  class  had  been  ascertained  (a).        the  prelimi- 
nary class 
inquiry,  re- 
Mr.  Prior,  for  the  Plaintiff.  ceived  the 

affidavit  of  the 
parents  prov- 
Mr.  Raupett  and  Mr.  JV/iitbread,  for  the  trustees,  and   mg  the  class, 

and  then  al- 
lowed the 
Mr.  Walpole,  Air.  Teed,  Mr.  Karslake,  and  Mr.  Lloj/d,  «"»« to  be 

for  other  Defendants,  suggested  that  the  class  might  be 

proved  by  affidavit  under  Sir  Creorge  Tumer^s  Act  (J).     ^ 

The  Master  of  the  Rolls. 

I  think  that,  upon  an  affidavit  of  the  father  and 
mother  of  there  being  no  other  children,  the  case  may 
proceed.  It  is  the  same  evidence  as  would  satisfy  the 
Master  if  a  reference  were  made. 

(a)  See  Shutilewarth  v.  Ho*         {b)  13  &  14  Viet.  e.  35.  i.  28 
worth,  Craig  ^  Ph,,  p.  230^  and 
Hawhifu   v.   Hawkins,   1  Harti^ 
543. 
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ig^?  POOLEY  V.  BUDD. 

Bo^'  will      nn^S  <i<t"^  <^B°>«  before  the  Court  (m  demoirer  to 
not  lend  thdr^    -'-    the  whole  bilL 
•asistance  to 

enforce  the  >i^^  |^  ^^Ated,  that  in  the  month  of  Jufy  1860,  the 

specific  por-  *' 

formanceof      Ystalyfera    Iron   Company   was   ''poBseflBed  of  many 

^i^^r^e^    hundred  tona  of  white  and  mottled  pig  iron,  and  bright 

Bale  and  pur-    and  grey  pig  iron,  including  the  iron  particularly  men- 

tel^deu    *  tioned  in  the  document  of  the  23rd  of  Jufy  1860  after 

there  be  some-  mentioned,  and  the  same  was,  on  the  said  23rd  of  Jufy 

thing  yery 

speoal  in  the    I860,  stacked  upon  the  ironworks  at  Swanseeu^ 

nature  of  the 

A°^^*    ^"      That,  after  some  negotiation,  the  Company  agreed  to 

handy  if  a    ^    sell,  and  Scale  to  buy,  250  tons  of  white  and  mottled 

Sed  Sbe^ck^  P^  "^^'  ^^^  ^^^  *^^  ^^  bright  and  grey  pig  iron,  and 

cumstance  it  was  agreed,  that  the  Defendant  Scale  should  give,  as 

jectmatterisa  ^^  consideration  for  the  said  iron,  a  bill  of  exchange, 

personal  chat-  dated  the  22d  day  of  July  1850,  drawn  by  Scale  on 

prevent  this  ^26tfrf  Dummler,  for  the  sum  of  1343il  15«.,  payable  at 

Court  from  four  months  after  the  date  thereof,  and  accepted  by 
enforcing  the  ^  r  j 

due  execution  Dummler^ 
of  that  trust. 

be  constituted  That,  on  the  23d  oiJufy  1850,  the  Company  sent  to 
not  merely  by   Messrs.  Mos8^  their  London  agents,  the  following  docu- 

ation  of  trust,  ment 

but  also  by 

the  constructive  operation  of  the  consequences  flowing  from  the  acts  of  parties. 
Thus  equity  will  enforce  the  execution  of  a  trust,  not  only  against  the  trustees 
themselves,  but  against  all  persons  who  obtain  possession  of  the  property  affected 
by  the  trust,  provided  they  had  notice  of  it. 

il.,  who  sold  500  tons  of  iron  stacked  on  his  wharf  to  i?.,  in  consideration  of  a 
bill  accepted  by  a  third  party,  gave  an  acknowledgment  engaging  to  deliver  it  to 
the  bearer,  he  {A,)  "  having  been  paid  for  the  same."  B,  mortgaged  the  iron,  and 
the  bill  having  been  dishonored,  A.  refused  to  deliver  the  iron.  The  mortgagee 
proceeded  in  equity  to  make  A.  responsible  for  the  iron.  Held,  that  A.  had  no 
ownership  or  property  in  the  iron  so  stacked,  and  was  a  trustee^  and  therefore  a 
demurrer  for  want  of  equity  was  over-ruled. 


BUDD. 
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ment :  —  "  We  hold  stacked  on  our  wharf  at  Swansea,       1861. 
260  tons  of  white  and  mottled  pig  iron,  250  tons  of      p^^^^ 
bright  and  grey  do.,  500  tons,  all  of  our  usual  quality,        ^  o. 
which  we  engage  to  deliver  free  on  board  at  Swansea, 
to  the  bearer  of  this  document  only,  on  presentation  en- 
dorsed by  Messrs.  H.  Moss  and  Company,  we  having 
been  paid  for  the  saxne^ 

The  agents  endorsed  this  document,  and  exchanged 
it  with  Scale  for  the  bill  of  exchange. 

That  Scale^  being  desirous  of  rusing  a  sum  of  money 
''  on  the  security  of  his  interest  under  such  document 
and  the  iron  therein  mentioned,"  applied  to  the  Plaintiff, 
who  advanced  him  10002.  on  such  security,  and  Scale 
signed  and  gave  a  memorandum  expressed  in  the  fol- 
lowing terms :  — •*  London,  27th  Jtdy  1860.  Sir,  I  beg 
to  deposit  in  your  hands  an  order  for  the  delivery  of 
500  tons  of  Ystalyfera  pig  iron,  as  security  for  an  ad- 
vance of  1000/.  this  day,  of  which  I  acknowledge  the 
receipt.  Upon  default  of  payment  of  the  said  1000/. 
upon  the  27th  September  next,  I  authorise  you  to  dis- 
pose of  the  500  tons  of  pig,  either  by  public  or  private 
sale,  and  apply  the  proceeds  to  the  payment  of  the 
sum  of  1000/.,  together  with  all  costs  and  charges 
attencQng  such  sale.'' 

The  bQl  then  stated,  that  it  was  agreed  between  the 
Plaintiff  and  Scale  that  the  iron  should  immediately 
be  placed  in  the  possession  and  power  of  the  Plaintiff, 
and  that  the  Phdntiff,  accordingly,  on  the  30th  of  the 
said  month  of  July^  with  a  view  of  obtaining  possession 
thereof,  wrote  and  sent  to  the  Company  the  follow- 
ing letter: — "I  am  the  holder  of  your  order  dated 
the  23d  instant,  and  endorsed  by  H,  Moss  and  Com- 
pany, for  250  tons  white  and  mottled  pigs,  and  250  tons 

D  2  grey 
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1851.       grey  do*    Will  yoa  please  deliver  the  same  to  a  wharf, 
^'^^"^'"^    *"*d  inform  me,  per  return  of  post,  on  what  day  it 
V.  will  be  deliyered." 

BUDD. 

On  the  2nd  of  August  1850  the  Company,  by  their 
agent,  returned  the  following  answer:  —  <'I  have 
written  to  our  shipping  agent  at  Swaiisea,  Mr.  George 
Ace,  to  honour  the  order  in  favour  of  indorsees,  and  to 
deliver  the  iron  to  any  one  who  presents  it.  The 
delivery  is  free  on  board,  and  there  will  be  extra  ex- 
pense in  putting  it  on  a  wharf,  which  the  indorsee  must 
of  course  pay.  There  are  no  public  wharfs  for  the  pur- 
pose at  Su>ansea,  but  if  you  will  direct  Mr.  George  Ace, 
he  will  make  the  best  arrangement  he  can  for  you." 

The  Plaintiff  accordingly,  on  the  6th  of  August 
1850,  forwarded  the  said  document  to  Mr.  Ace,  and 
directed  him  to  forward  the  iron  to  a  wharf  at  Swansea, 
and  inform  the  Plaintiff,  per  return  of  post,  on  what 
day  it  would  all  be  delivered,  also  the  name  of  the 
wharfinger  to  whom  it  would  be  most  conveniently 
delivered. 

As  to  the  bill  of  exchange  accepted  by  Dummler  for 
1343/.  15«.,  the  bill  alleged,  that  the  Company  received 
and  negotiated  it,  and  received  the  value  thereof,  but 
that  they  refused  to  deliver  the  500  tons  of  pig  iron 
to  the  Plaintiff,  and  to  comply  with  the  terms  of  the 
document  of  the  23rd  of  Jtdy  1850. 

The  bill  then  stated  that  when  the  bill  became  due, 
Dummler,  in  consequence  of  the  500  tons  of  iron,  the 
consideration  for  such  bill  of  exchange,  not  having 
been  delivered,  declined  to  pay  it  until  the  iron  had 
been  delivered.  It  charged,  that  the  Company  took 
the  bill  of  exchange  accepted  by  Dummler,  as  the  sole 

consideration 
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consideration  for  the  purchase  of  the  said  500  tons  of 

pig  iron. 

» 

It  also  alleged  that  the  Company  had  sold  the  said 
500  tons  of  pig  iron^  and  applied  the  proceeds  to  their 
own  purposes,  and  that  Scale  was  in  insolyent  circum- 
stances. 

The  bill  prayed  a  declaration,  that  the  said  500  tons 
of  iron  mentioned  in  the  order  or  document  of  23rd 
of  July  1850  had  been  effectually  charged  with  the 
payment  to  the  Plaintiff  of  the  sum  of  lOOOZ.  and 
interest.  It  prayed  an  account  thereof,  and  for  an 
account  of  the  sums  received  by  the  Company  in  re- 
spect of  the  proceeds  of  the  sale  of  the  iron,  and  that 
the  Company  might  be  decreed  to  pay  over  the  amount 
in  satisfaction  of  the  sum  due  to  the  Plaintiff;  and 
that  the  iron  unsold  might  be  sold,  and  the  proceeds 
similarly  applied. 

To  this  bill  the  Defendants  demurred  for  want  of 
equity  and  multifariousness. 

Mr.  Lloyd  and  Mr.  W*  M.  James,  in  support  of  the 
demurrer. 

1.  The  Company  have  never  been  paid  for  the  iron  ; 
for  it  is  stated,  that  the  bill  of  Dummler  has  been  dis- 
honoured ;  as  against  Scale  they  are  not  bound  to  part 
with  the  iron,  except  on  payment,  and  the  Plaintiff 
stands  in  the  same  situation  as  Scale,  and  takes  sub- 
ject to  all  equities  which  can  affect  him. 

2.  It  does  not  appear,  from  the  allegations  of  the  biU, 
that  the  contract  related  to  any  specific  iron,  but  only 
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1851.  to  600  tons,  portion  of  the  ''  many  hundred  tons  "  stated 
to  have  been  possessed  hj  the  Company,  and  "  stacked'' 
at  Swansea.  There  was,  therefore,  no  separation  from 
the  general  bulk,  and  nothing  speoific  on  which  a  decree 
for  specific  performance  can  properly  operate. 

3.  It  is  settled  law,  that  this  Court  will  not  entertain  a 
bill  for  a  specific  performance  of  contracts  for  chattels,  or 
which  relate  to  merchandise,  but  it  will  leave  the  party 
to  law,  where  the  remedy  is  much  more  expeditious; 
Buxton  V.  Lister  (a).  Cud  v.  Butter  (i).  In  the  latter 
case.  Lord  Macclesfield  held,  reversing  the  decision  of 
Sir  Joseph  Jekyl,  that  this  Court  would  not  decree  the 
specific  performance  of  an  agreement  to  transfer  South 
Sea  stock.  In  the  present  case,  damages  would  be  a 
sufficient  compensation,  and  in  this,  it  difiers  from  the 
cases  of  the  Pusey  horn  (c)  or  the  parish  tobacco  box  {d), 
or  the  instances  referred  to  by  Lord  Bedesdale{e\ 
where  the  remedy  afforded  by  the  ordinary  Courts  is 
incomplete.  It  differs  also  from  Dohret  v.  Bothschild(jg)^ 
where  the  bill  prayed  the  delivery  of  stock  certificates ; 
and  from  Adderley  v.  Dixon  (A),  which  was  for  a  specific 
performance  of  a  contract  to  sell  debts  proved  in  a 
bankruptcy.  Taylor  v.  Neville  {i)^  it  is  true,  related 
to  a  contract  for  iron,  but  the  ground  of  that  decision 
is  explained  by  Sir  John  Leach.  If  such  be  the  law 
as  between  the  Company  and  Scahy  the  assignee  of 
his  contract  can  stand  in  no  better  situation,  for  no 
dealing  between  Scale  and  the  Plaintiff  can  create  a 
new  equity  as  against  the  Company :  the  assignee  can- 
not stand  in  any  better  situation  than  the  assignor. 

4.  The 

(a)  3  Atk.  383.  (rf)  FelU  v.  Read,  3  Fes.  70. 

(b)  1  P.  Wnii.  570.  and  5  Vm.  (e)  Page  1 17.  4th  ed.  i 
Abr,  538.  pi.  21.  {g)  ISim.  ^  Si.  590.  \ 

(c)  Putey  V.  Putey^  1  Vernon,  (Ji)  1  Sinu  ^  St,  607. 
273.  (t)  ISim.^  St.  610.  (cited). 
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4.  The  remedy  of  ScaU  is  at  law,  by  the  common        l^i. 
form  of  action  for  non-delivery  of  merchandise,  accord- 
ing to  a  contract;  the  Plaintiff  might  proceed  at  law 
in  the  name  of  Scaler  and  he  alleges  no  difficulty  in 
doing  60.    His  case  is  like  that  of  the  assignee  of  a 
debt,  who  cannot  sae  for  it  in  a  Court  of  equity,  unless 
the  assignor  refuses  to  allow  the  assignee  to  use  his 
name,  or  has  done  or  intends  to  do  some  act  which 
will  prevent  the  assignee  from  recovering  it  at  law> 
in  the  assignor's  name;   Hammond  v.  Messenger  (a). 
There  is  no  such  allegation  in  the  bill,  as  to  entitle 
the  Pkintiff  to  proceed  in  equity,  and  in  Hammond 
V.  Messenger  a  demurrer  to  the  bill  was  on  that  ground 
allowed. 

5.  The  bill  is  multifarious,  because  it  seeks  accounts 
as  between  ScaU  and  the  Plaintifi^  with  which  the 
Defendants  have  no  concern. 

Mr.  RoupeUm.^  Mr.  W.  R,  EBis,  in  support  of  the 
bilL 

1.  The  Company  have  no  lien  whatever.  They 
received  the  consideration  stipukted  for, — namely,  the 
acceptance  of  Dummler,  which  he  now  declines  to  pay, 
because  the  Company  will  not  deliver  the  iron.  Having 
negociated  the  bill,  the  lien,  if  they  had  any,  was  there- 
by destroyed;  Bunney  v.  Poyntz (6),  Homcastle  v.  Far^ 
ran  (c).  Beddes,  by  the  document  of  the  23rd  of  JuJy 
1850,  the  Conqpany  have  acknowledged  that  they  have 
been  paid,  and  have  estopped  themselves  from  averring 
the  contrary.     Having  engaged  by  their  delivery  note 

♦o 

(a)  9  Simont,  327.  (c)  SB.^Ald.  497. 

(h)  4JB.^Ad.669. 
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\6il.  to  deliver  the  iron  *<  to  the  bearer,"  thej  are  bound  to 
perforin  their  undertaking,  and  have  wuved  all  right  of 
stoppage  in  transitu  ;  Hawes  v.  Watson  (a). 

2.  This  is  not  a  bill  for  specific  performance.  If 
it  were,  it  is  sufficiently  alleged  that  the  iron  in  ques- 
tion is  severed  firom  the  rest,  for  it  is  stated  in  the  bill 
and  delivery  note  to  be  500  tons  of  a  particular  quality 
**  stacked  on  the  Company's  wharf  at  Swansea.**  The 
nature  of  the  suit  is  this.  The  Company  have  sold  500 
tons  of  iron  to  Scale,  and  have  received  the  full  con- 
sideration, and,  by  a  document,  which  states  they  have 
^*  been  paid  for  the  same,"  engage  to  deliver  it  "  to  the 
bearer  of  this  document ;  **  and  afterwards,  by  the  letter 
of  the  2nd  of  August,  have  admitted  the  Plaintiff's  title. 
Having  thus  become  trustees,  and  bound  to  deliver  the 
iron  to  the  bearer,  they,  in  breach  of  their  duty  as  trus- 
tees, have  sold  it,  and  the  object  of  the  bill  is  to  make 
them  responsible  for  the  trust  property.  This  is  a  com- 
mon equity,  which  this  Court  will  enforce.  The  law 
of  the  Court  has  thus  been  stated :  —  The  jurisdiction 
to  protect  by  injunction  the  possession,  and  to  decree 
the  delivery  up,  of  specific  chattels,  is  not  confined  to 
chattels,  the  loss  or  injury  of  which  would  not  be 
adequately  compensated  by  damages,  but  extends  to  all 
cases  in  which  the  party  in  possession  of  the  chattels 
has  acquired  such  possession,  through  an  alleged  abuse 
of  power  on  the  part  of  one  standing  in  a  fiduciaty 
relation  to  the  Plaintiff.  Wood  v.  Bowcliffe{b).  So 
where  the  direct  substance  of  an  agreement  ^*  can  be 
had  in  this  Court,  it  is  not  necessarily  an  answer  to  a 
bill  for  the  performance  of  such  an  agreement,  to  say, 
that  the  parties  may  have  compensation  in  damages 

equivalent 

(a)  2  Bmm.  ^  Cr.  510.  {b)  2  PhiU^,  388. 
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equivalent  in  value  to  what  this  Court  can  give ;  **  Beech        1 85 1. 
V.  Ford  {ay 

The  Company  having  represented  on  the  document 
of  the  23rd  of  Jtdy  1850,  that  they  had  been  piud, 
and  having  allowed  ScaU  to  deal  with  the  Plaintiff 
on  that  footing,  have  subjected  themselves  to  a  per- 
sonal equity,  and  cannot  set  up  as  a  defence  any  equity 
as  against  Scale  or  any  defence  inconsistent  with  that 
document.  In  Mangles  v.  Dixon  (b)  a  charter-party, 
representing  a  transaction  between  the  charterers  and 
ship  owners  differently  from  the  real  agreement,  was 
deposited  as  a  security  by  the  ship  owners  with  their 
bankers.  The  charterers,  having  dealt  with  the  bankers 
on  the  footing  of  that  charter-party,  were  not  allowed 
to  set  up  an  inconsistent  equity,  arising  out  of  the  real 
but  concealed  agreement. 

It  is  said  that  the  Plaintiff  ought  to  sue  at  law,  but 
that  is  impossible.  Trover  would  not  lie,  for  the  pro- 
perty is  in  the  pawnor,  and  not' in  the  pawnee ;  Franklin 
v.  Neate  (c) ;  nor  could  an  action  of  assumpsit  be  main- 
tamed,  for  the  Plaintiff  is  not  a  party  to  the  contract. 

The  bill  is  not  multifarious :  the  Company  claim  an 
adverse  interest  in  the  whole  subject-matter  of  the  suit. 
The  account  as  between  the  Plaintiff  and  Scale  is 
merely  ancillary,  and  no  relief  at  all  could  be  had  in 
the  absence  of  the  Company ;  Campbell  v.  Mackay  (d). 

They  also  cited  Wilson  v-  Short  (tf),  Gregory  v.  JViU 
liams  {g)y  Bum  v.  Carvalho  (Ji). 

The 

(a)  7  Hare,  p.  2U.  (rf)  1  MyL  *  Cr.  603. 

{b)  I  Hall  ^  Tw.  542.  and  1  (e)  6  Hare,  366. 

Mac.  *  Gor.  437.  (ji)  3  Mer.  682. 

(o)  13  Mee.  ^  W,  481.  (h)  4  Mgh  ^  Cr.  690 
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1851.  7^  Master  of  Me  Bolls. 

I  must  look  through  this  bill.  I  tlunk  the  decision 
will  turn  upon  t,he  allegations  as  to  the  Company  being 
in  such  a  position,  that  they  must  be  treated  as  holding 
the  goods  with  the  complete  ownership  in  Scale.  I 
cannot  doubt  that  a  trust  may  be  created  in  personal 
chattels,  and  that  this  Court  would  execute  it;  and  that 
on  a  mere  sale  of  goods  this  Court  will  not  interfere, 
but  leave  the  parties  to  proceed  at  law.  If  there  was  a 
complete  and  perfect  ownership  in  Scale^  the  whole  of 
the  purchase-money  having  been  paid,  the  Company 
could  only  be  considered  as  holders  of  the  goods  in  trust 
for  him,  and,  he  having  given  a  lien  in  favour  of  the 
Plaintiff,  I  should  think  that  this  demurrer  could  not 
be  sustained.  If  it  was  only  a  lien  on  the  unperformed 
contract,  he  must  stand  in  the  same  situation  as  Scakf 
and  if  Scale  could  not  come  into  a  court  of  equity  the 
Plaintiff  cannot. 


Mmf  1.  The  Masteb  of  the  BOLLS. 

It  is  contended  by  the  Defendants,  that  the  Plaintiff 
seeks  to  enforce  specific  performance  against  the  De- 
fendants, the  Ystalyfera  Iron  Company,  of  a  contract 
entered  into  between  the  Company  and  Scale^  and  that 
he  seeks  this  relief,  by  virtue  of  a  lien  for  valuable  con- 
sideration, which  the  Plaintiff  has  obtained  upon  that 
contract 

The  Plaintiff,  on  the  other  hand,  disclums  all  interest 
in  the  contract,  and  contends,  that  the  case  as  made  by 
the  bill  represents,  that  the  Defendant  Scale  is  owner  of 
some  iron  of  which  the  Ystalyfera  Iron  Company  have 
become  trustees,  and  in  which  they  have  no  interest.  The 
Plaintiff  asserts,  that. he  is  interested  in  that  iron^  by 

reason 


BlIDD^ 


CASES  IN  CHANCERY.  49 

reason  of  a  llen>  for  valuable  consideration,  created  in        1851. 
his  favour  hj  Scale,  the  owner  of  the  iron,  and  that  he,     ^^^^^^ 
the  Plaintiff,  is  entitled  to  enforce  that  lien  against  the  v. 

Company,  who  held  it  after  they  had  ceased  to  have 
any  interest  in  it. 

The  principles  affecting  these  cases  are  now  well 
settled  in  courts  of  equity.  On  the  one  hand,  it  ia 
and  has  long  been  the  law  of  this  Court,  that  it  will 
not  lend  its  assistance  to  enforce  the  specific  perform- 
ance of  ordinary  contracts  for  the  sale  and  purchase  of 
personal  chattels,  unless,  as  in  the  case  of  Buxt&n  v* 
Lister  (a),  there  be  something  very  special  in  the  nature 
of  the  contract.  On  the  other  hand,  if  a  trust  be 
created,  the  circumstance  that  the  subject  matter  to 
which  the  trust  is  attached  is  a  personal  chattel,  will  not 
prevent  this  Court  from  enforcing  the  due  execution  of 
that  trust. 

For  instance,  if  a  man  about  to  contract  marriage,  and 
possessed  of  a  large  and  valuable  quantity  of  iron,  lead, 
or  copper  ore,  assigned  that  ore  to  the  trustees  of  the 
settlement,  in  trust  to  sell  and  invest  the  proceeds,  and 
hold  the  proceeds,  when  invested,  upon  the  trusts  of  the 
settlement,  there  can  be  no  question,  but  that  this  Court 
would,  before  the  sale,  compel  the  possessor  of  the  ore 
and  the  trustees  of  the  settlement  to  fulfil  every  part 
of  the  trust,  which  one  had  undertaken  to  constitute 
and  the  other  had  undertaken  to  execute: — in  this 
case,  there  would  be  no  doubt. 

Trusts,  however,  may  be  constituted  not  merely  by 
direct  declaration  of  trust,  but  also  by  constructive 
operation  of  the  consequence  flowing  from  the  acts  of 

the 
(a)  3  Atk.  383. 
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185L  ^  the  persons  themselyes.  Thus,  equity  will  not  merely 
enforce  the  execution  of  a  trust  against  the  trustees 
themselves,  but  against  all  persons  who  obtun  pos- 
session of  the  property  affected  by  the  trust,  provided 
they  had  notice  of  the  trust  So  if,  in  this  case.  Scale 
had  been  the  agent  of  the  Plaintiff,  and  had  paid  for 
the  iron  with  the  Plaintiff's  money,  tliis  Court  would 
have  held  Scale  to  be  the  trustee  of  the  iron  for  the 
Plaintiff,  and  would  have  compelled  him  to  deliver  the 
iron  to  him,  or  make  him  account  for  the  proceeds  of 
the  sale  of  it,  if  it  had  been  disposed  of;  and  it  would, 
in  like  manner,  have  compelled  any  person  to  do  the 
same,  who  had  acquired  the  property  from  Scah,  if 
that  person  had  been  aware  of  the  circumstances  under 
which  Scale  had  himself  obtained  possession  of  the  pro- 
perty in  the  first  instance. 

It  does  not,  therefore,  in  my  apprehension,  make  any 
difference  in  this  respect,  that  the  property  is  real  or 
personal  property.  It  is  true,  that  when  a  contract  is 
entered  into  for  the  sale  of  real  property,  the  vendor  is 
a  trustee  of  the  estate  for  the  purchaser,  and  the  vendee 
is  a  trustee  of  the  purchase-money  for  the  seller  from 
the  moment  that  the  contract  is  concluded  (a),  and  it  is 
also  true,  that  if  a  contract  for  the  sale  of  a  personal 
chattel  is  entered  into,  no  such  relation  between  vendor 
and  vendee  arises.  And  this  is,  because  equity  has 
jurisdiction  to  enforce  the  specific  performance  of  a 
contract  for  sale  in  one  case  and  not  in  the  other; 
and  as  equity  treats  the  parties  to  a  contract  enforcible 
here,  as  being  in  the  same  situation  as  if  they  had 
actually  done  that  which  equity  considers  them  bound 
to  do,  and  will  compel  them  to  do  so,  the  relation 
of  trustee  and  cestui  que  trust  springs  from  the  con- 
tract 

(fl)  See  Wall  v.  Bright,  I  Jac,  1  Aik.  572. ;  and  Tnft  v.  Stephen^ 
4*  W»  p*  500. ;  Green  v.  Smith,     sorij  7  Hare,  1. 
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tract  only,  in  those  cases  in  which  equity  will  compel        1851. 
the  specific  performance  of  it. 

It  is  therefore  important  to  bear  in  mind,  in  this 
case,  that,  as  equity  would  not  enforce  the  specific  per- 
formance of  the  contract  for  the  sale  and  delivery  of 
the  iron,  the  relation  of  trustee  and  cestui  que  trust  can- 
not spring  merely  from  the  contract,  and  that,  if  it 
exist  at  all,  it  must  be  shewn  to  exist  from  something 
beyond  the  mere  contract  entered  into  between  the 
Company  and  Scale  for  the  sale  and  deliyery  of  iron. 
At  the  same  time,  if  the  contract  were  complete  so  far 
as  the  Company  were  concerned^  —  that  is  to  say,  if 
they  had  been  paid  every  penny  they  were  entitled  to, 
and  if  they  had  no  clsum  upon  or  interest  in  the  iron 
arising  from  the  contract,  and  the  contract  only  remained 
unperformed  to  this  extent,  that  the  iron  had  not  been 
delivered  to  the  purchaser, — I  should  entertain  no  doubt, 
but  that  the  Company  would,  then  and  thereby,  become 
mere  trustees  of  the  iron  sold,  for  the  benefit  of  the  real 
purchaser  or  the  person  entitled  to  claim  it  under  him. 

To  constitute  this  relation  of  trustee  and  cestui  que 
trusty  therefore,  in  this  case,  I  think  that  two  things 
must  be  established ;  first,  thai  the  actual  property  or 
chattel  existed  to  which  the  trust  is  to  be  attached,  at 
the  time  when,  if  ever,  the  relation  of  trustee  and  cestui 
que  trust  arose ;  and,  secondly,  that  the  Company,  the 
actual  possessor  of  the  goods,  had  no  ownership  or  pro- 
perty existing  in  those  goods. 

In  this  view  it  is  not  immaterial  to  observe,  that  the 
lien  given  to  the  Plaintifi^,  purports  to  be  a  lien  on  the 
iron  and  not  a  lien  on  the  contract.  This,  however, 
will  not  materially  affect  the  question,  unless  it  can  be 
shewn  that  the  two  questions  I  have  before  mentioned 

are 
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1851.  are  to  be  answered  fityourably  for  the  Plidntiff.  The 
question  which  I  have  to  consider  on  this  demurrer  is, 
whether  the  allegations  in  the  bill  make  out  these  two 
propositions.  There  are,  in  my  opinion,  sufficient  alle- 
gations to  shew,  that  the  bill  treats  and  proceeds  upon 
the  assertion  of  the  existence  of  the  particular  property 
in  question  at  the  time  of  the  contract.  That  it  was 
not  severed  by  the  Company  £rom  the  rest  of  their 
stock  is  not  material :  it  is  alleged  to  have  existed  in 
specie  on  their  wharf  at  the  time  of  the  contract,  and 
if  they  had  not  any  ownership  in  that  particular  pro- 
perty, but  held  it  merely  in  trust  for  the  owner,  the 
drcumstance  that  they  have  since  parted  with  it,  either 
alone  or  together  with  the  rest  of  their  then  existing 
stock,  or  that  they  have  mixed  it  up  with  their  stock 
and  cannot  now  distinguish  it,  will  not  take  away  the 
right  of  the  Plaintiff  to  enforce  the  execution  of  a  trust, 
which  they  made  themselves  liable  to  perform. 

The  next  question,  and  the  most  difficult,  is,  whether 
the  Company  had,  at  the  time  when  the  lien  was  given 
to  the  Plaintiff,  any  interest  in  the  particular  iron 
which  remained  in  their  possession  on  their  wharf? 
Upon  this  depends  the  whole  question.  I  think  that 
the  contract  cannot  be  said  to  have  been  completed,  if 
any  interest  in  the  iron  remained  in  them  arising  out 
of  the  contract.  [His  Honor  here  read  the  passages  in 
the  bill  affecting  the  question.] 

If  these  allegations  are  true,  and  for  this  purpose  they 
are  to  be  taken  as  such,  I  think  that  the  Company  had 
no  property  or  right  of  ownership  in  the  iron  so  stacked 
on  their  wharf,  and  so  sold  to  the  Defendant  Scale. 
The  cases  cited  of  Homcastle  v.  Farran  (a)  and  Bun- 
ney  v.  Poyntz  {b)  prove  distinctly,  that  at  law,  all  lien 

on 
(a)  Si?.*  Aid.  497.  {b)  4  i?.  *  Ad.  568. 
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on  the  iron  ifi  gone,  and  that  the  right  of  the  Company        1851. 
is  confined  to  a  right  to  compel  payment  of  the  bill,       p^^|^^ 
from  the  time  when  they  took  the  bill  as  payment  of  v. 

the  pnrchase-money.  The  circumstance  that  the  bill 
was  subsequently  dishonoured  does  not  affect  this  ques- 
tion, which  is,  whether  the  bill  was  accepted  as  the 
payment* 

Independently,  however,  of  this,  a  new  circumstance 
occurs,  which  makes  it,  in  my  opinion,  impossible  for 
the  Company  to  allege,  as  against  the  Plaintiff,  that 
they  had  not  been  paid  in  full  for  the  iron.  The  Com- 
pany gave  a  bought  note  duly  signed  by  their  authorised 
agent  in  terms,  which  admit  having  been  paid  for  the 
iron.  Are  they  not  bound  by  this,  their  express  de^ 
daration  in  writing,  or  estopped  from  asserting  the 
contrary  against  any  person  claiming  under  that  note? 
It  would,  in  my  opinion,  produce  and  encourage  frauds, 
if  the  seller  were  at  liberty  to  assert  his  want  of  interest 
one  day,  and  to  contradict  this  and  insist  on  a  lien  the 
next 

Suppose  that  the  note  contained  no  such  statement, 
but  that  the  Plaintiff  had  gone  to  the  Company  and 
said,  **  Scale  wishes  for  an  advance  on  500  tons  of  iron 
which  he  has  bought  from  you,  but  I  have  refused  to 
make  the  advance  without  first  knowing  that  you  have 
been  paid :  — he  says  that  you  have  been  paid  in  full : 
is  that  true  ?"  Assume  that  the  Company  had  said  "  it 
is  true  we  are  paid" — could  any  one  have  contended 
that  they  could  afterwards  have  alleged,  as  against  the 
Plaintiff,  that  they  had  a  lien  for  purchase-money,  or 
that  they  were  not  paid  ?  Are  they  less  bound  by  this 
statement,  because  it  has  been  made  generally  to  the 
world,  instead  of  to  one  particular  individual  ?  I  think 
not 

I 
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185L  I  am  of  opmion,  that,  taking  fill  the  allegationfi  in  thia 

P~oLBY       ^'^  *^  ^®  correct,  the  Company  mufit,  by  their  own  ad- 
o.  tniasion,  be  taken  to  have  ceased  to  have  any  interest  in 

the  iron,  at  the  time  when  Budd  signed  that  bought 
note,  and  at  the  time  when  that  lien  was  created  The 
iron  was  an  existing  quantity  stacked  on  their  wharf, 
though  not  severed.  If  these  facts  were  proved,  I 
thmk  I  should  be  bound  to  hold,  that,  although  the 
Company  might  be  creditors  of  Scale,  they  were  mere 
naked  trustees  of  this  iron,  denuded  of  all  interest  in  it, 
and  that  this  is  not  a  bill  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  a  chattel 

The  result  is  that  this  demurrer  must  be  overruled. 

Note.  —  See  Kmgkt  v.  Hopper,  Sttkt.  647. ;  Dunm  v.  Yaies,  5 
B.  4*  ^'  p.  340. ;  Bhxam  t.  Sanders,  ^B.^  C.  p.  946. ;  Tarlkig 
V.  Baxter,  9D.^  R.  p.  276. ;  Clarke  v.  Spence,  ^A.^E.  p.  469. ; 
Martindale  v.  Snnth,  \  Q.  B.  Sep,  p.  395. 
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1851. 


LANE  17.  SMITH.  Mays. 

nPHIS  bill,  filed  in  1840,  after  stating  that  the  De-^  To  abfllfor 

-■-    fendant  had  deposited  with  the  Plaintiff  certun  fSJ^anceTa" 

debentures  in  the  Swansea  Waterworks  Company  by  P}*^  ^y  ■  ^^^ 
^         .    .,  _  .^  /  Defendant  of 

way  of  equitable  mortgage,  prayed  a  specific  perform-  his  bankruptcy 

ance  of  the  agreement  by  making  a  transfer  of  the  JJ|e^J|"fi"^^ 

shares.  '  was  allowed. 

By  a  local 

and  personal 

In  1851,  the  Defendant  put  in  a  plea  to  the  biU,  where-  act,  transfers 

by  he  stated  ^'  that  before  and  on  the  Ist  day  of  June  ^^^g  ^^  y^ 

1846,  and  thenceforth  continually,  until  and  at  and  after  by  ^"^^/^"^^^ 

the  time  of  issuing  the  fiat  in  bankruptcy,  thereinafter  and  in  a  given 

mentioned,  the  Defendant  was  a  dealer ''&C,  ''within  fonn.and 
'  •       '  ,       were  to  be 

and  subject  to  the  statutes  then  in  force  concerning  entered  in  the 

bankrupts,  and,  as  such  trader,  became  and  was,  after  ^Qp^^y'  ^^^ 

the  malung  and  passing  and  coming  into  force  of  a  cer*  **  after  such 

tain  act  of  parliament  made  and  passed  in  a  session  of  ^^  ^^  ^\^^ 

parliament  holden  in  the  fifth  and  sixth  years  of  the  "^J^^^JJf ^ 

reign  of  Her  Majesty  Queen  Victoria^  entitled  *an  act  to  the  benefit.* 

for  the  amendment  of  the  law  of  bankruptcy,*  to  wit  JJf^^Jjj'J^^ 

on  the  day  and  year  last  aforesaid,  indebted ''  &c.    That  apply  to  a 

on  the  2nd  day  of  June  1 846,  he  filed  a  declaration  that  oTuiTi^i^' 

he  was  unable  to  meet  his  engagements,  and  he  thereby  the  case  of 

became  and  was  a  bankrupt,  within  the  true  intent  and  \  ^' 

meaning  of  the  statutes  in  that  case  made  and  pro* 

vided) 


Datbs. 


1810.  Bill  filed. 

1846.  June  2,  Declaration  of 

insolvency. 
—     June  8.  Inat  issued. 

Vol.  XIV. 


1846.  June  15.  Adjudicatbn. 
— •     Jufy.    Assignees     ap- 
pointed.      .     . 
1851.  il%8.  Plea.        «     ; 
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1851.  Tidedi  and^  thereapon,  on  the  8th  day  of  June  1846 
a  fiat  issued  against  him.  The  plea  then  stated  the 
adjudicatbn  and  appointment  of  aadgneea. 

The  plea  now  came  on  fi»r  aigmnent  as  to  its  sof* 
fidenqr.  The  debentures  were  ^  transferable  in  the 
manner  stated  in  the  aignment. 

Mr*  R.  Palmtr  and  Mr.  7.  B.  ffatt,  in  support  of 
the  plea.  ^  Where  a  decree  sought  is  ad  rem,  and  not 
a  personal  demand^  the  bankruptcy  of  the  Defendant  is 
a  good  plea,  because  all  interest  in  the  subject  is  trans^ 
fored  fix>m  the  bankrupt  to  his  asmgnees ;  and  as  any 
matter  which  arises  between  the  dedaration  and  plea 
may  be  pleaded  at  law,  so  matters  which  arise  between 
the  bill  and  plea  may  be  pleaded  in  equity";  Ttamer 
Y.  Bdlrimon  (a).  In  Sergrooe  y.  Mayhno  (b)  a  plea  by 
one  Defendant  of  the  insolvency  of  his  co-Defendant 
after  bill  filed«  was  allowed  by  Lord  CoUenham,  over** 
ruling  the  decision  of  the  Vice-Chancellor  of  England* 
In  the  present  case  the  whole  l^gal  interest  passed  to  the 
asmgnees,  subject  to  the  equitable  agreement ;  Bum  y. 
Can)alho{c)i  which  the  assignees  alone  can  perform. 
After  the  bankruptcy  of  the  Defendant  it  was  improper 
to  press  for  an  answer;  Bobertsan  y.  SaiUhgate^d). 

The  Mastsb  of  the  BoLLS  referred  to  De  MnchwWc 
y.  Udney(e). 

Mr.  MaTtindaJe,  amtriL    1.  The  plea   is»  in  fprmi 
insufficient    The  ayerment  of  the  time  at  which  the  De- 
have 


(a)  iSiau^Si.  ^  (c)  41<s^  4*  Or-  690. 

(6)  2  Mac.^  Chr.  97. ;  &C.  (d)  5  Hare,  223. 

2  Hall  4*  Tw.  816. ;  and  see         (e)  16  Vei.  466. 
Rowe  V.  Wood,  I  Jac.  4*   f^* 
31& 
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fendant  was  a  trader  is  too  uncertain:  he  is  allied  to  1851. 
bave  been^ ''  on  the  Ist  of  Jwm  1846,  and,  thenoeforih, 
oontinuallj,  until,  and  at  and  after  the  time  of  issuing 
the  fiat  in  bankruptcy.''  There  is  no  sufficient  certainty 
as  to  time,  so  as  to  enable  the  Plaintiff  to  take  issue. 
Again,  the  averment  as  to  the  debt  is,  that  he  was  in^ 
debted  ''  on  the  day  and  year  last  aforesaid,"  and  the 
last  antecedent  time  is  the  '^  sesdon  of  parliament 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  Her 
Majesty  Queen  Ftctoto." 

2.  If  the  plea  be  soffident  in  form,  still  it  does  not 
shew  that  the  bankrupt  is  not  a  necessary  party.  GHiere 
is  no  averment  that  the  property  is  vested  in  the  ach 
ttgnees ;  they  might  have  disclaimed  it,  and  it  would 
then  be  in  the  bankrupt  Again,  by  the  47th  section 
<^  the  7  ^.  4.  and  1  VicL  c.  lii.  (a),  the  debentures 
or  mortgages  in  question  are  to  be  entered  in  the  books 
of  the  Company : — by  the  48th  section  they  are  made 
transferable  by  indorsement  by  deed  in  a  particular  form; 
and  by  the  49th  section,  it  is  provided,  '<  that  every 
l^ofw^"  shall,  within  thirty  days,  be  left  with  the  clerk 
of  the  Company,  who  shall,  *'  within  ten  days  then  next 
following,  cause  an  entry  or  memorandum  to  be  made 
thereof,  in  like  manner  as  of  the  original  grant  or  con- 
veyance; and  after  such  entry  made,  but  not  tUI  then, 
every  person  "  &c.,  to  whom  such  assignment  or  trans- 
fer shall  be  made  &c,  shall  be  entitied  to  the  benefit 
of  such  grant  or  conveyance,  and  the  future  payments 
thereon,  and  to  all  benefit  and  advantage  arising  there- 
from. 

By  the  Bankrupt  acts,  where  a  conveyance  or  as- 
signment of  property  requires  to  be  re^stered,  the 

appointment 

(a)  Local  aod  peraoimL 
E  2 
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1851.       appointment  of  the  assigneeB  must  be  registered  (a);  and 
this  has  not  been  done. 

The  consequence  is,  that,  no  transfer  having  been 
entered,  the  property  is  still  vested  in  the  bankrupt, 
and  he  remains  a  necessaiy  party  to  the  suit. 

Mr.  R»  Palmer  was  not  heard  in  reply* 

T/ie  Master  of  the  Bolls. 

I  think  that  the  several  formal  objections  nused  to 
this  plea  cannot  prevaiL  The  plea  seems  to  be  very 
much  in  the  usual  form  of  a  plea  of  bankruptcy ;  and  I 
think  it  sufficiently  alleged,  that  the  Defendant  was  a 
trader  within  the  ''  statutes  then  in  force."  As  to  the 
debt,  on  <*  the  day  and  year  last  aforesaid,"  I  think  it 
must  refer  to  the  only  day  and  year  previously  men- 
tioned,— namely,  to  the  1st  of  June  1846, — and  not 
to  the  session  of  Parliament  There  is  no  obscurity  or 
doubt  on  the  subject. 

As  to  the  act  of  the  7  ^.  4.  &  1  Vict  c.  Hi.,  I  am. 
of  opinion  the  49th  section  refers  only  to  those  transfers 
by  deed  in  the  particular  form  mentioned  in  the  48th 
section,  and  does  not  affect  transfers  by  operation  of  law. 
If  a  person  died  entitled  to  debentures,  his  executors  or 
legal  personal  representatives  would  be  entitled  to  the 
benefit  of  them,  without  any  entry  being  made. 

I  think  it  unnecessary  to  allege  on  this  plea,  that 
the  property  was  vested  in  the  assignees,  because, 
though  not  alleged,  it  is  the  necessary  result  of  law 
from  the  facts  therein  stated ;  and  it  is  th^  duty  of  the 
Court  to  draw  the  proper  legal  conclusion  from  the 

facts 

(a)  1  &  2  n\  4«  c.  56.  t.  S7.  and  12  &  13  Vict.  c.  106.  #.  143. 
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facts  thus  stated.    I  think  that  the  necessary  result,        1851. 
therefore,  is,  that  this  property  is  now  vested  in  the 
Defendant's  assignees. 

I  had  some  doubt  whether  the  subsequent  bank- 
ruptcy was  a  valid  plea.  The  case  of  De  Minckwitz  v. 
Udney  is  an  authority  for  this  proposition: — -that  the 
subsequent  insolvency  of  a  Plaintiff  cannot  be  taken  ad- 
vantage of  by  plea ;  but  in  Turner  v.  Robinson^  a  plea  of 
the  subsequent  bankruptcy  of  the  Defendant  was  allowed. 
That  was  not  a  case  for  specific  performance,  but  one 
in  which  it  was  dear  that  the  interest  of  the  Defendant 
was  gone.  It  is  to  be  regretted  that,  in  Sergrove  v. 
MayheWf  the  case  of  De  Minckwitz  v.  Udney  was  not 
cited.  It  would  have  been  very  desirable  to  have 
known  Lord  Cottenham^a  opinion  respecting  it.  It  is 
not  an  easy  matter  to  reconcile  both  cases ;  but  Lord 
Cottenhaniy  in  Sergraoe  v.  Mayhew,  expressly  lays  it 
down,  that,  where  a  Plaintiff  loses  all  interest  after 
bill  filed,  you  may  take  advantage  of  it  by  plea.  He 
observes  (a),  "  It  is  said,  however,  that  the  plea  is  not 
proper,  because  the  event  has  occurred  since  the  filing 
of  the  bill ;  but  iu  cases  where  a  Plaintiff  has  released 
after  bill  filed,  the  objection  has  been  held  to  be  rightly 
taken  by  plea.  The  same  reason  must  apply  to  the 
present  case.  Here  is  a  plea  shewing  a  defect  which 
prevents  the  suit  going  on.  A  plea  of  this  sort  was 
allowed  in  Turner  v.  Robinson^  and  I  see  no  reason 
why  it  should  not  be  allowed  here." 

If  the  whole  of  the  Defendant's  interest  is  really 

gone,  by  reason  of  the  bankruptcy,  I  am  bound  by  the 

last  authority,  and  must  allow  the  plea.     By  the  agrce- 

.ment.  Smith  became  bound  to  transfer  the  debentures; 

but 
(a)  2  Mac.  <;•  Gor,  p.  99. 

E  3 
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but  his  interest  hating  passed  to  his  asmgnees,  they 
7^^"^^    alone  are  able  specifically  to  perform  the  agreement. 

V, 

Smith.  j  ^^^  allow  the  plea,  but  without  costs. 


Jlfoy  9. 


ROYDS  V.  ROYDS. 


Trustees  had       A     BILL  was  filed  against  trustees  for  securing  a 
B^echni^y     "^  trust  fimd,  which,  in  1844,  had  been  lent  out  on 

insiifficient        mortgage, 
secunty.    In  '^^^ 

the  Master's 

eftCTwl^mto         ^y  ^^^  decree,  it  was  referred  to  the  Master  to  in- 
evidence  to       quire  whether  the  property  was  a  sufficient  security  for 

Ec^^t    the  8000?. 
failed;  and 

w^s  pre-  ^^^  trustees  entered  into  evidence  to  prove  the  ad* 

sented  a  peti-    equacy  of  the  security, 
tion  for  calling     ^       ^  ^ 

in  and  invest- 
ing the  money.       The  Master  found  that  it  was  not  a  sufficient  secu- 
Thw  was 
done,  and  no    rity,  and  he  came  to  that  conclusion,  not  upon  the 

Hel/th^thc  ac*u«J  value  of  the  property,  which  was  ample,  but 

trustees  were  because  it  consisted  partly  of  manufacturing  premises 
entitled  to  j         i« 

their  costs  of  and  machmery. 
both  proceed- 

The  trustees  afterwards  presented  a  petition  for  liberty 
to  receive  the  money  and  pay  it  into  Court,  which  they 
accordingly  did. 

The  cause  coming  on, 

Mr. 
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Mr.  Roupell  and  Mr.  Rogers  inabted  that  the  trostees        1851. 
ought  to  pay  the  costs  of  the  petition  and  of  the  evi-     ^^^"^ 
dencej  which  had  turned  out  to  be  useless. 


The  Masteb  of  the  BoLLS. 

I  will  not  trouble  the  other  side,  for  I  think  that  this 
is  not  a  case  for  making  the  trustees  pay  the  costs. 
They  seem  to  have  committed  a  breach  of  trust ;  and  no 
doubt,  if  the  property  had  proved  insufficient,  the  loss 
would  have  fallen  on  them ;  but  then  there  has  been  no 
loss.  By  this  investment,  the  trustees  could  gain  no 
personal  benefit  for  themselves,  but,  in  the  result,  they 
obtained  a  higher  rate  of  interest  for  the  benefit  of  the 
parties  entitled.  Some  useless  proceedings  seem  to 
have  taken  place  to  ascertain  whether  the  estate  was 
sufficient;  but  they  ultimately  did  the  best  thing  which 
could  be  done,  by  getting  the  money  paid  up  and 
brought  into  Court.  Considering  that  this  Court  is 
quite  strict  enough  against  trustees,  and  though  that 
strictness  must  be  preserved,  and  though  I  cannot 
depart  from  the  established  rules,  or  diminish  the  re- 
sponsibility of  trustees,  I  think  that  in  this  case,  where 
there  has  been  no  loss,  the  trustees  ought  to  be  allowed 
their  costs. 

^teTMti.CarpenUr.lMdddodt^9l90, 


ROTDS. 


E  4 


56  CASES  IN  CHANCEBY. 

I85I. 


April  16. 17.  In  re  GEDYE. 

23. 
A  solicitor       l|/f  ^  TO  ULMIN  acted  aa  the  solicitor  of  the  Pldn- 
M  units'  tiff*  "1  *t®  8^*  ^f  TVtt/mm  v.  Copland  down  to 

bill  of  costs  is  January  1844,  when  he  retired,  and  was  succeeded  in 

bat  his  client  his  business  Ibid  in  the  suit  bj  Mr.  Gedye. 

miiy  either 

treat  it  as  a 

nullity  or  Previous  to  the  month  of  August  1849,  Mr.  Gedye  de- 

^To?signa.  Kvered  his  bills  of  costs  as  against  the  Plaintifis  to  Mr. 

turci^aiid  Touhniny  the  agent  of  Mrs.  Taulminy  the  substantial 

tliough'^er     VlsinHXL    Mrs.  Toulmin  afterwards  died,  and,  on  the 

such  waiver* '  2l8t  of  November  1850,  Simpson  and  Hobne,  her  ex- 
the  client  can-  i     •      i  i         ^  «»       i  .         « 

not  treat  the    ecutors,  obtamed  an  order  of  course  for  the  taxation  of 

bill  as  non-  ^j^^g^  j^jjig  ^f  costs.  The  order  was,  however,  in  Janu- 
deuvered.  , 

After  more    ary  1851  discharged  hy  Lord  LangdaUy  on  the  ground 

Sraths  from     *^*  *^®  ^^  having  been  delivered  more  than  twelve 
the  delivery  of  months  to  the  client,  through  her  agent,  such  an  order 
theSiOTt  9^    ought  not  properly  to  have  been  obtained  ex  parte. 
plied  for  their 

Held,  that  he        On  the  20th  of  February  1851,  Simpson  and  Holme 

T^^*  ®^      presented  a  special  petition  for  the  taxation  of  the  bills, 

on  siiewing      which  now  came  on  for  hearmg. 

sufficient 

•*  special  dr- 

cuDifltances."        The  petition  specified  the  items  of  alleged  overcharge 

non  of  t^***  which  were  objected  to.  The  two  principal  of  which 
papers  in  a  were,  first,  charges  amounting  to  36 1  for  the  costs  of 
sufficient  spe-  a  supplemental  bill  which  had  been  ordered  to  be  taken 
cial  drcum-  ^^  ^j^^  gj^^  j^^  consequence  of  its  having  been  filed,  by 
rant  tlie  tax-  mistake,  as  an  original  bill ;  and,  secondly,  the  costs  of 
£"e^".S«  ahort-hand  writer's  note.. 

than  twelve  JJr; 

months* 
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Mr.  Freeling^  in  support  of  the  petition.  First,  there  1851. 
has  been  no  sufficient  delivery  of  the  bills;  for  they 
were  unsigned  by  the  solicitor,  as  required  by  the  sta- 
tute (6  &  7  Fic/L  t*.  73v)n  AixA  although;;  according  to 
the  decision  In  re  Pender  (a),  a  client  may  obtain  an 
order  for  taxation  of  a  solicitor's  bill  which  has  been 
delivered  without  signature,  still  the  client  is  not 
bound  to  adopt  such  a  bill ;  Billing  v.  Coppock  (b) ;  and 
no  action  could  be  maintained  thereon.  If  so,  the 
client  may  treat  the  case  as  if  there  had  been  no  deli- 
very at  all,  and  an  order  for  taxation  may  now  be  made 
without  proof  of  any  "  special  circumstances,'*  under 
the  37th  section. 

Secondly.  But  if  this  be  not  so,  then  the  Petitioners 
have  shewn  sufficient  special  circumstances  to  entitle 
them  to  the  order ;  for,  first,  the  delivery  of  a  bill  wn- 
signed  is  of  itself  a  special  circumstance ;  secondly,  the 
improper  charges  alleged  and  proved  are  sufficient; 
there  is  a  charge  of  36/.  occasioned  by  the  negligence 
of  the  solicitor  in  filing  the  bill  improperly,  for  which 
he  cannot  make  any  charge,  and  there  is  a  charge 
for  short-hand  notes  which  were  unnecessary.  The 
third  special  circumstance  is  this :  —  that  the  solicitor 
has  in  his  possession  the  papers  in  the  suit,  and  it  is 
necessary  that  they  should  be  delivered  to  the  Peti- 
tioners to  enable  them  to  proceed  (c).  The  client  is 
wining  to  pay  all  that  is  due;  the  amount  must  in 
some  way  or  other  be  ascertained,  and  it  is  clear  it  can- 
not be  done  in  any  action  to  be  brought  on  the  bills^ 
'  for  they  are' unsigned. 

Lastly, 

♦    («)  8  Beav.  299.  and  2  PA*/-  (c)  See  In  re  Rice,  2  Keen^ 

lips,  69.  "^  181. ;  Jfl  re  Murray,  1  Uustell^ 

{h)lExch.Rep.U.  519.. 
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1861.  Lastly,  the  pending  dupntes  between  the  parties  is  a 

speoial  ciicumstance ;  In  re  Bagshanoe  (a). 

Mr.  JL  Pabner  and  Mr.  IFel/ard,  eantri.  There  has 
been  a  snffident  delivery  of  the  Ull  more  than  twdve 
months;  for  it  has  been  decided  In  re  Rnder,  that 
**  such  bill "  does  not  mean  a  ngned  bill,  bnt  any  bill 
delivered  by  the  solicitor.  It  was  also  decided  by  Lord 
Lanffdale,  in  the  present  case,  on  the  former  occasion, 
that  there  had  been  a  sufficient  delivery ;  that  fact  was 
the  fonndation  of  his  decision*  Besides  this,  the  point 
has  been  put  beyond  dispute  by  the  Petitioners  them- 
selves adopting  it  and  treating  it  as  a  taxable  bill ;  they 
cannot  now  recede  and  assert  the  contrary. 

Secondly.  That  being  so,  the  bill  is  not  to  be  taxed 
**  except  under  special  circumstances,  to  be  proved  to 
the  satisfiMstion  of  the  Court ;  **  In  re  Harper  (&)•  Now 
the  only  "  special  circumstances"  relied  on  are  the  al- 
leged overcharges ;  the  first,  as  to  the  irregular  filing 
of  the  bill  was  the  act  of  Mr.  Taulmin  himself,  who 
was  the  agent  of  the  Plainti£  The  case  must  there- 
fore  be  taken  as  if  the  client  herself  had,  with  the  know^ 
ledge  possessed  by  Mr.  Toulmin,  a  solicitor,  done  the 
act  herself.  Next  as  to  the  short-hand  notes,  they 
were  taken  on  the  recommendation  of  Mr.  Tmdmm 
himself,  and  the  client  cannot,  as  against  her  solicitor, 
complain  of  the  personal  defiuilt  of  her  other  authorised 
agent. 

As  to  the  short-hand  notes,  Smith  v.  The  Earl  ef 
Effingham  (c)  was  cited. 


Mr* 


(a)  2De  G.  4r  S.  205.  (c)  10 Beawm,  37a 

(b)  10  Beaoan,  28^. 
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Mr«  FreeUnffy  in  reply,  Mr.  ToulmUf  on  dispoeing  1851* 
of  his  business  to  Mr.  Gedye,  agreed  to  assist  him  therein^ 
and  Mr.  Cfedye,  who  was  to  have  the  profits  of  ihe 
professional  business,  is  responsible  for  the  acts  of  Mr.' 
Tauhnin,  who,  qvoad  hoc,  was  his  agent.  The  solictor 
cannot  avail  himself  of  the  statute,  not  having  brought 
himself  within  its  provisions. 

The  Master  of  the  Bolls  reserved  his  judgment 


The  Masteb  of  the  Bolls.  April  93. 

This  is  an  application  for  the  taxation  of  five  bills  of 
costs  for  business  transacted  for  the  Pkintifis  in  a  suit 
of  Toulmin  v.  Copland,  and  which  were  delivered  to 
Mr.  Toulmin  before  August  1849. 

Mr.  Toulmin  was  not  a  Plaintiff,  or  the  client  of  Mr. 
Gedycy  and,  therefore,  unless  Mr.  Toulmin  was  the 
agent  for  one  of  the  Plaintiffs  to  accept  the  deliverj 
of  the  bills,  an  order  for  taxation  would  have  been  a 
matter  of  course.  Accordingly,  in  November  18S0,  an 
order  was  obtained  as  of  course,  but  an  application  was 
made  to  discharge  this  order  before  Lord  Langdale, 
which  was  successful.  The  order  was  discharged  on  the 
29th  oi  January  1851,  on  the  ground  that  at  the  time 
of  the  delivery  of  the  bills  Mr.  Toulmin  was  the  agent 
of  Mrs.  Toulmin,  the  substantial  Plaintiff,  for  the  recep^ 
tion  of  the  bills  of  costs.  I  must  throughout  this  case 
treat  the  delivery  of  the  five  bills  before  August  1849  as 
a  good  delivery  to  the  Plaintifib.  (a) 

On  die  20ih  of  February  1851,  this  petition  was 
presented  for  the  taxation  of  the  five  biUs  of  costs,  and 

.    the 
(a)  See  In  re  Bush,  8  Beavan,  66. 
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1851.  ^^  groundB  on  which  the  application  is  made  are  two. 
First,  that  as  the  bills  are  unsigned,  the  clients  are 
entitled  to  taxation^  although  they  should  not  make 
out  such  special  drcumstanoes  as  would  be  requisite  in 
the  case  of  a  bill  signed  under  the  statute.  Secondly* 
That  treatmg  the  bill  as  one  to  which  the  proyi^ons  of 
the  statute  apply,  the  Petitioners  have  proved  such 
special  circumstances  as  entitle  them  to  have  the  bills 
taxed. 

In  support  of  the  first  ground  it  is  urged,  that  both 
reason  and  equity,  and  the  decided  cases,  settle,  that  a 
solicitor  who  delivers  an  unsigned  bill  shall  not  take 
advantage  of  this  defect:  —that  he  cannot  deliver  an 
unsigned  bill  and  take  the  chance  of  its  payment,  and 
if  the  client  require  it  to  be  taxed,  then  say,  *'  the  bill 
is  a  nullity,  and  I  will  now  deliver  my  real  bill  of  costs." 
The  case  of  In  re  Pender  is  cited  for  an  authority  for 
this  proposition.  I  concur  in  tliis ;  but  it  still  re- 
mains to  be  seen,  whether  this  will]entitle  the  Petitioners 
to  the  order  for  taxation  asked  for.  I  think  that  it 
will  not.  The  client  who  receives  an  unsigned  bill 
may,  if  he  pleases,  treat  it  as  a  nullity :  the  attorney  can 
bring  no  action  upon  it,  and  he  may  wholly  disregard 
its  existence.  But,  on  the  other  hand,  he  may,  if  he 
pleases,  treat  it  as  a  bill  delivered  under  the  statute :  — 
he  may,  in  fact,  waive  the  signature  of  the  attorney  to 
the  bill,  and  treat  it  as  if  the  proper  formalities  had 
been  complied  with ;  it  is  his  privilege  to  do  so,  and 
the  solicitor,  by^  delivering  an  unsigned  bill,  enables 
his  client  to  exercise  his  option  on  this  subject.  But  I 
apprehend  that  it  is  not  in  the  power  of  the  client  to 
treat  it  as  both, —  t.  e.  to  treat  it  first  as  a  duly  signed 
bill,  and,  if  that  fails  his  purpose,  then  to  treat  it  as  a 
nullity. 

In 
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In  this  case,  the  solicitor  could  not  have  sustdned  1851.  , 
on  action  to  recover  the  amount ;  and  if  the  Petitioners 
intended  to  treat  the  bill  as  a  nullity,  they  should  have 
taken  no  step  whatever  in  relation  to  it*  They  should 
not  have  applied  for  the  common  order  for  its  taxation, 
and,  when  it  was  discharged,  they  should  not  have  ap-» 
plied  for  the  special  order  for  its  taxation,  which  is  now 
asked  for.  This  conduct  is  inconsistent  with  the  treat- 
ing the  bill  as  a  nullity. 

Then  it  is  said,  that  this  course  became  necessary, 
because  the  suit  could  not  be  proceeded  with  without 
the  papers,  and  that  the  application  was  necessary  for 
the  purpose  of  obtaining  them :  but  this  is  I  apprehend 
erroneous.  A  client  who  has  discharged  his  solicitor, 
who  has  a  lien  on  the  papers  required  for  the  purpose 
of  a  still  pending  suit,  may  apply,  wholly  independently 
of  the  statute,  that  the  solicitor  may  deliver  his  bill  of 
costs,  and  may,  upon  payment  into  Court  of  what  shall 
be  sufficient  to  cover  the  amount  chumed,  and  the  costs 
of  taxation,  obtain  possesion  of  all  the  papers  covered 
by  the  solicitor's  lien  (a).  Assuming  that  the  Petitio  ners 
could  have  treated  the  five  unsigned  bills  as  nothing, 
about  which  I  express  no  opinion,  the  course  they 
should  have  taken  to  obtain  the  delivery  of  the  papers, 
if  required  for  the  prosecution  of  the  suit,  appears  to 
me  to  be  dear.  I  am  of  opinion,  therefore,  that  the 
circumstance  of  the  five  bills  having  been  delivered  un- 
signed cannot,  in  this  case  and  for  the  purpose  of  this 
petition,  avail  the  Petitioners*  I  think  that  they  have, 
as  they  were  entitled  to  do,  waived  that  formality,  by 

the 

(a)  See  Balch  v.  Symei,  Turn,  lay,  1  Beavan,  560. ;  Richards  v. 
4>  R.  87. ;  Lord  v.  WormUigh-  Plately  Cr.  ^  Ph.  79. ;  Blunden 
ton,  Jacob,  580.;   Milli  v.  Fm-      y.Detari,  2  Dr.  i  War.AQ5. 
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1851.  the  coarse  they  have  pnrsaed;  and  I  think  fbrther, 
that  if  they  had  not  00  waived  that  fonnality,  it  would 
not  enable  them  to  aak  for  the  taxation  of  the  bilk ;  bat 
that  if  I  thought  the  want  of  the  signature  &tal,  I 
could  make  no  order  for  the  taxation  of  what  was  in 
truth  nothing. 

It  has  here  been  urged  upon  me  by  Hii.  TreeUug^ 
that,  though  I  am  not  to  treat  the  want  of  ognature  as 
making  the  bills  a  nullity,  I  am  to  treat  it  as  a  '^spedal 
circumstance,''  entitling  his  clients  to  an  order  for  tax- 
ation under  the  statute.  But  I  cannot  follow  this  argu- 
ment. The  statute  treats  of  the  taxation  of  signed 
bills ;  the  client  may,  by  waiver  of  the  formality,  put 
an  unsigned  bill  in  the  position  of  a  signed  one ;  but  in 
that  case  the  '* special  circumstances"  must  be  something 
wholly  independent  of  the  formalities  with  which  the 
bills  are  delivered,  and  which  have  been  waived  by  the 
client.  I  think,  therefore,  that  I  am  compelled  to  re- 
gard this  case  in  the  same  manner  as  if  application 
was  made  to  tax  a  bill  of  costs  delivered  accompanied 
with  all  the  regular  formalities. 

In  this  view  of  the  case,  I  am  to  consider  the  second 
branch  of  the  aigument,  and  to  regard  what  are  the 
^  special  circumstances  "  proved,  and  how  far  they 
entitle  the  Petitioners  to  the  order  which  they  ask  for. 

The  ^^  special  circumstances  "  relied  upon  are  over- 
charges in  the  bills,  and  two  items  are  especially  re- 
ferred to  as  constituting  the  right  to  taxation;  Ist.  362. 
for  the  consequence  of  filing  an  amended  supplemental 
bill,  as  if  it  had  been  an  original  bill,  and  which  was 
ordered  to  be  taken  off  the  file.  The  facts  relating  to 
this  matter  are  clearly  detailed  in  the  affidavits,  with- 
out any  contradiction.      Mr.  Toulmin  delivered  the  bill 

to 
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to  Loti,  Gedye^s  clerk,  to  file,  withont  saying  that  it  was  1851. 
an  amended  JbSSL  He  assumed  and  believed,  I  make  no 
doubt,  that  Lott  knew  that  the  biU  was  an  amended 
biU;  but  this  was  not  so^  and  this  circumstance  gave 
rise  to  proceedings  which  cost  SQL,  and  which  the 
Petitioners  say  Mr.  Cfedye  is  not  entitled  to  charge.  I 
must,  at  this  time,  consider,  that  Mr.  Toubnin  was  the 
agent  of  Mrs.  Touimm  the  Plauiti£  Lord  Langdak 
decided  that  he  was  so  before  Augmt  1849,  without 
stating  any  exact  date.  Before  1844,  he  had  been  the 
solicitor  of  Mrs.  Totdndn  ;  he  still  continued  to  manage 
her  business ;  and  I  think  that  it  must  be  inferred,  that 
he  was  not  less  the  agent  of  Mrs.  Tmdmin  for  manag- 
ing all  the  business  relative  to  this  suit  in  1844,  than 
he  was  her  agent  to  accept  the  bill  in  1849.  I  must, 
therefore,  treat  Mr.  Toubnin  as  the  client.  It  was 
urged  by  Mr.  Freelingy  that  if  a  client  directs  his  attor^ 
ney  to  take  an  unwise  course,  and  the  attorney  does 
eo,  and  thereby  occasions  costs  improperly,  he  would 
be  liable  to  his  client  in  an  action  for  n^ligence  or 
ignorance.  This  may  be  true,  because  the  client  being 
ignorant  of  the  effect  of  legal  proceedings,  it  is  the  duly 
of  the  solicitor  distinctly  to  point  out  the  consequences 
of  the  step  so  directed  to  be  taken.  But  the  case  is 
very  different,  where  the  client  is  himself  a  solicitor,  and 
is,  in  truth,  conducting  the  business  himself,  in  the 
name  of  his  agent,  or  of  one  to  whom  he  has  sold  the 
business.  It  was  an  unfortunate  slip,  and  there  was 
some  error  probably  on  both  sides,  that  is,  both  on  the 
part  of  Mr.  Tovlmin  and  of  Mr.  Lott,  but  there  is  not 
Bn£Sdent  to  entitle  a  client  to  obtain  the  taxation. 

The  item  respecting  the  short-hand  writer's  notes, 
stands  thus: — in  Mr.  £Wry's  first  affidavit,  it  is 
classed  generally  with  the  items  considered  to  be  over- 
charges.   Mr.  Latti  in  his  affidavit  in  answer,  states,  that 

the 
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185L 
^■^^/^ 

In  re 
Obdtb. 


the  notes  were  made  at  the  suggestion  of  Mr.  Tamlminf 
and  Mr.  Toulmin  in  reply  does  not  deny  it. 

Ithink  that  neither  the  one  item  nor  the  other  entitles 
the  PetitionerB  to  refer  these  bills  to  taxation.  Coming 
to  this  result,  it  has  not  been  necessary  for  me  to  con- 
sider^  whether  any  overchaiges  abne,  not  accompanied 
with  fraud,  would  have  enabled  the  Petitioners  to  require 
to  hare  the  five  biUs  referred  to  taxation.  It  w  sufficient 
to  say,  that  the  items  are  not  such,  as,  in  the  circum* 
stances  of  this  case,  entitie  the  Petitioners  to  the  order 
they  ask ;  and  I  am  therefore  compelled  to  dismiss  the 
petition,  and,  in  doing  so,  to  make  the  Petitioners  pay 
the  costs. 


May  10. 


The  NEWRY  &c  RaUway  Company  r,  MOSS. 


IN  1847,  the  Defendants  Messrs.  Moss  &  Co., 
Bankers,  made  an  advance  of  16,627/.  to  a  Mr. 
Cameron,  a  sharebroker,  on  the  security  of  a  consider- 
able number  of  shares  in  the  Newry  &c.  Railway  Com- 

sunding  m  his  pany.     The  shares  were  transferred  into  the  name  of 
name  to  pay  . 

Sudlowy  the  cashier  of  the  bankers,  for  securing  the 

money  advanced,  and  subject  thereto  for  Cameron. 


A  bill  by  a 
Railway 
Company,  to 
compel  a 
mortgagee  of 
sharen  not 


the  calls,  can- 
not be  sus- 
tained. 
A.  advanced 

onJhel^cJ'         ^^  November  1847  Sudlow  died,    and  there  being 

rity  of  railway  arrears  of  calls  due,  the  Company  proceeded  at  law 

were  trans-       against  his  executor,  who  pleaded  pleni  administravit 

ferred  into  the  Sudlow ^  in  fact,  left  no  assets  available  for  payment  of 

name  of  C,  to  *^  -^ 

secure  A.,  and  the  calls  in  arrears. 

subject  there-  TU^ 

to  for  B.    c.  The 

died  insolvent. 

Held,  that  A.  was  not  liable,  at  the  suit  of  the  Company,  for  the  arrears  of  calls  od 

the  shares. 
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liie   Railway  Company^  thereupon,   filed  this  bill       185L 
against  Messrs.  Mois^  insisting  that  Sudlow  was  a  mere  Jj^^^^^ 
trustee  for  them :  —  that  in  equity  they  were  the  real  &c.  Railway 
owners  of  the  shares,  and,  as  such,  liable  to  pay  the     Company 
calls.    The  bill  prayed  a  declaration,  that  Stullow,  at  hia        ^loss. 
death,  held  the  shares  for  the  benefit  of  the  Defendants, 
and  that  the  Defendants  were  the  real  and  beneficial 
owners  thereof,  and,  as  such,  liable  for  the  calls  in  ar- 
rear  on  the  510  shares.     It  prayed  for  an  account 
and  a  decree  against  Messrs.  Moss  for  payment. 

The  Defendants  alleged,  that  Sudlow  held  the  shares 
for  the  benefit  of  Cameron,  who  was  the  beneficial  owner 
thereof,  and  entitled  to  redeem  them.  Some  evidence 
was  entered  into,  on  the  part  of  the  Plaintifis,  tend- 
ing to  shew,  that  the  Defendants  had  treated  with 
the  Company  as  the  owners  of  the  shares,  and  that 
the  Company  had  notice  that  Sudlow  had  no  beneficial 
interest  therein. 

The  cause  now  came  on  for  hearing. 

Mr.  Roupell  and  Mr.  James  Anderson,  for  the  Plain- 
tiffs. The  Defendants  are  the  real  and  substantial 
gwners  of  the  shares :  they  are,  in  equity,  entitled  to 
the  full  benefit  of  this  property,  and,  consequently,  must 
be  held  liable  to  the  obligations  attaching  to  it.  Even  a 
Court  of  law  recognises  such  a  liability  by  way  of  de- 
fence, as  in  Goddard  v.  Hodges  (a),  where  it  was  deter- 
mined, that  the  Plaintiff,  who  held  shares  in  a  Company 
in  the  name  of  A.  B.,  could  not  maintain  an  action 
against  a  shareholder  for  money  laid  out  for  the  Com- 
pany ;  for  he  was  the  real,  though  A.  B.  was  the  osten- 
sible owner.     The  PlointiflPs  have  no  remedy  at  law,  • 

because, 

(a)  1  O.  4-  ^^e.  33. 
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1851.       because,  by  the  8th  section  of  the  8  Viet.  c.  16.,  it  is 
Jlj^^Jf^"^^     enacted,  that  every  person  who  is  entitled  to  a  share, 
Ac.  Railway',  ''  and  whose  name  shall  have  been  entered  on  the  re- 
Company     gj3^gy  ^f  shareholders,  shaU  be  deemed  a  shareholder." 
Moss*        Here  there  has  been  no  such  entry,  and  the  remedy  is 
therefore  in  equity. 

Secondly,  they  argued,  that  in  the  correspondence 
between  the  Company  and  the  Defendants,  the  latter 
acted  as  the  owners,  and  that  the  Company  had  dealt 
with  and  treated  them  as  sucL 

The  Masteb  of  the  Rolls  referred  to  Pheni  v. 
Gillania). 

Ur.  Lloyd  and  Itr.Eddis,  cantrh.  Hie  Plaintiff' 
proportion  is,  that  Moss  &  Co.  are  the  real,  true  and 
beneficial  owners  of  the  shares.  Such  is  not  the  &ct : 
they  are  mere  mortgagees  or  pawnees;  and  it  has  been 
clearly  determined,  that  the  pawnor  in  such  a  case 
retains  the  l^al  ownership  (i). 

There  is  no  authority  or  principle  to  support  the 
equitable  right  insisted  on  by  the  Plaintifil  The  act  re- 
ferred to  determines,  that  to  constitute  a  person  a  share- 
holder, his  name  must  be  entered  in  the  share  register. 
The  Company  by  the  20th  section  (c)  are  not  bound 
**  to  see  to  the  execution  of  any  trust,  whether  express, 
implied  or  constructive."  If,  then,  they  are  relieved 
from  the  responsibilities  of  trusts,  what  right  have  they 
to  take  advantage  of  one  created  independentiy  of  them, 
between  other  parties?    Equities,  it  is  true,  may  arise 

as 
} 

j        (a)  6  Hare,  1.  (r)  8  Firf.  r.  16. 

lb)  See  Franklin  v.   yeale, 
ISMee.^W.iSU 
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as  between  trustee  and  cestui  que  trust  of  railway  shares,        1851. 

which  this  Court  will  enforce ;  but  the  act  precludes  rjlr^tr'^^^ 

it  as  between  either  of  them  and  the  Company.  &c.  Railway' 

Company 

V, 

The  liability  is  purely  legal,  which  the  Court  may  Moss, 
follow,  but  cannot  go  beyond  it.  The  Company,  by 
registering  the  shares  In  the  name  of  Sudlaw,  have 
accepted  his  responsibility :  they  cannot,  after  pursuing 
their  remedies  against  his  estate,  vary  their  demand, 
and  treat  others  as  responsible :  —  they  cannot  have 
a  double  right ;  first,  against  the  party  on  the  register, 
and  secondly,  against  all  persons  having  an  equitable 
interest.  If  they  could,  Cameron,  and  not  the  Defend- 
ants, would  be  the  proper  party  against  whom  to 
proceed. 

Agiun,  there  is  no  privity  between  the  Company 
and  the  Defendants;  for  how  can  an  independent  deal- 
ing between  Cameron  and  the  Defendants  ^ve  to  the 
Company,  who  are  strangers  to  the  contract,  any  new 
equity? 

But  the  case  presents  this  further  difficulty:  —  If 
Messrs.  Moss  are  subject  to  the  liability,  surely  they  must 
have  all  the  right  of  shareholders ;  such  as  the  right  of 
voting  at  general  meetings,  &c  &c.  The  point  seems 
determined  by  FenwicVs  Case  (a),  where  a  father  pur- 
chased shares  in  the  name  of  his  brother,  but  for 
the  benefit  of  his  own  children,  and  he  retained  an  in- 
terest in  them  till  they  attained  twenty-one:  it  was 
held,  that  the  father  was  not  a  contributory.  The 
case  of  Goddard  v.  Hodges  does  not  apply« 

Lastly 
(fl)  IDeG.^  S.  557. 

F  2 
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1 8t^  1 .  Lastly :  the  case  is  very  mnch  like  that  of  the  eqnit-* 

Jj"^^^     able  mortgagee  of  leaseholds*    It  is  now  clearly  settled, 
^t .  Unilway*   notwithstanding  Lucas  v.  Commerford(a)  and  Flight  v. 
t'oinpany      Bentley(b),  that  an  equitable  mortgagee  of  leaseholds 
Moss.        is  not  liable  on  the  covenants,  Moores  y.   Choat  (c) ; 
and  that,  notwithstanding  he  may  have  taken   pos- 
session and  paid  rent.      In  Moore  v.   Greff(d),  Lord 
Cottenham  says,  ^*  I  cannot  understand  what  right  the 
lessor  has  to  call  upon  a  Court  of  Equity  to  put  the 
mere  depository  of  the  lease,  who  has  no  privity  with 
him  by  contract  or  otherwise,  in   a  totally  different 
situation  from  that  in  which  he  intended  to  place  him- 
self by  his  contract  with  a  third  party/' 

Mr.  RoupelU  in  reply.  The  20th  section  relieves 
Companies  from  seeing  to  the  execution  of  a  trust, 
but  does  not  deprive  them  of  the  benefit  of  a  trust ; 
and  the  25th  section  enables  them  to  enforce  calls 
'*  in  any  Court  of  law  or  equity."  It  is  said,  that 
there  is  no  authority  for  such  an  equity ;  that  may  be, 
for  it  rests  on  the  inherent  jurisdiction  of  a  Court  of 
Equity.  Relief  cannot  be  had  at  law,  and,  unless  the 
Court  interferes,  the  Company  will  be  remediless.  The 
transaction  has  proceeded  on  the  recognition,  by  the 
Company,  of  the  trust,  and  the  Defendants  are  estop* 
ped  from  asserting  the  contrary.  FemdcKs  Case  does 
not  apply,  for  there  the  father,  at  the  time  of  the  trans- 
fer, reserved  no  beneficial  interest  for  himself.  The 
legal  ownership  was  in  the  uncle,  and  the  beneficial 
interest  in  the  children* 

^f^  9  The  Hastes  of  the  Rolls. 

I  think  this  bill  cannot  be  supported. 

It 

(a)  3  B,  C,  C.  166.  (c)  8  Simont,  608. 

(6)  7  Simons,  149.  (rf)  2  PhUlifi,  717 
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It  is  incumbent  on  the  Plaintiffs  to  prove,  first,  that       185L 
the  Court  has  jurisdiction  to  make  a  mere  equitable   Jjj^J*'^^"'^ 
owner  of  shares  in  a  railway  company  liable  for  the   &c.  Railway' 
payment  of  the  caUs,  although  he  be  not  regbtered  as      Company 
the  owner ;  and,  secondly,  that  these  Defendants  stand        Moss, 
in  that  position.    I  think  the  Plaintifis  have  fuled  in 
the  first  of  the  two  points,  which  it  is  necessary  for 
them  to  establish. 

The  Legislature  has,  by  the  Companies  Clauses 
Consolidation  Act,  taken  great  pains  to  prevent  any 
but  legal  relations  arising  between  the  Company  and 
their  shareholders ;  and  assuming  that  parties  may,  by 
express  contract,  get  rid  of  the  effect  of  the  Act  of 
Parliament,  yet,  in  the  absence  of  any  such  express 
contract,  I  am  of  opinion  that  the  various  clauses  of 
the  Companies  Clauses  Consolidation  Act  provide,  that 
none  but  legal  relations  shall  exist.  It  specifies  that 
the  person  whose  name  appears  upon  the  register  of 
the  Company  shall  be  the  owner  of  the  shares  standing 
in  his  name,  and  this,  in  substance,  excludes  every 
other  person  from  being  treated  as  the  owner  of  those 
shares.  It  also  provides  for  the  liability  of  the  Com- 
pany to  the  various  persons  who  appear  upon  their 
share  list ;  but  expressly  excludes  any  liability  on  the 
part  of  the  Railway  Company  to  equitable  owners 
of  shares.  I  think,  on  the  other  hana,  that  it  ^ves 
no  right  to  the  Company  to  compel  an  equitable  owner 
of  shares  to  pay  the  calls,  for  which  the  person  whose 
name  appears  on  the  register  alone  is  liable. 

It  is  said,  that  this  Court  will  enforce  the  relation 
between  trustee  and  cestui  que  trust  Of  that  I  have 
no  doubt ;  but  trusts  are  only  enforced  in  this  Court 
At  the  instance  of  the  parties  to  the  trust, —  that  is, 
either  of  a  trustee  who  comes  to  have  the  property 

F  3  administered. 


70 


CASES  IN  CHANCERY. 


1851. 


The  Newrt, 

&c.  Railway 

Company 

t\ 

Moss. 


admiiuBtered,  or  of  the  cestui  que  trusty  to  ^iforoe 
the  benefit  of  it.  If  any  trust  existed  in  this  case, 
'Mi.  Sudlaw  was  the  trustee,  and  Moss  &  Co.  were 
the  cestuis  que  trust;  and  I  have  no  doubt,  that  if 
Mr.  Sudlaw  had  been  living  and  solvent,  and  had  pud 
up  the  calls  to  the  Company,  he  would  have  a  right,  in 
this  Court,  to  compel  Moss  &  Ca  to  reimburse  him 
the  calls  which  he  had  paid.  Neither  do  I  doubt,  that 
if  Sudlow  had  claimed  the  shares  for  his  own  benefit. 
Moss  &  Co.  (assuming  them  to  be  the  equitable  owners 
of  the  shares)  might  have  enforced  the  beneficial  use  of 
the  shares  against  Sudlowy  although  they  could  not,  as 
against  the  Company,  either  have  voted  or  have  en- 
forced the  payment  of  the  dividends.  But  what  re* 
lation  of  trustee  and  cestui  que  trust  is  there  between 
the  Hallway  Company  and  Moss  &  Co.  ?  I  am  unable 
to  see  any. 


It  is  true,  that  independent  of  the  relation  of  trustee 
and  cestui  que  trust,  there  might  be  an  express  contract 
between  the  parties.  Thus,  for  instance,  if  the  Rail- 
way Company  could,  consistently  with  the  powers  of  the 
act,  contract  in  the  same  manner  as  any  ordinary  part- 
nership, and  if  they  had  agreed  that  Moss  &  Co.  should 
be  the  only  persons  liable  for  the  shares  standing  in 
Sudlow^s  name,  and  if  Moss  &  Ca  had  covenanted  with 
them,  that  they  would  be  liable,  then,  out  of  that  ex- 
press contract,  a  new  relation  would  have  arisen,  totally 
distinct  from  anything  under  the  Companies  Clauses 
Consolidation  Act,  or  under  the  laws  applicable  as 
between  joint  stock  companies  and  their  shareholders. 
But  no  such  contract  exists  in  this  case ;  on  the  con- 
trary, this  case  is  simply  stated  as  the  ordinary  case 
of  a  banker,  who  has  an  equitable  claim  on  certain 
shares  standing  in  the  name  of  another  person,  having 
a  beneficial  interest  in  them. 

Then 
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Then  It  is  argued,  that  if  there  is  no  remedy  in        1851. 
equity,  there  is  no  remedy  at  all.     That  appears  to  me   J^t^**^^ 
to  be  true,  but  the  absence  of  remedy  at  law  is  not,  by    &c.  Railway' 
itself,  a  reason  for  giving  relief  in  equity.     I  think      Company 
there  is  no  remedy  at  all;  this  is  the  ordinary  case  of        Moss, 
a  person  taking  shares  in  a  company,  and  whose  name 
is  registered  as  ia  shareholder,  but  who  has  become 
unable  to  pay  the  calls.    In  that  case,  the  Company 
can  only  enforce  the  calls  against  the  registered  owner 
of  the  shares,  and  if  he  is  unable  to  pay  them,  the 
Company  is  without  remedy. 

I  think  the  relation  of  trustee  and  cestui  que  trust  has 
not  been  established  between  the  PlaintifFs  and  De- 
fendants, and  that  no  special  contract  has  been  proved, 
exempting  them  from  the  operation  and  effect  of  the 
law,  applicable  as  between  Railway  Companies  and 
their  shareholders,  according  to  which,  those  persons 
only  who  appear  to  be  the  shareholders  on  the  register 
are  liable  to  pay  the  calls  due  to  the  Company. 

The  result  is  that  this  bill  must  be  dismissed,  with 
costs. 


F4 
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MORGAN  r.  MOBGAK. 


X 


^HE  tesUtor,  bj  his  wiU,  dated  in  April  1834, 
derised  a  copyhold  house,  in  Cwmberlamd  Row,  to 
trosteesy  *'apon  tnut  to  pay  the  rents  and  profits 
thereof  to  his  daughter  EUzabeih  for  life,  and  after- 
wards to  her  children;  and  he  devised  another  copy- 
hold and  a  leasehold  messuage  to  trustees^  npon  trust 

"to 


The  time 

whbio  which 

a  decree  or 

order  of 

Chancery 

wokj  be  raried 

on  rehearing 

haa  never 

been  dtAnedL 

The  practice 

has  been  to 

allow  a  party  to  take  hia  diance  of  success  under  a  decree  before  the  Master,  and, 

if  onsoccessful,  to  obtain  a  rehearing  of  the  decree. 

A  decree  was  allowed  to  be  reheard  12|  vears  after  it  had  been  pronounced, 

and  notwithstanding  it  had  been  acted  upon  during  that  period  by  sales,  &c 

The  rule  laid  down  m  Howe  t.  Tke  Earl  of  Darimomik,  7  Fes.  131.  (a)  is,  that 

where  property  of  a  perishable  nature  is  given  to  be  enjoyed  in  succession,  the 

object  of  the  testator  can  only  be  effected  by  comrerting  the  property  into  perma- 
nent annuities,  and  giving  each  person,  in  succession,  the  dividends  of  the  fund. 
This  rule  prevails,  unless  there  can  be  gathered  from  the  will  some  expression  of 
intention  that  the  property  is  to  be  enjoyed  m  tpecie^  and  which  it  is  incumbent  on 
those  contesting  the  application  of  the  rule  to  point  out. 

Modem  cases  allow  small  indications  of  intention  to  prevent  the  application  of 
the  rule  ;  but  the  mere  absence  of  any  direction  to  convert  is  insufficient. 

Upon  the  construction  of  a  will,  held,  that  the  tenant  for  life  of  a  readue  was  not 
entitled  to  the  perishable  property  in  apecie, 

A  testator  bequeathed  all  his  money,  securities  for  money,  money  in  the  funds, 
household  furniture,  cattle,  and  all  other  his  personal  estate  and  effects  unto  two 
trustees,  upon  trust  to  pay  his  debts  and  legacies,  and  subject  to  the  payment  of  a 
legacy,  to  stand  possessed  upon  the  trusts  after  mentioned.  He  then  devised  his 
freehold  estates  to  trustees,  upon  trust  to  permit  his  wife  to  reside  at  his  house, 
and  to  use  the  household  furniture,  plate,  linen,  and  china  therein  for  her  life,  and 
to  '*  pay  the  rents  and  profits  of  his  real  estate,"  and  "  the  interest,  dividends,  and 
proceeds  to  arise  from  his  said  money,  and  securities  for  money,  money  in  the 
funds,  and  personal  estate  thereinbefore  bequeathed  **  to  her  for  life,  and,  after  her 
decease,  to  sell  his  real  estate,  and  divide  and  pa^r  the  purchase-monies;  "and 
pay,  assign,  or  transfer  his  said  money  and  secunties  for  money,  money  in  the 
funds,  and  personal  estate  '*  unto  his  children.  The  testator  possessed  long  an- 
nuities and  leaseholds.  Held,  that  they  ought  to  be  converted  into  3  per  cenU, 
and  that  the  widow  was  merely  entitled  to  the  dividends  thereon. 

The  Master  of  the  Bolls  (following  Dhnet  v.  Scoti,  4  Rust.  195. ;  Tayior  v. 
Clark,  1  Hare,  161.;  and  Sutherland  v.  Cooke,  1  Co/Vv.  p.  503. ;  in  opposition  to 
DougUu  V.  Congreve,  1  Keen,  410.,  and  other  cases)  held,  that  a  tenant  for  life  of  a 
residue  was  entitled,  during  the  first  year,  to  the  dividends  on  so  much  3  per  cents, 
as  would  have  been  produced  by  the  conversion  of  the  property  at  the  end  of  that 
year. 
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''to  pay  the  rents  and  profits  o(  the  same''  to  his        1851. 
daughter  Sophia  for  life,  and,  after  her  death,  to  sell 
and  to  divide  the  purchase  money  amongst  her  children. 

He  then  proceeded  as  follows:— "I  give  and  be- 
queath all  my  money  and  securities  for  money,  money 
in  the  funds,  household  furniture,  cattle,  and  all  other 
my  personal  estate  and  efiects  whatsoever  and  where- 
soever, unto  the  said  Henry  G,  T.  PuJman  and  John 
Reeve,^  &c  "  upon  trust,  in  the  first  place,  to  pay 
thereout  all  my  just  debts,  funeral^  and  testamentary 
expenses,  and  the  legacies  ^ven  by  this  my  will,  and 
after  payment  thereof,  upon  trust,  during  the  life  of 
my  said  wife,  to  pay  thereout  any  sum  or  sums  of 
money,  not  exceeding  the  sum  of  500/.,  unto  such  one 
or  more  of  my  children,  as  my  said  dear  wife  shall 
appoint ;  and  in  default  of  any  such  appointment,  the 
same  sum  shall,  after  the  decease  of  my  said  wife,  be 
divided  amongst  my  children,  at  the  same  time  and  in 
such  and  the  same  manner  as  is  herein-after  directed 
respecting  my  residuary  personal  estate,  and  subject 
thereto,  upon  trust,  that  the  said  Henry  G.  T.  Pulman 
and  John  Beeve/*  &c.  "  do  and  shall  stand  possessed  of 
the  said  money  and  securities  for  money,  money  in 
the  funds,  and  personal  estate,  and  of  the  interest, 
dividends,  and  annual  proceeds  arising  therefrom,  upon 
the  trusts  and  for  the  purposes  herein-after  declared 
thereof." 

He  then  devised  his  real  estate  at  Great  StaugJUon 
or  elsewhere,  in  Great  Britain^  to  trustees,  on  trust, 
to  ''  permit  his  wife  Maria  to  reside  in  his  dwelling- 
house  in  Great  Staughton  aforesaid^  and  to  occupy 
such  of  the  lands  belonging  thereto  as  she  might  think 
proper,  during  her  life,  without  paying  any  rent  for  the 
6ame>  and  also  should  permit  and  suffer  his  said  wife 

to 
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to  use  the  household  furniture,  plate,  linen,  and  china, 
in  his  said  dwelling-house  for  and  during  her  life. 
And  upon  further  trust,  that  the  said  Henry  G.  T. 
Pulman  and  John  Reeve  *^  should  pay  the  rents  and 
profits  of  his  said  real  estate,  lastly  therein-before  de- 
vised to  them  (except  the  house  and  lands  [in  Great 
Stauffhton  aforesaid,  to  the  use  of  which  his  said  wife 
was  entitled  for  life  as  aforesaid),  and  the  interest, 
dividends,  and  proceeds  to  arise  from  his  said  money, 
and  securities  for  money,  money  in  the  funds,  and 
personal  estate,  therein-before  bequeathed  to  them  as 
aforesaid,  unto  his  wife  for  her  life,  to  be  applied  by 
her  in  the  maintenance  of  herself  and  of  such  of  his 
said  two  unmarried  daughters,  Jane  Elizabeth  and 
Mary  Ann^  as  should  choose  to  live  with  her  during 
her  life,  or  until  their  respective  marriage."  And  upon 
further  trust,  after  the  decease  of  his  wife,  as  soon  as 
conveniently  might  be,  to  sell  and  dispose  of  his  said 
real  estate,  and  '^  divide  and  pay  all  the  clear  monies 
arising  from  such  sale  or  sales  as  last  aforesaid,  and 
pay,  assign,  or  transfer  his  s^d  money  and  securities 
for  money,  money  in  the  funds,  and  personal  estate 
therein-before  bequeathed  to  his  said  trustees,  unto  and 
equally  between  and  amongst  his  children '^  [naming 
them]. 


And  he  declared,  that  ^^  in  case  both  or  either  of  his 
two  unmarried  daughters  should  be  desirous  of  living 
apart  from  his  wife,  the  trustees  should  pay  to  each  of 
them  out*of  the  rents,  profits,  and  proceeds  of  his  last- 
mentioned  real  and  personal  estate  any  annual  sum  not 
exceeding  35/." 


And  he  empowered  his  trustees,  ^'from  time  to  time, 
to  alter,  vary  and  transpose  any  of  the  stocks,  funds  or 
securities,  upon  which  any  part  of  his  personal  estate 

might 
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might  be  invBsted/'  and  appointed  his  wife  and  Henry'       1851. 

(?..  T.  Pulman  and  John  JReeve  his  executors,  tT^'^V 

Morgan 

V. 

.  The  testator  died  possessed  of  several  leaseholds,  and      Mqrgan» 
also  of  some  long  annuities.     His  will  was  proved  by 
his  widow  (now  the  wife  of  the  Defendant  Pulman\ 
IL  G.  T.  JPidman,  and  John  Reeve. 

This  bill  was  filed  in  July  1836^  and  by  the  decree 
made  by  Lord  Langdale  on  the  2Sd  of  July  1838,  the  will 
was  established  and  accounts  were  directed  to  be  taken. 
The  executors  were  ordered  to  transfer  into  Court  7ZL 
long  annuities ;  and  it  was  ordered,  that  they  should  be 
sold  and  laid  out  in  the  3  per  cents. ;  and  it  was  ordered, 
that  the  Master  should  enquire  how  much  had  accrued, 
and  become  due  from  the  long  annuities,  from  the  expi- 
ration of  one  year  from  the  death  of  the  testator,  and 
what  would  have  been  the  amount  of  interest  and  divi- 
.  dends  which  would  have  accrued  and  become  due  on  the 
bank  37.  per  cent,  annuities,  which  should  be  purchased 
with  the  produce  of  the  long  annuities,  in  case  the  same 
had  been  sold  by  the  executors  of  the  testator  and 
invested  in  bank  SL  per  cent,  annuities  at  the  expirar 
tion  of  such  year.  The  outstanding  personal  estate 
was  directed  to  be  sold 

Under  this  decree,  the  leaseholds  had  been  sold. 

The  widow  had,  for  some  time,  received  the  rents  of 
the  leaseholds,  and  she  claimed  a  right  to  retain  them  ; 
but  she  was  charged  therewith  by  the  Master  in  his 
report.  The  widow  having  in  vain  attempted,  by  various 
proceedings  in  the  cause,  to  relieve  herself  from  the 
liability  to  reftmd  the  rents,  she  and  her  second  husband 
presented  a  petition  of  rehearing,  insisting  that,  under 
the  will,  she  was  entitled  to  enjoy  the  leaseholds  and 

long 
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long  annaides  in  specie,  and  inasting  that  the  decree 
was  defective  and  erroneous,  and  praying  a  rehearing. 

Upon  the  certificate  of  Counsel,  the  causes  were,  by 
an  order  of  course,  directed  to  be  set  down  to  be  heard. 

There  was  a  cross  petition  to  take  the  petition  of 
rehearing  off  the  file. 

Air.  Llat/d  and  Mr.  Greene,  for  Pulman  and  wife,  in 
support  of  the  rehearing. 

Mr.  Walpcle,  for  Reeve. 

Mr.  Roupettsoid  Mr.  Bird,  contrh,  for  the  Plaintifis. 

Mr.  Glasse  and  Mr.  Briggs,  for  other  parties. 

Mr.  Lloyd,  in  reply. 

Three  points  were  argued ;  first,  as  to  the  right  to 
rehear  the  cause  after  the  great  lapse  of  time,  the  sale 
of  the  leaseholds,  and  acting  under  the  decree,  and  as 
to  the  form  of  correcting  the  alleged  error  in  the  decree. 
As  to  this.  Fox  y.  Mackreth{d),  Davenport  v.  Stafford  (b\ 
Gtoynne  v.  JSdwards(c)^  Brophy  v.  Holmes  {d).  Four- 
nier  v.  Paine  (e),  Booth  v.  Crestcicke  (g),  and  2  DanieWs 
Pr.  (/e),  General  Orders  9th  of  July  1725  (i)  and  27th 
Jan.  1725-26  Qt)  were  cited. 


2.  As 


(fl)  2  Cox,  158._, 

(b)  9Peaoaii»106. 

(c)  0Beavan^22. 

(d)  2  MoUojf,  p.  7. 

\e)  3Myl,^K.201.n. 


(g)  Cr.  4*  -PA.  361. 
(h)  2d  ed.  1346. 
(0  Sand.  Ord.  5\\. 
(k)  Sand.  Ord.  521. 
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2,  As  to  the  right  of  the  widow  to  enjoy  the  lease- 
holds and  long  annuities  tn  specie  instead  of  having  them 
sold  and  Invested  in  consols*  On  this^  Howe  v.  The 
Earl  of  Dartmouth  (a),  Alcock  v.  Sloper  (i),  Collins  v. 
Collins  (c),  Bethune  v.  Kennedy  (rf),  Pickering  v.  Picker^ 
inff{e),  Goodenough  v.  Tremamondo(g)f  Sunt  v.  Scott  {h), 
Neville  V.  Fortescue  (t),  Pickup  v.  Atkinson  {k),  Vaughan 
V.  Bucket),  Daniel  v.  Warren  (m).  Burton  v.  ilf£>ww^(w), 
Cotton  V.  Cotton  (o),  Johnson  v«  Johnson  (jp),  Bowden  v. 
Bowden  (q),  were  cited. 


185L 


3.  Whether  the  widow  (assuming  a  conversion  neces* 
sary)  was  entitled  to  the  actual  income  until  the  end 
of  one  year.  On  this  the  following  cases  were  cited : 
— Angerstein  v.  Martin  (r).  Dimes  v.  Scott  («),  Douglas 
V.  Congreve(t\  Taylor  v.  Clark  (u),  Sutherland  v. 
Cooke  {x)f  Caldecott  v.  Caldecott  {y),  and  see  Sparling 
V.  Parker  (z),  Wrey  v.  Smith  {aa\  Turner  v.  i^«/?- 
j>or^  (M),  and  iJop«*  <m  Legacies  [cc). 

The  Master  of  ^Ae  Bolls. 
I  will  consider  my  judgment. 


(«)  7  r«.  137.  (a). 
(6)  2  ilfy/.  4-  JT.  699. 
(c)  2  il/y.  *  if.  703. 
(rf)  lJI/y.«tCV.  114. 
(e)  2  Beavan^  31. ;  4  jy>/.  4* 
Cr.  289. 
(g)  2  J^tfimra,  512. 
ih)  1  De  G^ex  ^  Sm.  219. 
(0  16  5i]n(mf,333. 
(it)  4^arr,624. 
(/)  1  PAi%i»,  75. 
(m)  2r.4-C7otf.(CC.)290. 
(tt)  2i)r  <?nr  4-  iS'm.  383. 
(o)  14</fir.950. 


/  r 


Tlie 

(p)  2Colfyer,U\. 

(q)  17  Sim.  65. 

(r)  Turn,  4"  R.  232.   ]         ) 

It)  ^Russell,  195, 

(uJTlIare,i6l.     "    '  ' 

(jr)  1  CoUs/er,  p.  503.      ' 

(y)  ir.^C.  {C.  C.)  312. 

(x)  9  Beavan^  52^. 

(aa)  HSimonM,202. 

(bb)  1  C.  P.  Cocy.  (/.  Co/.) 
p. 152. 

(cc)  4th  ed.  p.  1322.  to  p. 
1338. 
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May  27. 


The 'Master  of  the  lEiOhLQ. 

This  is  a  petition  of  rehearing,  presented  by  the 
widow  of  the  testator  and  a  gentleman  whom  she  has 
8i4ce  married,  praying  that  these  causes  may  be  re- 
heard, and  that  the  decree,  pronounced  by  Lord  Lanff- 
dale  on  the  23rd  of  July  1838,  may  be  varied,  on  the 
ground  that,  according  to  the  true  construction  of  the 
will  of  the  testator,  his  widow  Is  entitled  to  enjoy  in 
specie,  during  her  life,  the  rents  of  certain  leasehold 
property  which  passed  by  the  testator's  will,  and  also 
the  dividends  of  certam  long  annuitiesi  forming  a  por« 
tion  of  his  property. 


The  Bespondentfl  contend, 

1st.  That  the  circumstances  of  this  case  are  such,  that 
the  Petitioners  are  not  at  liberty  now  to  reheat  their 
cause,  and 

2dly.  That  if  reheard,  the  deCree  pronounced  in  1838 
ought  not  to  be  varied.  . 

The  first  pomt  I  have  to  consider  is,  whether  the 
conduct  of  the  Petitioners  is  such,  as  to  entitle  them  to 
this  rehearing. 


It  is  urged  by  the  Defendants,  that  this  decree  was 
pronounced  above  twelve  years  and  a  half  ago :  — that 
the  point  now  relied  upon  was  distinctly  ndsed  and 
decided  at  the  hearing :  — >  that  various  proceedings  have 
taken  place,  on  the  footing  of  this  being  a  valid  and 
binding  decree,  and  that  the  parties  cannot  now  be 
restored  to  their  former  position,  however  erroneous  the 
decree  might  be,  without  great  expense  to  them ;  and 
that  such  serious  laches  oh  the  part  of  the  Petitioners 

are 
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are  sufficient,  according  to  the  usual  practice  of  this        1851. 

Court,  to  induce  the  Court  to  refuse  them  permission     ^^TT^^^"^^^ 

f .  1     1       1  -i  Morgan 

again  to  agitate  a  question,  which  they  have  treated  as 

concluded  for  upwards  of  twelve  years. 

Upon  consulting  the  Begistrar^s  Book,  it  appears^ 
that,  so  far  at  least  as  the  long  annuities  are  in  dispute, 
the  question  was  raised  and  determined  by  Lord  Lang^ 
dale  at  the  hearing.  Nothing  however  from  this  entry 
appears  to  have  been  decided  as  to  the  leaseholds ;  but 
the  principles  involved  in  both  are  the  same,  and  it  may 
reasonably  be  assumed,  that  the  question  of  the  long 
annuities  having  been  decided  against  the  Petitioners, 
the  question  of  the  leaseholds  was  supposed  to  be  in- 
volved in  and  governed  by  it. 

Various  authoriti^  have  been  cited  in  support  of  this 
objection,  but  rather  to  shew  the  principle,  than  being 
directly  applicable  to  this  case. 

The  cases  oiFoxv.  Mackreth  (a),  Mousleyv.  Carr(b), 
Attorney-General  v.  Ward  (c),  Byfield  v.  Provis  (rf),  and 
several  others,  only  establish,  that  the  Lord  Chancellor 
will  not,  unless  under  very  peculiar  circumstances,  hear 
again  an  appeal  from  one  of  the  inferior  courts,  which 
has  already  been  heard  before  him. 

The  General  Order  of  the  5th  June  1725  (e),  which 
limits  the  time  for  rehearing  a  decree  to  one  month, 
was  also  relied  on  in  support  of  this  objection ;  but  in 
Wood  V.  Griffith  (^),  Lord  Eldon  said,  that  the  Court 
had  been  so  long  in  the  habit  of  permitting  appeals 

beyond 

(a)  2  Cox,  158.  (e)  Beames^  Ordert,  p.  534., 

(b)  3  MyL  ^  K.  205.  and  Sanderi  Orders^  p.  506. 
(0  1  iW^/.  *  Cr.  449.  (g)  \9  Vet,  650. 
(d)  3  Myl.  4-  Cr>  437. 
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beyond  the  time  limited  bj  that  Order,  that  be  should 
not  be  justified  in  ordering  the  petition  to  be  taken  off 
the  file  on  that  ground. 

The  practice  has  certdnly  been,  to  allow  a  party  to 
take  his  chance  of  succeeding  before  the  Master  under 
the  decree  as  originally  pronounced,  and,  if  he  failed 
there,  of  obtaining  an  alteration  of  the  original  decree^ 
on  a  petition  of  rehearing. 

This  may  be  a  very  objectionable  practice ;  but  I  have 
no  power  here  to  alter  it,  if  I  find  it  sanctioned  by 
authority.  Lord  Cottenham,  in  Butlin  v.  Masters  (a), 
expressly  stated  this  to  be  the  practice,  and,  by  reason 
of  it,  allowed  a  decree  directing  an  issue  to  be  reheard, 
although  the  verdict  had  been  found  in  that  issue  for 
the  Plaintiff;  and  although,  in  such  circumstances, 
Lord  JEldon  had,  in  a  previous  case  of  De  Tastet  v. 
jBorrfewat?e  (J),  stated,  that,  after  verdict,  no  party  could 
rehear  a  decree  directing  an  issue. 

The  time  within  which  a  decree  or  order  of  this  Court 
may  be  varied  on  rehearing  has  never  been  defined ;  and 
although  I  fully  concur  with  Lord  LangdaU  in  Gtoynne 
V.  Edwards  (c),  where  he  states,  that  this  is  a  matter  over 
which  this  Court  never  parts  with  its  jurisdiction,  yet 
neither  the  time  nor  the  circumstances  of  this  case 
would,  in  my  opinion,  justify  me  in  ordering  this  petition 
to  be  taken  off  the  file  upon  this  objection ;  and  I  con- 
sider myself,  therefore,  bound  both  by  practice  and 
authority  to  overrule  it. 


lam 


(a)  2  PhUUps^  290 
\h)  Jacobs  616. 


(c)  9  Jieavan,  22. 
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I  am  compelled  therefore  to  consider  the  second 
question,  which  is,  whether  this  decree  is  right,  and  if 
not,  to  what  extent  it  is  erroneous. 

The  Petitioners  contend  that  it  is  erroneous,  because  it 
directs  an  account  of  the  long  annuities,  and  an  enquiry 
of  what  dividends  would  have  accrued  on  the  consols 
which  would  have  been  purchased  with  the  produce  of 
the  long  annuities ;  and  also  because  it  directs  general 
accounts  to  be  taken,  without  providing  for  the  interest 
of  the  widow  in  the  leaseholds  before  it  had  been  con- 
verted. 
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The  first  ground  on  which  they  rely  is,  that,  by  the 
true  construction  of  the  will,  the  widow  is  entitled  to 
enjoy  in  specie  the  dividends  of  the  long  annuities,  and 
the  rents  of  the  leaseholds.  This  depends  on  the  true 
construction  to  be  put  on  the  residuary  clause. 

The  scope  of  the  will  is  this :  —  The  testator  gives 
certain  legacies  to  his  children;  he  gives  specifically 
certain  copyholds  in  Cumberland  Row  to  his  daughter 
Elizabeth  for  life,  and  after  her  decease,  to  her  children: 
—  a  copyhold  messuage  at  Islington,  and  leaseholds  at 
Camden  Town  to  his  daughter  Sophia  and  her  children,  in 
like  manner,  and  he  then  gives  the  residue  thus :  —  "I 
give,"  &c  &c.   [His  Honor  stated  the  terms  of  the  gift.] 

In  this  residuary  gift  there  is  a  specific  enumeration 
of  various  matters.  There  is  a  specific  direction,  so  far 
as  regards  his  freeholds  at  Great  Staughton  and  the 
personal  chattels  there  contained ;  and  there  is  no  direc- 
tion to  sell  or  convert  any  other  part  of  hif  j  property. 

Now  the  rule  of  law  as  applicable  to  these  cases  is 

not,  I  think,  open  to  doubt,  although  the  application  of 

Vol.  XIV.  G  the 
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1851.       the  rule  to  particular  cases  may  be,  and  finequendj  is,  a 
Morgan      ™*^*^^  ^^  ^^  considerable  diflSculty. 


Morgan. 


The  rule  laid  down  in  Howe  v.  The  Earl  of  Dart- 
mouth  (a)  is,  that  where  property  of  a  perishable  nature 
is  given  to  be  enjoyed  in  succession,  the  object  of  the 
testator  can  only  be  effected  by  converting  the  property 
into  permanent  annuities,  and  giving  each  person,  in 
succession,  the  dividends  of  the  fund. 

This  rule  has  been  since  affirmed,  as  often  as  it  haa 
been  referred  to,  and  is  unquestionably  the  law.  But 
the  testator  may  take  the  case  of  any  particular  bequest 
out  of  this  rule ;  and  the  effect  of  the  latter  cases  has 
been,  to  allow  small  indications  of  intention  to  prevent 
the  application  of  the  rule.  The  question  here,  as  in 
similar  cases,  is  one  of  construction,  whether  the  testator 
has,  in  this  will,  expressed  his  intention,  that  this  rule 
shall  not  apply  to  this  particular  case. 

It  is  urged  by  the  Petitioners,  that  the  burden  of 
proof  does  not  lie  upon  them  more  than  on  the  Respond- 
ents, and  that  being  a  question  of  construction,  it  is  for 
the  Court  to  look  into  the  will  and  discover  the  testator's 
real  meaning.  In  one  sense,  this  is  certainly  true ;  but 
still,  in  my  opinion,  the  rule  of  law  is,  that,  unless  there 
can  be  gathered  from  the  will  some  expression  of  inten- 
tion that  the  property  is  to  be  enjoyed  in  specie^  the  rule 
in  Howe  v.  Tlie  Earl  of  Dartmouth  is  to  prevail.  It  is 
therefore  incumbent  on  the  persons  contesting  the  ap- 
plication of  that  rule,  and  on  the  Court  which  forbids 
that  application,  to  point  out  the  words  in  the  will 
which  exclude  it,  and  if  this  cannot  be  done,  the  rule 
must  apply.  \ 

IBie 


[ 


(a)  7  Vcs.  137.  (a).  [ 
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The  reported  decisioiui  on  the  Bubjeot  are  ufleful^  as       1661. 
they  form  a  guide  to  enable  the  Court  to  aaoertain  what      morgan 
directions  contained  in  a  will  are  properly  considered  to  v. 

Ha  A  i^^E  A  Iff 

be  an  expression  by  the  testator  of  his  intention  that  this 
rule  is  not  to  apply. 

In  no  case  that  I  have  been  able  to  find,  has  the 
mere  absence  of  any  direction  to  convert  his  property 
been  construed  to  mean,  that  it  should  be  enjoyed  in 
specie  by  the  legatees  in  succession ;  and  the  contrary 
must  have  been  decided,  though  not  expressly  so  stated 
in  Johnson  v.  Johnson  (a). 

There  are  several  cases,  in  which  the  Court  held, 
that  the  rule  was  excluded,  where  the  testator  has 
fixed  the  period  of  conversion ;  as,  for  instance,  where 
he  has  given  the  property  to  one  for  life,  and,  after 
the  death  of  that  person,  has  directed  the  property  to 
be  sold  and  divided. 

The  case  of  Chodenough  v.  Tremamondo  {b)  was 
decided  on  the  word  ''rents,''  KuSiAlcoch  v.  8loper(^c) 
turned  on  the  direction  to  convert,  being  after  the  death 
of  the  tenant  for  life;  but  this  rests  on  an  obvious  rule 
of  construction,  that  the  direction  as  to  the  time  when 
the  property  is  to  be  converted,  excludes  the  inference, 
that  it  is  to  be  converted  at  an  earlier  period. 

The  case  of  Hunt  v.  Scott  (d)  is  the  nearest  to  the 
present,  of  all  the  cases  to  which  I  have  been    re- 
ferred, or  which  I  have  been  able  myself  to  discover ; 
but  in  that  case,  besides   an  absence  of  any  direc- 
tion 

(a)  2  CoU._  441^  (c)  2  M.  ^  K.  699. 

(b)  2  Beav.  512.  (d)  1  De  Gex  *  S.  219. 

G  2 


84 


1851. 


CASES  IN  CHANCERY. 

tlon  to  convert^  as  applicable  to  the  property  to  be 
enjoyed  in  specie,  there  is  a  direction  to  convert  con- 
tained in  the  will  applicable  to  other  property,  which,  in 
my  opinion,  distinguishes  it  from  this  case,  and  from 
the  case  of  Johnson  y.  Johnson,  decided  by  the  same 
Judge. 


1 


I  think,  therefore,  that  the  absence  of  this  direction 
cannot  be  treated  as  on  expression  of  intention  on  the 
part  of  the  testator,  that  his  property  was  not  ever  to 
be  converted ;  it  would,  I  think,  be  unreasonable  if  it 
were  so  held.  By  law,  the  property  must  be  converted ; 
a  testator  may  not  unreasonably  be  supposed  to  be 
cognisant  of  that  law,  and  to  have  given  no  direction 
on  the  subject,  because  he  may  have  supposed  that  it 
would  be  mere  surplusage  so  to  do.  This  also  is  con- 
sistent with  the  opinion  expressed  by  Vice-chancellor 
Wigram  in  Cafe  v.  Bent  (a),  which  is  very  material  to 
this  part  of  the  case. 

But  still  this  is  a  circumstance  not  wholly  to  be 
rejected,  and  the  rest  of  the  will  must  be  examined,  in 
order  to  discover  the  intention  of  the  testator.  The  rest 
of  the  will  here  confirms  my  opinion,  that  the  testator 
had  not  supposed  the  whole  of  his  property  was  to 
remain  unconverted.  The  residuary  clause  runs  thus :  he 
gives  ''  all  his  money  &c.  &c.,  household  furniture  &c. 
fcc."  to  trustees,  upon  trust,  in  the  first  place,  to  pay 
thereout  all  his  just  debts,  funeral  and  testamentary  ex- 
penses, and  legacies.  Some  portion  of  his  estate  must 
have  been  sold  to  pay  the  debts  and  legacies.  Which 
portion  did  he  intend  to  apply  for  that  purpose  ?  If  a 
part  was  to  be  sold,  why  not  the  whole  ? 


In 


(a)  5  Hare,  pp.  34.  and  35. 
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^    Tn  the    subsequent  enumeration  of  the  residuary        185L 

estate,  he  omits  the  words    "household  furniture  and     TlT^'^'^'^ 

Morgan 

cattle."    It  is  to  be  inferred,  therefore,  that  as  to  those  v, 

at  least,  he  supposed  they  would  have  no  specific  ex-  Morgan. 
istence  as  part  of  his  estate,  when  it  was  to  be  divided. 
This  is,  it  .is  true,  but  a  trifling  matter,  and  little 
weight  is  to  be  attached  to  it:  it  removes,  however, 
the  force  of  the  observation,  that  the  various  parts  of 
his  residuary  estate  are  repeated  in  the  same  exact 
words ;  this  is  not  so,  as  two  of  the  enumerated  items 
most  likely  to  perish  are  not  repeated. 

Again:  the  power  to  vary  securities,  at  the  close  of  A  power  to 

the  will,  is  only  intelligible  on  the  supposition  that  the  j'g^lmportant! 

property  had  been  converted.     This  clause  is  also  im-  ««  shewing, 

portant   in  another    point  of  view.      If  the  testator  tator  did  not 

intended  his  widow  to  enjoy  the  long  annuities  in  specie,  intend  his  re- 

!<■    1       1  .       11.  1  /.  1        sidue  to  re- 

could  he   have  permitted  his  trustees  to  defeat  that  main  on  pe- 

intention,  as  undoubtedly  they  might  do,  if,  under  this  ""js^ja^lc  secu- 

clause  in  the  will,  they  turned  the  long  annuities  into 

three  per  cent,  consols,  or  invested  the  produce  on 

mortgage. 

The  directions  respecting  the  Great  Staughton  estate 
arc  also  important.  I  accede  to  the  argument,  tliat  if 
the  testator  had  intended  the  whole  property  to  be 
enjoyed  in  specie,  he  would  not  have  considered  it  neces- 
sary to  direct  that  the  household  furniture,  plate,  linen 
and  china  at  Great  Staughton  should  be  enjoyed  in 
specie  by  the  wife  during  her  life. 

It  was  urged,  that  this  observation  would  have  a 
two-fold  operation,  because,  as  lie  has  directed  the 
estate  at  Great  Staughton  to  be  sold,  it  is  to  be  in- 
ferred, that  if  he  wished  the  rest  of  the  property  to  be 
sold,  he  would  have  given  similar  directions.     But  the 

G  3  circumstance 


M 
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I«^>L 


'ihU  tike  Gnat 
At  ttBtMtai  Bad  tae  ftt, 
tlKwfll  amtaiafBimmm 
I  tfe  fam  of  dns 


mat  be 
for  tU« 


The  CBtuntttnot  tast  tfe  Fesdae  it  pwcn  to  two 
of  llie  esocoton  m  timiem,  umdmaft  to  the  tikree  < 
caton^  does  not  wcigk  wiUi  m^  m  to  the  ( 
tobegiren  totberatof  llie  wilL 

The  'genenl  scope  nd  effect  of  the  whole  will  and 
the  puMMgM  to  which  I  hiTe  refenedy  woiildy  with- 
out coDaderii^  any  particohB'  f  iptiaionis  lead  me  to 
the  eooduBOfiy  that  the  testator  cBd  not  intend  the 
propeftj  to  be  enjoyed  in  spede;  still,  this  maj  be 
Tailed  bj  the  fbroe  of  particnlar  ezpieoricms  used  hj 
the  testator,  and  aooordii^ j,  the  Counsel  for  the  Peti- 
tjonen  lefier  to  serenl  expresnons  contained  in  the 
wiD,  as  bdng  consistent  onl  j  with  their  constniction 
of  the  will ;  and  thej  support  thor  Tiew  hj  man j 
authorities. 


There  is  certainlj  a  great  Tariety  of  cases,  where 
the  Court  has  hud  bold  of  various  small  expressions, 
as  indirating  the  testator^s  intention,  that  the  |»operty 
was  to  be  enjoyed  in  spede ;  but  aD,  or  nearly  all,  of 
them  are,  I  think,  refenrable  to  a  particular  mode  of 
management  of  the  prcqperty  or  payment  out  of  it, 
which  management  or  payment  could  not  take  place 
unless  the  property  remained  uncouTerted. 

For  instance,  in  Pickerimg  v.  Piehermg{a)  and  Good" 
enough  v.  Tremamondo{i),  the  rents  are  directed  to  be 

(•)  «  Beat.  31.  and  4  If.  #  C  889.  (»)  8  Bemf.  518. 
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paid  to  the  legatee;  and  there  was  no  property  pro-        1851. 
ducing  rents,  except  leaseholds. 

In  this  will,  the  word  "rents**  is  used;  but  it  is 
confined  to  the  freeholds.  In  Cafe  y.  Bent  (a),  the 
testator  directed  a  per  centage  on  the  receipt  of  the 
rents  of  the  leaseholds  to  be  paid  to  his  son  John. 

In  Burton  v.  Mount  (ft),  a  mixed  property,  consisting 
of  freeholds  and  leaseholds,  was  given  to  trustees,  in 
trust,  out  of  the  rents,  to  pay  annuities,  with  a  power 
of  sale  given  to  them,  wluch  shewed,  that  until  sale,  the 
leaseholds  were  to  be  enjoyed  in  specie. 

1  do  not  go  through  all  the  cases,  which  are  very 
numerous ;  but  each,  when  examined,  will  be  found  to 
possess  the  character  I  have  already  referred  to. 

In  this  will,  I  look  in  vain  for  any  such  expression.  ^ 
The  word  on  which  the  Petitioners  mainly  rely,  is  the 
word  "  assign,"  which,  they  say,  is  properly  applicable 
only  to  leaseholds ;  but  this  word  might  apply  to  mort- 
gage securities,  upon  which,  under  the  general  power 
at  the  end  of  the  will,  the  testator  probably  considered 
that  he  had  authorised  his  trustees  to  advance  money ; 
and  the  words  reddendo  singula  singulisy  in  their  order, 
so  far  from  supporting,  would  exclude  the  supposition, 
that  the  word  "  assign  "  was  intended  to  apply  to  lease- 
holds remaining  unconverted.  The  passage  in  the  will 
runs  thus: — "pay""  my  money,"  "assign"  "my 
securities  for  money,"  and  "  transfer"  my  **  money  in 
the  funds  and  personal  estate." 

There 
(a)  5  Hare,  pp.  34.  and  35.  \(b)  2  De  Gex  ^  Sm.  363.  ; 

G  4 
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1851. 


There  are  other  caees^  each  as  Bethune  v.  Kennedy  {a\ 
Collins  V.  Collins  (A),  where  the  testator  has  expressly 
pointed  to  the  property,  by  name,  as  unconverted,  or  has 
described  his  property  as  remaining  in  the  manner  in 
which  it  was  situated  when  he  died.  These  cases  have 
no  reference  to  the  present,  as  this  will  contains  no  such 
expressions. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the 
testator  has  not  given  his  property  to  be  enjoyed  by  his 
wife  in  specie^  and  that  the  decree,  so  far  as  it  proceeds 
on  this  supposition,  ought  not  to  be  varied. 

But  another  part  of  the  decree  is  complained  of  on 
separate  and  distinct  grounds,  and  it  is  contended  by 
the  Petitioners,  that,  assuming  that  they  failed  in  the 
construction  they  seek  to  set  on  the  will  of  the  testator, 
the  decree  is  erroneous,  inasmuch  as  it  deprives  the 
widow  of  all  income  in  that  part  of  the  residuary 
estate  of  the  testator  which  accrued  before  the  con- 
version of  the  leaseholds;  and  I  am  of  opinion  that 
the  decree  is  erroneous  in  this  respect. 

The  Respondents  seem  to  admit,  that,  to  some  extent 
at  least,  it  is  erroneous ;  but  they  say,  that  on  further 
directions,  they  offered  to  allow  to  the  widow  all  that 
she  could  properly  have  been  entitled  to,  if  the  decree 
had  been  rightly  framed,  in  the  first  instance ;  but  to 
what  extent  the  widow  is  entitled,  is  still  a  subject 
of  discussion.  She  was  legatee  for  life  of  the  residue, 
and  during  the  period  of  one  year  after  the  death  of 
the  testator,  it  mr.y  still  be  a  matter  of  considerable 
doubt,  what  she,  as  such  legatee  for  life  of  the  residue, 
is  entitled  to  receive.      The  later  authorities  on  this 

subject 
(fl)  1  M.  cj-  C\  1 14.  (6)  2  M.  i  A\  70;J. 
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subject  concur  in  this :  —  that  the  legatee  for  life  is 
to  take  something ;  but  they  are  not,  as  it  appears  to 
me,  reconcileable  as  to  the  extent  of  the  interest  which 
the  legatee  for  life  is  to  take^  although  the  subject  has 
been  much  agitated. 


1851. 


Morgan 

V. 

Morgan. 


Sir  Anthony  Hart^  in  La  Terriere  v.  Bulmer  (a),  de- 
cided, that  the  income  of  the  testator's  property  during 
the  first  year,  so  far  as  it  was  derived  from  invest- 
ments such  as  the  Court  would  sanction,  belonged  to 
the  legatee  for  life  of  the  residue ;  but  that  so  far  as 
it  was  derived  from  property  not  so  invested,  formed  a 
part  of  the  general  residuary  estate ;  and  this  rule  was 
commended  by  Vice  Chancellor  Sir  James  Wigram  in 
Taylor  v.  Clark  (b)y  although  he  considered  himself 
bound  by  authority  not  to  follow  it.  It  does  appear 
to  me,  however,  to  be  scarcely  reconcileable  with  Gibson 
v.  Bott  (c),  and  not  at  all  with  Angerstein  v.  Martin  (d). 
In  the  former  of  these  cases,  Lord  EUon  directed,  that 
a  value  should  be  put  on  the  leasehold  estate,  and  that 
the  legatee  for  life  should  receive  four  per  cent  on  that 
value,  from  the  death  of  the  testator,  and  in  the  latter 
of  those  cases,  he  made  a  decree,  under  which  the 
legatee  for  life  took  the  income  of  Russian  stock,  part 
of  the  estate  which  was  directed  to  be  sold  and  laid 
out  in  the  purchase  of  land.  The  rule  so  laid  down 
by  Sir  A.  Hart  appears  to  me  to  be  open  to  this  objec- 
tion, that  the  income  of  the  residuary  legatee  depends 
upon  the  mere  will  of  the  executors,  who  may,  from 
negligence,  caprice,  or  enmity,  fail  to  convert  the  pro- 
perty of  the  testator,  until  one  year  after  his  death  shall 
have  elapsed,  and  thereby  deprive  the  residuary  legatee 
of  all  income  during  that  year.     The  decision  of  Sir 

A.  Hart 


(a)  2  5ml.  18. 

(b)  I  Hare,  161, 


(c)  7  Vet.  89. 

(d)  Turn.  *  B,  232, 


Morgan 
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1851.        A.  Hart  has  not  been  followed^  and  in  Dimes  t.  Scott(a), 
Lord  Lyndhurst  laid  down  the  rule  to   be,  that  the 
V.  legatee  for  life  of  the  residue  was  entitled,  during  the 

Morgan.  ^^^  ^^^  ^£  ^j^^  testator's  death,  to  the  dividends  on 
so  much  three  per  cent  stock,  as  would  have  been  pro- 
duced by  the  conversion  of  the  property  at  the  end  of 
that  year. 

There  is  some  inconvenience  in  this  rule,  which  re- 
quires a  difficult  enquiry  to  be  made,  in  every  case,  as 
to  the  value  of  the  property  at  the  end  of  one  year ; 
nor  does  it  seem,  in  principle,  at  least,  to  be  quite 
consistent  with  Lord  EldorC^  observation  in  Gibson  v. 
Bottj  that  '^  the  whole  practice  of  the  Court  is  against 
special  directions  as  to  the  value  at  the  time  of  the 
death.*'  The  only  cases  cited  appear  to  have  been 
Angerstein  v.  Martin  and  Hewitt  v.  Morris  {li).  This 
question  subsequently  came  before  Lord  Langdale^  in 
Douglas  v.  Congreve(c),  who,  after  reviewing  idl  the 
previous  authorities,  in  an  elaborate  judgment  laid  down 
as  the  rule,  that  the  legatee  for  life  of  the  residue  is 
to  be  allowed  the  income  actually  produced  by  that 
residue  until  conversion,  or  until  the  end  of  one  year, 
which  of  those  events  should  first  happen.  The  result 
of  that  rule  is  this: — if  the  conversion  take  place 
before  the  end  of  the  year,  till  that  period  of  conversion, 
the  legatee  for  life  will  take  the  income  actually  arising, 
and,  after  conversion,  the  interest  of  the  converted  fund : 
in  this  case,  no  enquiry  as  to  value  will  be  necessary. 
If,  on  the  other  hand,  the  conversion  takes  place  after 
the  end  of  one  year,  then  the  legatee  for  life  will  take 
the  income  actually  arising  during  the  year  that  has 
elapsed  after  the  death  of  the  testator,  and,  after  that 
year,  so  much  as  the  residue,  if  converted  and  in- 
vested 

(a)  4>Russ.  105.  [  (c)  1  Keen,  410. 

(6)  Turn.  *  Rust.  241. 


Morgan. 
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Tested  at  that  time,  would  have  produced.      In  this        1851. 
case,  an  enquiry  becomes  necessary  to  ascertain  what     ^m^^][^ 
was  the  value  of  the  property  at  the  termination  of  the  v. 

first  year,  and  what  amount  of  consols  it  would  have 
produced,  if  then  invested. 

This  decision  of  Lord  Langdak^a  has  been  com- 
mented upon  and  commended  by  Mr.  Jarman,  and 
seems  to  have  been  followed  by  Lord  Langdak  in 
Mehrtens  v.  Andrews  (d)^  and  in  Bobinson  v.  Robin-- 
son  (ft). 

This  rule  also  seems  open  to  considerable  objections. 
Sir  James  Wigram^  in  Taylor  v.  Clark  (c),  points  out 
the  inconvenience  which  might  arise  from  it,  where  the 
larger  portion  of  the  property  of  the  testator  consisted 
of  rents  of  leasehold  which  would  expire  in  one  year. 
It  seems  difficult,  also,  to  distinguish  income  which 
expires  in  one  year  from  that  which  expires  in  less  than 
a  year;  and  yet,  if  a  testator  died  just  before  the  last 
payment  of  dividends  on  the  long  annuities,  or  of  an 
annuity  on  the  life  of  any  other  person,  it  could  scarcely 
be  contended  that  this  formed  part  of  the  income  of 
the  residuary  estate.  It  is  also  open  to  the  objection 
I  before  referred  to,  as  applicable  to  the  rule  in  La 
Terriere  v.  Bulmer(d),  that  the  executors,  from  favour 
to  the  residuary  legatee,  might  delay  till  after  the  year 
had  elapsed,  the  conversion  of  perishable  property  pro- 
ducing a  large  income.  All  the  authorities  were  re- 
viewed by  Sir  James  Wigram  in  the  case  of  Taylor  v. 
Clark  (c),  and  he  considered  himself,  although  reluc- 
tantly, bound  to  follow  the  decision  of  Lord  Lyndhurst 
in  Dimes  v.  Seott* 

This 

(a)  3  Bew.  72.  (c)  1  Hare,  161. 

(6)  \\Betn.Zl\.  id)  2  S^m.  IS. 


92  CASES  IN  CHANCERY. 

1851.  This  dediBion  was  also  followed  by  Vice  Chancellor 

'm^^Tn       ^^  JoxMs  Knight  Bruce  in  Sutherland  v.  Cooke  (a). 


V, 

Morgan. 


In  this  state  of  the  authorities,  I  consider  myself 
bound  to  follow  the  decision  in  Dimes  v.  Scott;  and, 
upon  the  whole,  it  appears  to  me  to  be  that  least  open 
to  objection ;  and  I  shall  adopt  that  rule  accordingly, 
until  I  may  be  controlled  by  some  higher  authority; 
but  I  concur  with  the  observation  of  Sir  James  Wifframf 
in  hoping,  that  the  amount  of  property  at  stake  may  be 
such  as  to  justify  an  appeal,  in  order  that  this  question, 
which  is  one  of  frequent  occurrence  and  involving 
interests  of  large  amount,  may  be  finally  settled. 

The  decree,  as  it  stands,  gives  the  widow  no  portion 
of  the  rents  of  the  leaseholds  for  the  first  year.  In  this 
respect  it  is,  in  my  opinion,  erroneous ;  and  I  think  that 
it  must  be  varied,  for  the  purpose  of  enabling  the 
Court  to  give  the  widow  of  the  testator  that  which  is 
her  right.  I  think  that  this  may  best  be  done  by 
referring  it  to  the  Master  to  whom  these  causes  stand 
referred,  to  ascertain  what,  at  the  expiration  of  ono 
year  after  the  decease  of  the  testator,  was  the  value  of 
the  leaseholds  and  all  the  other  residuary  property  of 
the  testator  not  invested  in  3  per  cents.,  and  what 
amount  of  3  per  cent,  consols  would  have  been  pur- 
chased at  that  time,  if  the  property  had  been  then 
invested  in  3  per  cent,  consols,  and  had  realised  the 
estimated  amount,  and  also  to  ascertain  the  amount  of 
dividends  which  would  have  accrued  on  such  consols 
in  one  year. 

I  do  not  propose  to  make  any  declaration  of  rights 
of  the  widow,  but  to  direct  these  accounts  and  en- 
quiries, 
(a)  1  Coifyer,  498. 
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quirics^  with  a  view  of  giving  her  the  benefit  of  the  1851. 

rule  I  hiive  above  stated,  and  which  is  laid  down  in  jJ^rq^ 
Dimes  V.  Scoti.  v. 


MORGAX. 


I  am  of  opinion  that  this  is  not  a  case  to  give  any 
costs  on  either  side;  the  decree  is,  in  my  opinion, 
erroneous,  and  must  be  set  right.  It  is  not  sufficient 
that  the  Bespondcnts  offered,  even  if  it  be  so,  to  give 
the  widow  the  benefits  she  would  have  got  if  this  decree 
had  been  originally  made  in  the  form  to  which  I  now 
propose  to  alter  it  She  Imd  no  means  of  binding 
them,  and  she  was  entitled  to  have  her  rights  accurately 
expressed  in  the  form  of  the  decree. 

The  decree  will  require  some  alterations  in  conse- 
quence of  these  directions,  which  may  be  maturely 
considered,  and  it  may  be  mentioned  again,  if  necessary, 
on  thb  day  week. 
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June  14.  GUNDRY  V.  PINNIGER. 

Bequest  to       TN  igQg,  the  testatrix,  by  her  wUl,  gave  her  residuary 
A,  B.  for  life,     J  ,    .       ,  /    "^  /.       ,      ,        a      n 

and  afterwards        stock  in  the  consols  to  trustees,  for  the  benefit  of 

dren^^  but"  in    ^^^  grand  niece,  Jlfory  Zwcy  Panting^  with  a  gift  over 

default  of         to  Nicholas  T.  S.  Pontinff,   in   case  she   died  before 

pay  o^assim    twenty  six  or  marriage.    In  1810,  by  a  codicil,  reciting 

and  transfer"   that  Mary  Lucy  Panting  had    since    married   John 
toC.D.if         ^.         ^  ^.  ,  ^  ^  ••t,ju 

living,  but  if      Tuckey,  upon  which  no  separate  provision  had  been 

dead,  to  his      made  for  her  or  her  issue,  the  testatrix  revoked  the 

next  ot  km  ex  i       n      i  •    • 

parte  maternd.  bequest,  and  gave  the  fund,  consisting  of  4316/.  3  per 

bef^  ^A^B  ^^^'  *^  trustees,  in  trust  for  her  grand  niece,  Mary 

Held,  first,  Lucy  Tuchey,  for  life,  with  remainder  to  her  children 

ofltin  wo-e^to  **  twenty  one.     But  in  case  she  died  without  issue 

be  ascertained  (which  happened),  or  they  should  all  die  before  their 

of  C.  D,  and  shares  became  payable,  then^  upon  trust,  after  the  de- 

x\QtoiA,B,i    cease  Qf  the  said  Mary  Lucy  Tuckey,  to  pay  or  assign, 
and,  secondly,  ^,  .f  ,  ii  r 

that  the  next    and  transfer  the  said  stock  unto  her  grand  nephew, 

o{  km  ex  parte  jfickolas  T.  S.  Panting,  if  he  should  be  then  living; 
matema  were  if^  o 

not  excluded,    but  if  he  should  be  then  dead,  then  unto  the  next  ofhin 

afscTfiU^ed  tlie  ^  ^^^  ^^^^  grand  nephew,  in  a  legal  course  of  distribution 

character  of  ex  parte  maiemd, 

next  of  kin  ex 

parte  patentd.  .      t    i  . 

The  word  The  testatrix  died  m  1813. 

"  then  "  con- 

pointing  to  Nicholas  T.  S.  Panting  died  in  1836,  leaving,  sur- 

the  event,         vivinff  him,  his  sister  Mary  Lucy  Tuckey,  his  father 
and  not  to  the    ,^   ,  '^,         '      .  ,        ^7  ^  j     .*  r     xu 

time.  Nicholas  Ponting,  and  certain  persons  named  Ashe,  the 

latter 


Dates. 
•1808.  Will.  I     J  836.  Nkholat  P.  died. 

1810.  Codicil.         ^--  1849.  Mrs.  TTwcfary  died. 

1813.  Testatrix  died.  ' 


\ 
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latter  of  whom  were  his  first  cousins  first  removed,  ex       1851. 
parte  matemd.  ^7^ 


Mary  Lucy  Tuckey  died  in  1849,  without  having  had 
any  issue,  and  at  that  time,  the  next  of  kin  of  Nicholas 
T.  S.  Ponting  were  the  Defendants  Ashe. 

The  question,  under  these  circumstances,  was,  whether 
the  fund,  on  the  decease  of  Mary  Lucy  Tuckey^  be- 
longed to  her  representatives,  or  to  the  Defendants  the 
Ashes.  On  this  two  points  were  raised ;  first,  whether 
the  next  of  kin  of  Nicholas  T.  S.  Ponting  were  to  be 
ascertained  at  his  death,  or  at  the  period  of  distribution 
of  the  fund,  viz.  at  the  death  of  Mary  Lucy  Tuckey  ; 
and,  secondly,  supposing  the  parties  to  take  were  the 
next  of  kin  ex  parte  maternd  of  Nicholas  T.  S.  Ponting 
at  his  death  in  1826,  then,  whether,  under  the  circum- 
stances, Mrs.  Tuckey  or  Mr.  and  Miss  Ashe  were  such 
next  of  kin. 

Mr.  Roupell  and  Mr.  Hobhouscy  for  the  Plaintiffs,  the 
trustees  of  the  fund. 

Mr.  Lloyd  and  Mr.  Glasse,  for  the  representatives 
of  Mary  Lucy  Tuckey,  argued,  first,  that  the  next  of 
kin  were  to  be  ascertained  at  the  death  of  Nicholas 
T.  S.  Ponting :  Seifferth  v.  Badham  (a),  Urquhart  v. 
Urquhart  (b),  Ware  v.  Rowland  (c),  Baker  v.  Gibson  (d), 
Say  V.  Creed  (e).  That  the  case  of  Smith  v.  Palmer  (g) 
was  very  similar  to  the  present;  in  that  case,  there 
was  a  gift  to  A.  for  life,  and  afterwards  to  pay  and 
divide  one  third  to  J.  5.,  if  living,  and  if  dead  to  his 
legal  personal  representatives ;  and  it  was  held,  on  the 

death 

(        (a)  9  Beav.  370.  (d)  12  Beavan,  101.  / 

(  (0)  13  Simotis,  627.  (e)  5  Hare,  580.  *      •        • 

(c)  15  Simons,  587.  (g)  7  Hare,  225.  '* 
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1851.       death  of  J.  S.  in  the  lifetime  of  A.,  that  the  widow 
Gi-ND^^    and  next  of  kin  of  J.  S.  living  at  his  death  were  en- 
V.  titled.      Secondly,  that  Mrs.  Tuckey,  though  next  of 

iNNiGBR.  j^jjj  ^j  parte  paterna  as  well  as  ex  parte  matemd  was 
capable  of  taking,  for  the  gift  contained  no  words  ex- 
cluding a  party,  who,  answering  the  description,  also 
happened  to  fill  another  character. 

Mr.  Walpole  and  Mr.  Prior^  for  the  Ashes,  The  next 
of  kin  are  to  be  ascertained  at  the  death  of  Mrs.  Tuckey  ; 
Vaux  V.  Henderson  (a).  This  is  the  ordinary  rule  of 
construction  where  property  is  given  to  one  for  life,  and 
afterwards  to  a  class.  But  here,  there  is  no  gift  except 
in  the  direction  to  **  pay,  assign,  and  transfer,"  which 
applies  only  to  such  persons  as  may  answer  the  descrip- 
tion at  the  time  of  distribution.  Beck  v.  Burn  (i),  in 
which  case  there  was  a  gift  to  the  widow  for  life,  and 
then  "  to  divide  and  equally  pay"  the  same  amongst 
the  nephews  and  nieces;  it  was  held  that  those  only 
took  who  survived  the  tenant  for  life.  At  the  death 
of  Mrs.  Tuckey,  the  Defendants  Ashe  were  the  next  of 
kin  ex  parte  matemd,  and  Mrs.  Tuckey  was  of  course 
excluded ;   Clapton  v.  Bulmer  (c). 

But  if  the  class  is  to  be  ascertained  at  the  death  of 
Nicholas  r.  S,  Ponting,  then  his  sister  was  excluded, 
for  she  was  next  of  kin  ex  parte  patemd ;  and  it  was 
evidently  the  intention  that  the  paternal  relations 
should  be  excluded.  In  Say  v.  Creed  {d)  the  gift  was 
to  the  testator's  sister,  Lucy  Brown,  for  life,  and  after- 
wards *'  to  my  next  of  kin  on  the  part  of  my  mother 
only,  and  not  to  any  of  the  next  of  kin  on  the  part  of 

my 

(a)  1  Jac,  <$•  W.  388.  n.  (c)  10  Shnom,  42G.  and  5  Myl. 

(b)  7  Beavan,  492.  tj  CV.  108. 

{d)  5  Hare,  5S0. 
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my  late  deceased  father/' and  it  was  held;  (excluding 
the  sister  Lucy  Brown)^  that  the  next  of  kin  ex  parte 
matemd  at  the  death  of  Lucy  Brawn  were  entitled. 

TVie  Master  <>ffAe  Bolls.    • 

I  do  not  entertain  anj  serious  doubt,  that  the  con- 
struction  which  ought  to  be  put  upon  the  will  is  this : 
—  that  the  fund  was  given  to  Mary  Lucy  Tuckey 
for  her  life,  and,  after  her  death,  to  her  children; 
but  in  case  she  died  without  any  children,  then  it  was 
to  go  to  the  grand-nephew;  and  if  he  was  not  alive 
at  that  time,  then  the  persons  who  were  his  next  of 
kin,  ex  parte  matemd,  at  the  time  of  his  death,  were 
to  take  it. 


1851. 


GUNDRT 

V. 
PlNNIGEB. 


Although  this  bequest  is  to  be  construed  upon  the 
terms  used  in  the  codicil,  still  I  think  that  some  guide 
to  its  construction  may  be  found  by  looking  at  the  pre- 
vious will.  The  will  gives  this  property  to  the  grand 
niece ;  but  in  case  she  died  under  age  or  before  mar- 
riage, the  testatrix  gave  the  property  absolutely  to 
Nicholas  T.  S.  Pouting.  Between  the  interval  of  the  will 
and  the  codicil,  Mary  Lucy  Tuckey  had  married,  and  the 
testatrix  in  consequence  revokes  the  bequest,  for  the 
purpose  of  preventing  the  husband  obtaining  any  control 
over  it,  and  that  seems  to  be  the  principal  object  of  this 
codicil.  There  is  no  proof  whatever  that  she  intended  to 
dispose  of  the  property,  so  far  as  Nicholas  T.  S.  Pouting 
is  concerned,  differently  from  what  she  had  done  by 
the  will.  No  fresh  event  had  arisen  to  make  any  dif- 
ference upon  that  subject ;  and  though  this  cannot  at 
all  control  the  proper  construction  to  be  put  upon  the 
words  of  this  bequest,  yet  if  there  be  any  reasonable 
ambiguity  upon  the  subject,  it  may  serve  as  a  guide  to 
enable  the  Court  to  ascertain  the  true  construction. 

Vol.  XIV.  H  It 
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185L  It  b  mged  with  great  force,  that  in  all  caso^  where 

a  amn  of  msmej  ia  to  be  imiaed  and  diatribated  by  pay- 
ment and  diviaion  among  a  daaa  m  a  particnhv  erent, 
the  daaa  ia  to  be  aaoertained  at  the  period  when  the 
diatribntion  ia  to  be  made,  and  that  oonaeqnently  thb 
case  ia  to  be  governed  by  the  caaea  of  Beck  v.  Bum  (a) 
and  Claptan  y.  Buhner  {b).  That  obaerraticm  would 
have  great  weight  with  me,  if  the  words  here  were  aimply 
''to  pay,  assign,  and  transfer  the  said  stock  nnto  the  next 
of  Idn  of  my  grand  nephew  in  a  l^al  course  of  dis- 
tribution, ex  parte  matemd;  "  that  ia  to  say,  if  the  gift 
had  omitted  altogether  the  gift  to  the  grand  nephew 
himself,  because  in  that  case,  Claptau  v.  Bubmer  and 
Beck  V.  Bum  would  have  applied.  But  in  this  case,  the 
words  are,  to  pay  or  assign  and  transfer  to  him,  if  he 
should  be  then  living,  and  if  he  should  not  be  then 
living,  but  be  dead,  then  unto  his  next  of  kin,  &c. 
Now  that  makes  a  very  considerable  difference  between 
this  case  and  Beck  v.  Bum  and  Clapton  v.  Buhner, 
I  also  feel  satisfied  that  the  word ''  then  ^  does  not  point 
to  the  time,  but  only  to  the  event 

The  rule  has  very  properly  been  admitted  to  be, 
that  in  ordinary  cases  of  a  gift  to  the  next  of  kin  of  a 
person,  such  a  class  is  to  be  asccrt^uned  at  the  death  of 
the  person  himself,  unless  there  be  some  special  words 
to  shew  that  such  a  construction  cannot  properly  apply. 
I  never  accurately  understood,  how  the  "  next  of  kin  " 
of  a  person  could  properly  be  ascertained  at  any 
other  period  than  at  the  death  of  such  person  himself. 
The  words  ''  next  of  kin  "  have  a  distinct  legal  mean- 
ing. They  naturally  point  to  persons  to  be  ascertained 
at  a  fixed  period, — viz.  at  the  death  of  the  person 

whose 

(a)  7  Beavan,  498. 

(b)  10  Shnont,  426.  and  5  Mtfh  J^  Cr.  108. 
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whose  next  of  kin  they  are,  and  not  to  different  persons     ^f^^l^ 
existing  at  different  periods.     When,  therefore^  70a      Qu.ndry 
speak  of  the  next  of  kin  of  a  person,  meaning  that  they  ^' 

should  he  ascertained  at  a  period  when  he  did  not  die, 
you  really  are  giving  no  sensible  meaning  to  the  ex- 
pression, unless  you  designate  the  class  as  the  persons, 
who  tcould  have  been  the  next  of  kin  of  a  person,  if  he 
had  died  at  a  period  other  than  when  he  did  actually 
diet 

The  words  ex  parte  matemd  at  first  produced  in  my 
mind  considerable  diflSiculty.  The  bequest  is  to  the 
next  of  kin  of  the  *'  grand  nephew,  in  a  legal  course 
of  distribution  ex  parte  maternA.^  Now  a  legal  course 
of  distribution  would,  in  case  of  the  death  of  Nicholas 
T.  S.  Pantmff  before  Mary  L.  Tucket/y  have  given  it 
eillier  to  his  children  or  to  her,  who  were  all  next  of 
kin  ex  parte  matemd*  It  was  contended  in  argument, 
that,  by  using  the  words  ex  parte  matemdy  the  testatrix 
necessarily  meant  to  exclude  the  persons  ex  parte  pa^ 
temd.  I  do  not  think  that  I  am  at  liberty,  or  that  it 
is  justifiable,  to  introduce  that  restriction  into  the  will. 
Say  y.  Creed  {a)  was  a  very  strong  case.  In  that  case 
there  was  a  gift  to  Lucy  Braum,  and,  on  her  death,  to 
the  heirs  ex  parte  matemd  and  not  ex  parte  patemd; 
and,  as  Lucy  Brown  necessarily  filled  both  those  cha- 
racters, the  Court  thought,  that  there  was  a  necessary 
exclusion  of  Lucy  Brown  herself,  the  heirs  ex  parte 
patemd  being  excluded.  But  here,  the  testatrix  must 
have  known,  that  if  Mary  Z.  Tuckey  survived  Fontingf 
either  she  or  her. children,  or  the  children  of  Nicholae 
T,  S.  Ponting,  must  have  been  his  next  of  kin  ex  parte 
matemdy  and  that  they  would  have  filled  both  charac- 
ter&  Now  is  it  reasonable  to  suppose,  that  she  in- 
tended 

(a)  5^ar^,  580. 
H2 
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1851.       tended  to  exdade  all  the  children  of  Nicholas  T.  8. 

^Sundry"     ^^^^*  ^^^  W"  himself  an  object  of  her  bounty,  and 

V.  to  whom  Bhe  evidently  intended  to  give  oonadenible 

^*^^*®"-     benefit?  Again:  could  the  testatrix  have  intended  to 

exclude  the  children  of  Mrs.  Tuekey,  who  died  under 

twenty-one^  leaving  issue  unprovided  for  ? 

The  case  of  Smith  v.  Fabner  (a)  is  very  similar  to  the 
present,  except  that  the  distribution  is  to  take  place 
after  the  death  of  Mrs.  Tuehey.  But  that  does  not 
appear  to  me  to  produce  any  difference,  for  the  reason 
which  I  have  stated,  namely,  that  the  cases  cited  refer 
to  a  distribution  among  a  class,  whereas,  in  my  opiniont 
this  is  not,  strictly,  a  distribution  amongst  a  class,  but 
merely  a  gift  to  Nicholas  T.  S.  Panting ^  if  alive,  and  if 
not,  then  in  the  l^al  course  of  distribution,  exactly  as 
his  next  of  kin  would  have  taken  it,  if  he  died  intestate ; 
and  (in  the  events  which  have  happened),  therefore, 
treating  the  words  ex  parte  tnaternd  as  nothing  more 
than  as  words  of  surplusage,  and  expresang  what  the 
testatrix  knew  must  be  the  courae  of  devolution,  if  it 
went  in  the  legal  course  of  distribution,  namely,  that 
it  would  go  to  the  next  of  kin  ex  parte  matemd,  but 
who  here  would  also  be  next  o{  km  ex  parte  patemd, 

I  am  of  opinion,  that  this  is  the  only  mode  in  which 
I  can  reasonably  construe  the  testatrix's  will,  and  that, 
in  so  doing,  I  am  conforming  to  the  rules  which  this 
Court  has  usually  and  strongly  adopted  of  late  years 
in  cases  of  this  description,  and  also  am  following  Smith 
V.  Palmer  (a),  in  which  I  fiilly  concur. 

(a)  7Bmt22&. 


o 
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1851. 


PETERS  V.  BEER.  ^     ,^  ,- 

Juine  12.  17, 

N  the  10th  of  May  1850,  a  commisBion  isBued  for  Commia- 
the   examination  of  witneascs.      Mr.  Framptan,  "Jill^jJatio?'' 
the  acting  Commisdoner,  took  the  evidence  both  on  of  witnesses 
behalf  of  the  Fhuntiffi  and  the  Defendants,  and  hia  the  depos^  ^^ 

costs  amounted  to  80i  tions  for  their 

fees,  and  will 
not  be  com- 

The  Defendants  were  ready  to  pay  their  proportion  P*^*^^  '®' 

of  the  costs,  but  the  Plamtiffii  were  unable  to  pay  their  until  they' 
^^^  have  receiyed 

P^^  payment. 

A  motion  was  now  made  on  behalf  of  the  Plaintiflb 
that  the  Commissioner  might  forthwith  file,  with  the 
Clerk  of  Records  and  Writs,  the  depositions  of  wit- 
nesses taken  by  him,  under  the  commission. 

Mr.  E.  Harrison^  in  support  of  the  motion,  argued, 
first,  that  there  had  been  a  special  agreement,  by  which 
the  Commissioner  was  not  to  receive  his  fees  until  the 
determination  of  the  cause ;  and,  secondly,  that  the 
Commissioner,  being  an  officer  of  the  Court,  was  bound, 
in  the  proper  discharge  of  his  duty,  to  return  the  de- 
positions to  the  Record  and  Writ  Clerk's  office,  inde- 
pendent of  any  question  of  fees. 

Mr.  Sidney  Smith,  contrh,  ai^ued,  that  no  special  agree- 
ment had  been  proved,  and,  secondly^  that  the  Commis- 
sioner was  not  bound  to  part  with  the  depositions,  until 
the  fees  to  which  he  was  entitied  under  the  1 10th  Order 
of  the  8th  of  May  1845  (a)  had  been  p^d.    He  did  not 

put 
(a)  OrdmesCan.  329. 
HZ 
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1851.  pat  die  cue  as  one  of  lien,  bat  inmsted,  tluit  tbe  Com- 
mimoner,  like  all  other  oflSoen  of  the  Coart,  wu  not 
boand  to  part  with  die  docaments,  ontii  the  party  re- 
quiring them  had  pud  the  jKoper  fees.  Thos  the  cleik 
of  affidayita  andthe  other  oflSoen  of  the  Coort  were  not 
bound  to  deliyer  ooptea  to  the  partiea,  until  the  fees 
had  been  diflchaiged. 

That  aa  the  ConmuMoner  could  not  bring  an  action 
for  hia  feefly  BlundeU  y.  Gladttone  (a)»  Li  re  Weaoer  {b)^ 
Ambrose  y.  Vunmaw  Uman(e\  he  must  insist  on 
payment. 

The  Master  of  the  Bolls  was  of  opinion  that  no 
special  agreement  had  been  proved,  and  he  seemed  in- 
clined to  think,  that  the  Commisnoners  were  bound  to 
obey  the  109th  General  Order  of  the  8th  o£May  1845(<f)» 
by  transmitting  the  depodtions  to  the  Beoord  and  Writ 
Clerk's  office.  He  directed  the  Begistrar  to  inquire  as 
to  the  practice. 


June  17.  The  MaSTBB  of  the  BoLLS. 

I  have  made  inquiry,  and  find  the  opinion  of  all  the 
officers  of  the  Court  to  be,  though  there  is  no  settled 
decision,  that  tbe  Commissioners  haye  a  lien  on  the 
papers  for  their  fees.  I  must,  therefore,  refuse  this 
application  with  costs. 

(a)  O&m.  455.  parte  Hartop,  18  Fes.  354.,  and 

lb)  2  Myl  f  C.  441.  Grw»  v.  Yotmg,  15  JvriM^  97. 

(e)  S  Beav.  43.,  and  see  Ex         (d)  OrdmM  Can,  388. 

Note.  —  See  Young  v.  Sutton,  8  Fes.  4*  B.  365. 
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PICARD  V.  MITCHELL.  June^. 

^IIHE  qaestion  was,  whether  a  real  estate  was  liable  A  testator, 

•*-   to  be  sold  to  raiae  the  arrears  of  an  annuity  given  ^'jj'^^  ^^ 

hj  the  will  of  the  testator.  the  payment 

of  bis  an- 
nuities), de- 
The  testator,  by  his  will  dated  in  1830,  first  directed  vis«i  his  real 

his  debts  to  be  paid,  ^'  and  subject  to  and  chargeabh  trustees,  as  to 

with  such  payment,  and  also  with  the  payment  of  the  P**?  (p"* }?!? 

1  L  1  J  1         •       ^u      •       wife  for  life, 

several  annuities^  or  yearly  sums  and  legacies  therem-  and  then,  in 

after  mentioned,"  he  devised  and  bequeathed  unto  three  ^^^  ^'?'h'''*^^' 

trustees  all  his  real  and  personal  estate,  upon  trust,  as  rents,  to  pay 

to  Lake  Bank  estate,  to  permit  and  suffer  his  wife  Jane  ^d  wbjljrt  t^^ 

Margaret  Gallon,  to  hold  and  take  the  rents  thereof,  the  jife  estate 

and  of  every  part  thereof  (and  also  his  household  goods  the  annuities 

&C.,  which  he  bequeathed  to  her)  for  life,  and,  upon  ^  ^L^^'o^®' 

further  trust,  that  the  trustees  should,  in  the  firtt  place,  that  the  real  ' 

pay  yearly,  "  out  of  the  rents  and  profits,  interest,  ^^^  ^^^ 

monies,  or  other  y&B^ly  proceeds  of  the  residue  of  his  sold  for  pay- 

real  and  personal  estates,"  one  annuity  of  400Z.  to  his  ^^8\,f  jh^ 

wife  for  life,  in  bar  of  dower,  and  an  annuity  of  100/.  annuities. 

to  his  brother  TJiomas  Gallon  for  life.    And,  subject  to 

the  life  estate  of  his  wife  in  Lake  Bank,  and  the  house- 

hold  goods  &a,  **  and  to  the  application  and  payment  of 

such  parts  of  the  said  rents  and  yearly  proceeds  of  the 

residue  of  his  said  real  and  personal  estates,  as  would  be 

suffident  to  satisfy  and  discharge  both  the  said  several 

annuities  of  400/.  and  lOOil,"  he  directed  his  trustees 

to  stand  seised  and  possessed  of  and  interested  in  all 

and  every  part  and  parts  of  his  said  real  and  personal 

estates  respectively,  in  trust  for  his  children  (if  any) ; 

fl  4  biit 
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but  in  case  he  should  die  without  leaving  ifisue,  then  he 
directed  his  trustees^  after  payment  and  satisfaction  of 
both  the  two  annuities^  to  pay  '^  all  the  residue  of  the 
aforesaid  rents  and  profits,  interest,  monies,  and  other 
yearly  proceeds  of  his  real  and  personal  estates  "  unto 
his  two  sisters  during  their  lives.  Then  followed  a  gift 
over  of  the  two  annuities  and  of  residue  to  the  children 
of  the  testator's  brother  ThmoB  Gallon. 

The  annuities  were  greatly  in  arrear,  and  it  was 
now  asked,  that  the  real  estate  might  be  sold  for  the 
purpose  of  raising  the  amount. 

Mr,  B,.  Palmer  and  Mr.  Boffshawe,  for  the  Plaintiff, 
the  widow,  argued,  that  the  carpus  of  the  estate,  being 
devised  to  trustees  chargeable  with  the  annuities,  was 
liable  for  their  payment,  and  that  therefore  the  estate 
ought  to  be  sold  to  pay  the  arrears. 

Mr.  Uoyd  and  Mr.  Halleti,  amtrti.  The  current 
rents  and  profits  are  alone  liable  to  the  payment  of 
the  annuities.  The  consequence  of  selling  the  estate 
will  be  to  defeat  all  the  subsequent  provisions  for  the 
testator's  family,  which  never  could  have  been  intended. 
The  testator  has  misconceived  the  value  of  his  property, 
and  all  the  parties  ought  to  suffer  in  proportion.  To 
make  the  first  charge  prevail,  would  have  the  effect 
of  subjecting  the  Lake  Bank  estate,  given  to  the  wife  for 
life,  anterior  to  the  gift  of  the  annuities,  to  the  liability 
of  being  sold  for  the  payment  of  the  subsequent  an«^ 
nuities.  The  annuities  are  payable  out  of  the  rents 
alone,  and  not  out  of  the  ctnpiLs  ;  Foster  v.  SmUh  {a). 


The 


/    (a)  1  PhiWjys,  629. ;  and  see  Philipps  v.  Philipps,  8  Beav.  193.  / 

/ 
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I  think  the  charge  in  the  first  instance  is  sufficient 
to  mal^e  the  whole  property  liable  for  payment  of  the 
annuities,  and  the  Plaintiff  is  therefore  entitled  to  a 
sale.  Take  a  direction  for  sale  of  the  real  estate^  in« 
eluding  the  reversion  of  the  Lake  Bank  estate. 
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1851. 


BROWNE  V.  CROSS. 


June  7,  9. 


rpHE  testator  JFalier  Browne^  of  Bradford,  died  in 


X 


1796»  having  by  his  will  bequeathed  all  his  per- 


sonal estate  to  John  Lee  and  John  Sone,  upon  trust  to 
"  collect,  get  in,  and  receive  all  such  debts  and  sums 
of  money  as  should  be  due  and  owing  to  him,  and  sell 
and  dispose  of  such  part  or  parts  of  his  said  residuary 
estate  as  should  not  consist  of  money,"  and,  after  payment 
of  his  debts  and  legacies,  ''  should  place  the  residue  of 
the  said  monies,  at  interest  on  government  or  other  good 
security  or  securities/*  and  should  pay  the  interest,  divi- 
dends, and  produce  thereof  unto  his  wife  Margaret 
Browne  for  life,  and  after  her  decease,  upon  trust  to 
pay  &C.  all  the  rest  and  residue  of  the  monies  so 
directed  to  be  placed  out  at  interest,  goods,  chattels, 
and  other  the  testator's  personal  estate  and  effects  unto 
his  nephew  Walter  Browne,  of  Bristol    He  appointed 

Jolm 


1796.  Testator  died. 

JQ{HEjtoni.died. 

1886.  nr.  JB.  of  Bristol  dki* 
1834.  Pits,  attain  2U 


Dates. 

1835. 


^^3^;}  Letters. 

1839.  Pits,  sell  and  assign. 
1849.  Jany.  Death  of  widows 
1849.  Jme.  Bill  filed. 


A  testator, 
who  died  in 
1796,  gaye  his 
personal 
estate  to  his 
widow  for  life, 
with  remain- 
der to  J9.    B. 
died  in  1826, 
and  the  widow 
in  1849.    The 
Plaintiffs  then 
filed  a  bill 
against  the 
representa- 
tives of  the 
executors, 
to  make  them 
liable  for 
investing  in  5 
per  cents, 
instead  of  in 
consols,  &c. 
In  1837,  the 
Plaintiffs  had 
notice  of  the 
state  of  the 
investment. 
Held  that  they 
were  barred 
by  laches  and 
lapse  of  time. 


106  CASES  IN  CHANCERY. 

1861.       John  Lee  and  John  Sane  executorsi  and  thejiproTed  his 
wilL 

Part  of  the  teetator'a  aasets  oonsisted  of  two  tuniT 
pike  securities  for  50/.  and  302.  produdng  5  per  cent» 
and  three  canal  shares,  on  which  the  testator  had  paid 
about  40iL  These  the  executors  did  not  realise,  and 
they  still  remained  in  specie.  Between  the  testator's 
death  and  1809,  the  executors,  from  time  to  time,  in- 
vested his  estate  in  the  5  per  cents,  which  were  re- 
duced and  converted  by  subsequent  acts  of  parliament 
into  the  sums  of  1441il  19^.  6d.  new  3^  per  cents  and 
420/.  6^.  4c2.  3^  per  cents  reduced. 

The  two  executors  died  respectively  in  1814  and  1815. 

In  1826,  tValier  Browne  of  Bristol  died,  having  by 
his  will  bequeathed  his  personal  estate  to  the  PUuntiffi^ 
Walter  Jay  Browne  and  Rowland  Jay  Browne.  They 
had  respectively  attained  twenty-one  in  the  years  1831 
and  1834. 

In  May  1839,  the  Plaintiiffii  sold  and  assigned  theic 
reversionary  interest  in  the  two  sums  of  1441/.  19*.  &JL 
and  420/.  65.  ^d.  3^  per  cents,  and  in  the  deed  these 
sums  were  specifically  stated  to  have  been  investments 
made  by  the  executors  and  afterwards  reduced. 

The  testator's  widow  lived  until  January  1849,  ands 
aftec  her  death,  these  two  sums  were  paid  to  the  pur- 
chasers. In  June  1849,  the  Plamtiffii  filed  this  bill 
against  the  representatives  of  the  two  executors  of  the 
original  testator,  seeking  to  make  them  liable  for 
breaches  of  trust  in  having  invested  the  testator's  testate 
in  5  per  cents,  instead  of  in  consols,  whereby,  as  they 
alleged,  a  considerable  loss  had  accrued  to  the  Plaintiffii 
as  the  parties  entitled  in  remainder.    They  also  sought 

to 
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tockaige  them  for  fheir  n^leet,  in  not  realising  and       1851. 
inyesting  the  turnpike  and  canal  shares.    The  bill  in^- 
sisted,  that,  bj  the  particular  mode  of  dealing  with  the 
assets,  the  widow  had  received  more  in  respect  of  in- 
come  than  she  was  entitled  to. 

The  Defendants  set  up  a  correspondence,  which 
shewed,  that  the  Plainti£b  had  long  been  aware  of  the 
state  of  the  investments  of  the  property,  and  bj  which, 
as  the  Defendants  insisted,  the  Plaintiffs  had  acquiesced 
in  it.  The  following  are  the  material  portions  of  the 
correspondence.  In  January  1835,  the  tenant  for  life^ 
by  her  agent,  wrote  to  the  Plaintiffs,  acknowledging 
the  receipt  of  the  Plaintiffs'  letter,  and  statmg,  in  reply, 
'^  that  Mr.  Lee  and  Mr.  SoTie  were  dead,  and  that  the 
funded  stock  then  stood  in  the  name  of  Miss  Ann 
Crass,  upon  whom  the  power  of  trustee  had  devolved, 
and  that  the  money  toas  invested  in  the  3  j  per  cent  re- 
duced annuities.^ 

In  a  similar  letter  to  the  Plainti£&,  dated  the  19th  of 
February  1835,  there  was  the  following  passage:  — 
<^  The  securities  for  the  coal,  canal,  and  turnpike  trusts 
are  in  Mrs.  Gay^B  possession,  and  the  amount  of  stock 
is  in  all  1862/.  Ss.  9<f.  new  3^  per  cents,  and  3^  per 
centiB  reduced  ^  &c  **  You  may  rely  on  it,  when  you 
ciome  into  possession,  you  will  find  every  fadlity  afforded 
you,  and  the  account  satisfactory.** 

In  Nooembet  1837,  one  of  the  Plaintiffs  wrote  a 
letter  to  the  tenant  for  life,  which  contained  the 
following  passage:  —  ^^  We  are  entitled  to  have  the 
canal  and  turnpike  shares  sold,  and  the  proceeds  in- 
vested in  the  3  per  cents,  or  upon  real  security, 
as  canal  and  turnpike  shares  is  not  a  proper  invest- 
ment of  a  trust  fund.  We  are  entitled  to  an  ac- 
count 
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1851.  *oount  of  all  property  belonging  to  my  great  unde  re- 
tsdved  by  you  or  the  executors,  and  a  declaration  of 
trust  by  Miss  Cross,  Mr.L.  Cross,  and  myself  of  the 
3^  per  cents  standing  in  our  names,  in  trust  for  yon 
for  life,  and  us  in  reversion.  These  are  our  rights  "  &a 
On  the  9th  of  November  1837,  the  agent  of  the  tenant 
for  life  wrote  to  the  Pluntiffi  a  letter  containing  the 
following  passage:  — *'  As  regards  the  trifling  amount 
vested  in  the  canal  and  turnpike  shares,  it  is  very  good 
security;  but  if  you  compel  their  being  sold  and  the 
proceeds  bought  into  the  3  per  cents,  I  presume  the  trus^ 
tees  could  not  object;  you  would  be  the  sufferers^ 

The  cause  now  came  on  for  hearing. 

Mr.  lAoyd  and  Mr.  Giffard,  for  the  Plamtifis.  It 
was  the  duty  of  the  trustees  and  executors  to  have  con- 
verted the  testator's  estate,  including  the  turnpike  and 
canal  shares,  into  money,  within  a  year  after  his  death, 
and  to  have  invested  the  amount  in  the  3  per  cent  con- 
sols ;  Howe  v.  The  Earl  of  Dartmouth  (a).  The  authority 
to  invest  **  on  government  or  other  good  security  "  did 
not  authorise  an  investment  in  5  or  4  per  cents.  The 
Court  would  have  directed  the  conversion  of  5  or  4 
per  cents  into  consols  (&),  and  the  Court  expects  from 
trustees  and  executors,  that  which  it  would  itself 
decree.  **  The  3  per  cents  is  the  fund,  in  which  this 
Court  not  only  makes  all  the  investments  of  money, 
paid  in  under  its  jurisdiction;  but  in  which  it  holds  that 
executors  ought  to  make  investments;"  Holland  v. 
Hughes  (c).  The  5  and  4  per  cents,  being  more  liable 
to  be  paid  off,  are  funds  of  a  less  permanent  nature,  and 

liable 

(a)  7  Fw.  137.  (a)  (6)  Sec  7  Va.  p.  141.  note 

95. 
(c)  16Fi?#.p.  114. 
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liable  to  greater  depreciation^  and  are,  therefore,  not       1851. 
recognifled  as  a  good  and  proper  eecarity.    They  are 
like  bank  stock;  Hynes  v.  RedUngton  {a). 

2.  The  trusteesi  not  having  made  a  proper  invest^ 
menti  are  liable,  at  the  option  of  the  cestuis  que  trust, 
to  answer  either  in  money  or  consols.  Hockley  v.  Saw 
tack  (J),  Watts  V.  GirdUstone  (c),  Ames  v.  Parkinson  (rf), 
Ouseky  v.  Anstruther  (e),  Robinson,  v.  Robinson  (y). 
They  are  also  liable  to  answer  for  the  excess  of  income 
paid  to  the  tenant  for  life ;  Dimes  v.  Scott  (A). 

3.  It  will  be  said,  that  the  Plaintifis  are  barred  by 
acquiescence  and  lapse  of  time.  Acquiescence  cannot 
affect  the  case,  because  *^  full  information,  such  as  trus- 
tees and  guardians  are  bound  to  give,  especially  in  a 
case  where  personal  interest  of  their  own  were  in- 
volved, never  was  properly  conmiunicated :  ^  Wedder' 
burn  V.  Wedderbum  (t),  Bennett  v.  Colley  (A).  The  lapse 
of  time  is  not  a  bar;  PhiUipson  v.  Gatty{T)i  March  y. 
Russell  (m),  especially  as  the  interests  of  the  Plaintiffs 
had  not  come  into  possession ;  and  they  were  not  bound 
to  take  any  proceedings  until  the  death  of  the  tenant 
for  life ;  The  Duke  of  Leeds  v.  Earl  Amherst  (n).  It  is 
S2ud,  that  one  only  was  active  executor,  but  they  are 
liable  for  the  defaults  of  each  other;  Stiles  v.  Guy  (o). 
They  also  cited  Munch  v.  Cockerell  {p). 

Mr.  R.  Palmer 

(a)  1  Jonet  4>  JL.  589.  (t)  2  Keen^  p.  750. 

lb)  1  Ruu.  141.  {k)  5  ^rnont,  181.  and  2  Mi^l. 

(e)  6  Beavan,  188.  ^  K.  225. 

(d)  7  Beavan,  379.  (/)  7  Hare,  516. 

(e)  10  Beavan,  453.  (in)  3  Myl.  <^  CV.  31. ;  but  see 
(jg)  1 1  Beavan^  37 1 .;  and  see  Bobertt  y.  TumUdl,  4  Hare^  257. 

Mar»h  v.  Hwder^  6  Haddock.  (n)  2Phillipt,  117. 

295. ;  Shepfierd  y.  Mouli^  4  Hare.  (o)  1  Mac.  ^  Got.  422. ;  and 

500. ;  Reet  v.  WUHmni,  \DeG.  IHaU^  Tw.  523. 

*  S.  314.  (p)  5  Mt^L  *  Cr.  178. 
(h)  iiRiw.  195. 


CASES  IN  CHANCERY. 

Mr.  IL  Palmer  and  Mr.  Ekkrtan  for  the  Defendant 
Cross. 

Mr.  Roupdl  and  Mr.  Amphlett  for  the  Defendant  Ihky. 

Mr.  WalpoU  and  Mr.  W.  M.  Jamss  for  the  Defendant 
SethelL 

The  Mabteb  of  the  Bolls. 

Since  the  Court  rose,  I  have  attentively  considered 
the  argument  of  the  Plaintiffs'  Counsel,  and  I  have 
satisfied  myself  that  I  ought  not  to  call  on  the  Defend- 
antSy  for  I  feel  convinced,  that  in  this  case  the  Plain- 
tiffs are  not  entitled  to  a  decree,  and  the  ground  on 
which  I  proceed  is  solely  on  the  lapse  of  time. 

The  Plmntifis  filed  this  bill  on  the  26th  of  June 
1649,  complaining  of  breach  of  trust,  committed  by 
irregular  investments  of  the  property  of  a  testator,  who 
died  so  long  back  as  the  year  1796.  So  that  the  bill 
was  filed  nearly  fifty-three  years  after  the  death  of 
u  testator,  in  respect  of  whose  assets  these  breaches 
of  trust  were  committed.  The  testator  by  his  will, 
directed  the  whole  of  his  property  which  did  not 
consist  of  money  to  be  collected  and  got  in,  and 
after  pajrment  of  his  debts  and  legacies,  that  the  re- 
mainder should  be  placed  '*  on  government  or  other  good 
security/'  but  he  gave  no  power  to  vary  the  securities. 
It  has  been  justly  observed,  that  as  the  money  was 
received  from  time  to  time,  in  small  portions,  they 
could  not  conveniently  be  laid  out,  except  in  the  funds. 
I  assume,  for  the  purposes  of  my  judgment,  that  it  was 
the  bounden  duty  of  the  executors  to  lay  out  the  assets 
in  consols,  and  that,  but  for  the  lapse  of  time,  the 
Plaintiff  would  have  a  right  to  compel  the  executors  to 

repair 
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repair  the  alleged  breaches  of  trust  The  testator  directed  ^  }^^}* 
the  interest  to  be  paid  to  his  wife  for  lifci  and»  after 
her  death,  the  capital  was  to  be  paid  to  Walter  Browne 
of  Bristol,  who,  at  the  death  of  the  testator,  was  an 
adult  perfectly  competent  to  understand  his  rights.  The 
Plaintiffii  had  no  direct  interest  under  the  will  of  the 
testator;  they  were  not  direct  objects  of  his  bounty, 
but  derived  their  interest  entirely  under  the  wiU  of 
Walter  Browne,  of  Bristol* 

.  Walter  Browne  of  Bristol  died  in  April  1826,  that 
is,  after  a  lapse  of  about  thirty  years  from  the  death  of 
the  testator.  What  did  Walter  Browne  do  during  the 
whole  of  this  course  of  time  ?  The  persons  who  com- 
mitted this  breach  of  trust  died,  the  one  in  1814,  and 
the  other  executor  1815 ;  and  the  breaches  of  trust  had 
been  completed  in  1812,  and  from  that  time  until  his 
death,  Walter  Browne  was  fully  competent  to  set  the 
matter  right,  and  have  the  breach  of  trust  repaired.  I 
do  not  concur .  in  the  argument,  that  the  tenant  for 
life  being  then  alive,  this  breach  of  trust  could  not 
have  been  repaired,  or  that  the  time  ought  not  to 
be  calculated  until  her  death.  If  the  rights  of  the 
Plaintiffs  had  arisen  then  for  the  first  time,  as  if  the 
will  had  given  it  to  the  wife  for  life,  and  after  her 
death  to  such  of  the  children  of  Walter  Browne  of 
Bristol  as  should  be  living  at  her  decease,  so  that  they 
had  a  mere  contingent  interest,  the  Court  would  have 
paid  the  greatest  attention  to  that  fact,  but  here  there 
was  a  vested  interest  in  Walter  Browne  of  Bristol,  who, 
at  the  death  of  the  testator,  had  as  perfect  a  right  to 
see  that  the  fund  was  secured  and  invested  as  he  had  at 
the  death  of  the  widow. 

'    I  am,  therefore,  of  opinion  that  Walter  Browne  ought 
to  have  set  this  matter  right  in  his  lifetime,  if  he  com- 
plained 
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I85t.        plained  of  it^  and  that  the  Plaintiffis,  who  must  stand  in 
^^^'^^     his  shoes,  can  have  no  better  equity. 

Cross.  j^^  ^^^  question  is,  if  Walter  Browne  had  filed 

Obligation  on   a  bill  in  April  1826,  without  any  further  evidence 
Saed^to^a*      ^^  ^^  subject,  would  this  Court  have  entertained  the 
residuary  estc,  suit     The  Court  would  have  said,  •*  thirty  years  have 
to  seeThHtTt    elApsed,  why  have  you  taken  no  steps  to  see  to  this 
is  properly  in-  matter,  and  have  the  fund   invested  upon  a  proper 
security  ?  "  The  burthen  of  proof  would  then,  I  conceive, 
have  been  on  Walter  Browne,  as  it  is  now  on  the  Plain- 
tiffs, to  shew,  that  there  was  something  to  prevent  his 
taking  that  course. 

In  cases  of  laches  the  rule  of  this  Court  is  properly 
strict,  for  it  is  a  serious  evil  to  compel  a  man  to  pre- 
serve his  evidence  for  an  unreasonable  time;  his  defence 
may  be  a  distinct  case  of  acquiescence,  and  yet,  after 
the  lapse  of  time,  the  evidence  of  it  might  be  irrecover- 
ably lost  I  should  therefore  require  a  satisfactory 
explanation  shewing  why  Walter  Browne  did  not  take 
proceedings.  The  Plaintiffs  stand  in  his  place ;  but  as 
they  did  not  attain  twenty-one  till  1834,  I  pass  over 
that  period. 

But  look  at  their  own  acts.  They  were  both  of  age  in 
1834,  and  in  1835  they  applied  to  know  what  the  state 
of  the  funds  was ;  this  appears,  from  a  letter  written 
in  answer  in  January  1835,  which  expressly  refers 
to  an  application  made  by  the  Plaintiffs  for  the  pur* 
pose  of  ascertaining  the  state  of  the  funds.  This  letter 
proves,  that  the  Plaintiffs  were  actively  employed  in 
ascertaining  what  the  state  of  the  funds  was: — that 
they  received  information  on  the  subject,  and  expres- 
sions of  willingness  to  give  every  information,  and  that 

Ae 
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the  money  was  invested  in  the  Z\  per  cents.  This  there-  1851. 
fore  informed  them  of  a  dealing  with  the  assets  in- 
consistent with  the  general  rule  of  the  Court.  They 
were  then  put  on  inquiry,  to  know  what  the  stock  was 
and  how  it  had  been  dealt  with.  I  must  conclude 
from  this  and  the  other  letters,  that  the  Plaintiflb  had 
notice  of  the  nature  of  the  breach  of  trust,  and  that 
part  of  the  property  consisted  of  canal  and  turnpike 
trusts ;  for  it  was  stated,  that  if  they  wished  the  canal 
and  turnpike  shares  sold,  and  the  proceeds  bought  into 
consols,  there  would  be  no  objection. 

With  this  information,  the  Plaintiff)  proceeded  to 
sell  their  reversionary  interest  in  the  property,  and  con- 
veyed it  by  specific  description  by  the  deed  of  the  20th 
of  May  1839.  I  consider  this  as  equivalent  to  accepting 
payment,  and  when  a  party  accepts  payment,  and  lies 
by  for  ten  years,  he  cannot  afterwards  complain  of  a 
breach  of  trust  affecting  the  amounti  but  must  be 
treated  as  having  acquiesced  in  it* 

With  respect  both  to  the  father  and  sons,  I  think  their 
conduct  amounts  to  such  an  acquiescence,  or  sleeping 
on  theif  rights,  as  to  induce  the  Court  not  to  interfere 
in  their  favour. 

Courts  of  equity  have  always  considered  it  of  the 
greatest  possible  importance  that  parties  should  not  sleep 
on  their  rights,  (a)  If  the  mere  allegation  of  fraud 
enabled  any  one  to  open  transactions  many  years  after 
he  had  notice  of  it,  this  doctrine  might  itself  be  the 
means  of  perpetrating  the  greatest  frauds,  in  cases 
where  the  evidence  being  lost  by  the  lapse  of  time^ 
an  innocent  party  might  be  left  defenceless.     I  have  no 

hesitation 

(a)  Champion  v.  B'tghy^  1  by  Lord  Cottenham  18th  March 
Bust,  fc  Hfyl.  539.,  and  afiirmed      1846. 

Vol.  Xir.  ^  / 
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hesitation  or  doubts  that  thia  Court  would  violate  all 
principles  on  which  it  has  acted,  if  it  allowed  this 
matter  to  be  now  opened. 

It  is  said,  in  this  case,  that  if  the  Court  were  to  open 
the  transaction  it  would  produce  no  injustice,  because 
there  are  abundance  of  assets  undistributed.  Nothing 
could  be  more  dangerous  than  to  proceed  on  such  a 
principle.  This  Court  must  proceed  on  fixed  rules, 
and  if  it  opened  this  transaction  merely  because  there 
are  abundance  of  assets  to  set  the  matter  right,  it  must 
do  so  in  other  cases  where  the  property  has  been  dis- 
tributed and  enjoyed  for  the  lapse  of  half  a  century. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  this 
bill  must  be  dismissed  with  costs. 
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-Jffii.  29. 
Re  HALL'S  Charity.  j^2- 

THIS  was  a  petition  presented  by  two  Justices  of  Charitable 
the  Peace  for  the  county  of  Worcester,  under  the  ffihc  rejaro-^ 

authority  of  Sir  Samuel  BamiUy^s  Act  (a).  tion  of  the 

church  of  U^ 
and  to  the  use 
The  petition  stated^  thBitHdward Hall,  formerly  of  ofthcrepara- 
__-,.-  o   -^wr  «       ^*o"  of  the 

Upton  upon  Severn  m  the  county  of  Worcester,  by  bridge  of  U., 

feoffment,  dated  the  4th  day  o{ March,  in  the  eighteenth  *?**  *?  ^^t^^ 

i*    1         .  ^  /^  »,T.     ,     ,        .  t    1 .  I.  of  other  things 

year  of  the  reign  of  Queen  Ehzabeth,  with  hvery  of  needful  within 

seisin,  granted  and  enfeoffed  to  John  Badger,  Edmund  ^  ^^^  jfg. 

Lechmere,  and  other  persons,  their  heirs  and  assigns,  cretion  of  the 

pertain  hereditaments  therein  mentioned,    to  hold  the  app*ne?and  ^ 

same  for  ever  to  certain  uses,  in  the  Latin  language  distributed  for 

expressed  in  the  words  and  characters  following,  that  that  the  dis-* 

is  to  say :  —  **  Ad  opus  et  usu  repaciois  ecdie  pochiid  de  cJ[f tion  ap- 
rv  ,    .      <Vi,         1  ^  .-.        .     *       phedtothe 

Upton  sup  Saortna  p  et  ad  opus  et  usu  repaciois  cujusam  third  branch 

pontis  vo8  Upton  Brydge  et  ad  opus  et  usu  alioj  neces-  ^^e^t'^ree  ob!' 
sario^  infra  pochia  de  Upton  p*^'  de  tempe  in  tempus  fien^'  jects  took 
p  discretioem  p^'  cofeoffal  et  hered  suog  et  alio^  pochianog  ^^^  Un Jg^  Sir 
de    Upton  p^'  aplicandoj  et  distribuendoj   inpptum."  Samuel  Ro- 
And  which  being  translated  into  English  are  to  the  the  Court  has 
purport  or  effect  following,  that  is  to  say ;  —  "  To  the  jurisdiction  to 
use  and  behoof  of  the  reparation  of  the  parish  church  of  proportions  in 
Upton  upon  Severn  aforesaid,  and  to  the  use  and  behoof  ^jjjjritable  ob- 
of  the  reparation  of  a  bridge  called  Upton  Bridge,  and  jects  are  en- 
to  the  use  and  behoof  of  other  things  needful  within  S^J^J^^"  a"""' 
the  parish  of  Upton  aforesaid,  from  time  to  time  to  be  previous  mis- 
done,  at  the  discretion  of  the  aforesaid  co-feoffees  and  ife  funds'*  ° 
their  heirs,  and  of  other  the  parishioners  of  Upton  afore-  amongst  thera. 
^aid,  to  be  applied  and  distributed  for  ever."  the  authorities 

upon  the  con- 
(fl)  68  0. 3.  c.  101.  struction  of 

JO  It    ^'"^  Samuel 

RontUft/'a  Act. 
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1851.  It  then  stated,  that  some  small  sums  of  money  had 

been,  from  time  to  time,  down  to  the  year  1839,  ex- 
pended or  allowed  by  the  trustees,  out  of  the  income 
of  the  charity,  in  or  for  the  reparation  of  the  UptM 
Bridge. 

That  since  the  year  1839,  no  part  of  the  income  of 
the  charity  property  had  been  applied  in  or  towards  the 
reparation  of  the  bridge,  but  the  whole  of  such  income 
accrued  since  the  year  1839,  except  a  cash  balance 
now  in  the  hands  of  the  trustees,  had  been  applied  by 
them  in  or  towards  the  reparation  or  rebuilding  of  the 
parish  church  of  Uptotif  or  in  or  towards  other  purposes 
within  the  parish  of  Upton,  exclusive  of  the  reparatioa 
of  the  bridge. 

That  the  clear  income  of  the  sud  charity  estates 
amounted  to  90L  or  thereabouts* 

That  the  bridge  was  now  in  a  dilapidated  and  un- 
safe condition,  and  a  very  large  sum  of  money,  amounting 
to  several  thousand  pounds,  was  necessary  to  be  imme« 
diately  laid  out,  either  in  extensive  reparations  of  or  ia 
rebuilding  the  same.  That  the  county  of  Worcester 
was  bound  to  repair  or  rebuild  the  bridge  (as  the  case 
might  require),  and  to  bear  the  expenses  thereof,  so  for 
as  the  same  was  not  borne  by  the  said  charity. 

It  prayed,  that  it  might  be  declared,  that  the  cash 
balance  now  in  the  hands  of  the  trustees,  and  one  moiety 
of  the  income  of  the  charity  estates,  and  so  much  of  the 
other  moiety  thereof  as  might  not  from  time  to'  time  be 
needed  for  the  reparation  of  the  parish  church  of  Upton, 
was  applicable  and  ought  to  be  applied  in  or  towards 
deOaying..«r  reimbursing  to  the  county  of  Worcester 
the  expense  of  the  necessary  repfCTBttoTT'or  gobuilaing 


In  re 
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4>f  the  bridge*    And  that  all  proper  directions  might 
be  given  for  insuring  the  proper  application  of  such 
monies  accordingly ;  or  for  a  scheme  for  the  application       Hall's 
of  the  income  of  the  charity  estates.  Charity. 

Mr.  RoupeU  and  Mr.  Amphlett,  in  support  of  the  pe- 
tition. 

Mr.  Llaj/d  and  Mr.  Younge,  cantrOi  for  the  Trustees. 

Mr.  RoupeU  in  reply. 

The  first  question  was,  whether  the  Court  could,  in 
this  case,  give  relief  upon  petition  under  the  statute. 
As  to  this  The  Corporation  of  Ludlow  v.  Greenhouse  (a), 
JSx  parte  Rees  (i),  and  In  the  Matter  of  Dean  Clarhe*$ 
Charity  {c),  were  cited. 

Secondly,  as  to  the  construction  of  the  deed,  it  being 
contended  by  the  Petitioners,  that  there  were  three 
objects,  each  entitled  to  one-third  of  the  income,  and 
that  the  discretion  of  the  co-feoffees  was  limited  to  the 
last,  namely,  to  the  application  towards  the  *^  other 
things  needful  within  the  parish."  On  the  other  hand, 
the  Respondents  contended,  that  the  discretion  was  ap- 
plicable to  every  branch  of  the  sentence,  and  that  the 
trustees  and  parishioners,  at  their  discretion,  might  ap- 
ply the  funds,  exclusively,  towards  any  of  the  objects. 
They  contended,  also,  that  under  the  3  James  1.  c.  24. 
and  the  9  &  10  Vict  c.  ccxcL  <«.  ix.,  the  burthen  of  re- 
building the  bridge  was  thrown  on  the  County,  and 

that 

(a)  1  Bligh,  N.  S.  66.                       (c)  8  Simom,  M.    r 
X     \b)  3  Vei,  ij-  B.  10.  ^      / 
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that  the  deed  only  authorised  a  reparation  and  not  a  re* 
building  of  the  bric^ 

The  Masteb  of  the  Bolls  reserved  his  judgment 


^«y  7.  The  Masteb  of  the  Rolls. 

The  question  is^  whether  the  words  at  the  end  of 
the  sentence  per  discretionem  predictorum  cofeoffatorum, 
&c.  apply  simply  to  the  next  preceding  words  ad  opus 
et  usum  alionim  necessariorum,  or  are  to  be  applied  to 
the  former  parts  of  the  sentences  ad  opus  et  usum  repa- 
rationis  ecclesite  et  ad  opus  et  usum  reparatioms  pontis 
&c.  Upon  the  best  opinion  that  I  can  form  on  this 
deed,  I  certainly  think  that  the  true  construction  is, 
that  those  words  at  the  end  apply  only  to  the  third 
branch  of  the  preceding  sentence,  and  that  the  discretion 
of  the  feoffees  and  the  other  parishioners  is  restricted 
to  the  selection  of  the  necessary  and  proper  things 
within  the  parish,  and  to  which  the  proper  proportion 
is  to  be  applied. 


I  concur  in  thei .  argument  that  there  are  three  dis- 
tinct objects,  each  beginning  ad  opus  et  usum  ;  so  that  it 
is,  in  effect,  1st.  Ad  opus  reparationis  Ecclesia ;  2ndly. 
Ad  opus  reparationis  Pontis;  3rd.  Ad  opus  aliorum 
necessariorum  in  ParochiA.  I  think  that  the  words,  on 
a  proper  application  of  the  principles  of  construction, 
import  three  distinct  branches  of  the  sentence;  and 
as  to  the  last  only,  the  discretion  is  to  be  exercised. 
I  have  not  come  to  this  conclusion  without  some  hesi- 
tation and  doubt ;  but,  on  the  whole,  this  appears  to 
be  the  best  and  most  proper  construction.  I  am,  there- 
fore, of  opinion,  first,  that  the  feoffees  and  parishioners 
have  no  right  or  discretion  to  neglect  the  repair  of 

the 
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the  parish  church  or  bridge,  and  to  applj  the  income  1851. 
of  the  property  exdusively  to  such  things  needful  in 
the  parish  as  they  may  think  fit.  If  it  were  not 
intended  to*be  imperative  on  the  feoffses  and  parish- 
ioners to  repair  the  church  and  bridge,  why  did  the 
settlor  specify  those  two  objects?  The  construction 
contended  for  by  the  trustees,  if  they  can  reject  those 
purposes  whenever  they  think  fit,  would  have  the  ef- 
fect of  making  those  words  wholly  inoperative  at  their 
discretion.  I  think,  however,  it  is  imperative  on  them 
to  apply  a  certun  part  of  the  rents  in  the  repair  both 
of  the  church  and  bridge. 

What  portion  ought  to  be  so  applied  ?  I  think  that 
the  whole  income  is  applicable  to  the  three  purposes, 
and  that  it  ought  to  be  applied  in  equal  shares  and 
proportions;  consequently  one-third  ought  to  be  ap- 
plied towards  the  repair  of  the  church,  one-third  to- 
wards the  repair  of  the  bridge,  and  the  remaining 
one-third  for  such  purposes  aa  the  trustees  of.  the 
charity  and  parishioners  should  think  most  needful, 
within  the  parish.  The  result,  in  my  opinion,  is,  that  I 
ought  to  declare  this  to  be  the  true  construction  of  the. 
deed  of  feofiment. 

I  cannot  make  the  order  which  is  asked  by  the  prayer 
of  the  petition,  directing  the  present  accumulation  in 
the  hands  of  the  trustees  and  other  sums  to  be  paid  to 
the  county,  until  they  shall  be  recouped  for  the  exclu- 
sion of  the  bridge  for  past  years.  I  think  I  have  no 
jurisdiction,  on  this  petition,  to  take  accounts  of  the  back 
rents,  and  make  the  trustees  liable  for  any  such  misap- 
plication as  is  asked  for.  The  same  reason  would  make 
it  improper  to  direct  the  future  rents  to  be  applied  to 
Biaking  good  any  former  misapplication. 

/4  As 
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As  to  the  mode  in  which  the  two-thirdd  ought  to  be 
applied,  it  is  to  be  observed,  that  the  repairs  in  one 
year  may  be  slight,  but  in  others  very  considerable.  I 
think  that  as  much  as  is  necessary  ought  to  be  applied 
in  the  repair  of  the  church  and  bridge,  and  that  the 
remainder  ought  to  be  invested  in  the  names  of  the 
trustees,  to  be  applied  for  those  purposes,  from  time  to 
time,  as  occasion  may  require.  If,  in  a  considerable 
number  of  years,  there  should  be  a  large  surplus  not 
required  for  those  purposes,  it  will  be  necessary  to  come 
to  the  Court  to  direct  its  application*  As  to  the  re* 
mainiug  one-third,  the  trustees  have  a  discretion  to 
apply  it,  as  they  may  think  fit,  towards  something 
necessary  within  the  parish,  and  the  parisliioners  are  to 
have  a  voice  in  its  application. 


The  costs  of  all  parties  must  come  out  of  the  fund, 
as  between  solicitor  and  client.  The  balance  in  hand 
must  be  divided  into  thirds,  and  applied  like  the  future 
rents.  I  say  nothing  as  to  whether  it  would  be  a  fit 
application  of  one-third  of  the  rents  to  apply  them  to- 
wards the  expense  of  rebnilding  the  bridge.  On  that 
I  cannot  make  a  declaration. 


I  ought  to  have  stated,  that  I  have  looked  at  the 
authorities  as  to  the  jurisdiction ;  it  is  not  necessary  to 
go  through  the  cases,  more  particularly  as  this  was  not 
a  case  in  which  the  trustees  were  desirous  of  putting 
the  parties  to  the  expense  of  an  information;  but  I 
think  that  the  effect  of  the  later  cases,  particularly  of 
the  Shrewsbury  Charities  (a\  is,  that  the  Court  has 
jurisdiction  to  make  the  order  I  have  stated. 

(fl)  1  Mac,  j-  Gor.  324.  and  1  Hall^  Tw.  ^\,  See  Shelford, iSO. 

Note. —  It  has  been  held,  that  the  operation  of  Sir  Samuel 
RoniiIli/*8  act  is  to  be  confined  to  simple  cases  of  abuse  of  a  clear 

trust 
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trust  The  Corporation  cf  Ludlow  v^  Greenhouse^  1  BU.  (i^5.)pp.  17*         1851. 

89*  ( 1827)»  overruling  Ex  parte  Greenhouse,  1  Maddock\  92.  (1816)» 

and  not  involving  the  interests  of  persons,  to  whom  such  abuse  could 

not  be  imputed ;  MitfimTi  Pleadmgt  (4th  ed.),  p.  19.   The  act,  how* 

ever,  opplies  to  the  following  case^ :  —  To  a  scheme  for  the  manage* 

ment  of  a  grammar-school.  In  re  Ro^ston  Free  Grammar-tckool,  8 

Beavan,  228.  (1839) ;  to  the  regulatiohs  of  the  internal  management 

of  a  school.  The  Rugby  School  Cate^  1  Beavan^  457.  (1839);  to  a 

scheme  for  the  future  management  of  the  charity  estate.  Ex  parte  y0  Jjf   ^^^^^^^^  f// 

the  Berihampttead  Free  School,  2  Ves.  ie  B.  134.  (1813),  and  to  a     CttZo^  /^  /^eTfff 

scheme  for  the  future  management  of  the  estate  and  school,  and  to 

ascertain  if  an  act  of  parliament  should  be  applied  for  ;  In  re  the 

Shrewsbury  Grammar'tchoolf  1  Mac,  4r  Gor*  324.  and  I  Hall  4*  Tw. 

401 .  ( 1849).    Under  the  act,  the  Court  has  jurisdiction  to  reinstate 

the  school-master,  if  improperly  dismissed  ;  In  re  Phillips^  Charity^ 

9  Jaritt^  959.  (1845),   In  re  Frcvmgton  School,   10  Jurist,  512. 

(1846);  but  see  Attomey-General  v.  The  Corporation  of  Bristol^ 

14  Simons^  648.  (1845),  and  The  Attorney-General  v.  Tlte  East 

itetford  Grammttr-school,  17  L.  J.  (N.  S.)  Cb.  450.  (1848) :  to  ap* 

point  new.  trustees,  Bignold  v.  Springfield,  7   CL  4*  Fm,  71.  74* 

(1837-39);  to  sell  the  charity  estate.  In  re  Parkins  Charity ^  12 

Simons,  329.  (1841-42) ;  but  semble,  contra.  In  re  Suir  Island  Female 

Charity  School,  3  Jones  ^  L.  Ill,    So  to  authorise  a  beneficial  ex« 

change  of  the  charity  property,  MUdmay  v.  Lord  Methuen  per  Lord 

Cranworth,  22d  Feb,  1851,  and  to  settle  conflicting  claims  under 

the  same  instrument.  In  re  Parish  of  Upton  Warren,  I  Myl.  ij*  K, 

410.    The  Court  has  jurisdiction  on  a  subsequent  information  to 

alter  a  scheme  settled  on  petition  under  this  act,  Attomey-General 

V.  Earl  of  Stamford,  1  Phillips,  p.  749.  (1840)  ;  and  where  parishes 

are  divided  into  districts,  to  apportion  the  parochial  charitable  gifts 

between  them,  8  &  9  Vict.  c.70.  s.  20. ;  In  the  Matter  of  the  West 

Ham  ClusrUies,  2  De  Gex  4"  S.  218.  (1848). 

But  under  this  act,  the  Court  has  no  jurisdiction  to  determine  the 
validity  of  the  appointment  of  trustees ;  In  re  P/iilUpott's  Chmity^  8 
Simons^  381.  (1837) ;  or  to  determine,  where  parties  claim  adversely, 
the  right  to  administer  the  fund,  In  re  West  Retford  Church  and  Poor 
Lands,  10  Simons,  101.  (1839) ;  or  whether  the  trustees  have  power 
to  alter  the  old  rules  and  regulations  of  a  school;  TTte  Attorney^ 
General  v.  The  East  Retford  Grammar-school,  17  L.J.  (y.  5.)   Ch. 
450.(1848)  ;  or  to  determine  the  adverse  claims  to  lands  ;  Ex  parte 
Rees,  3  Ves.  4-  B.  10.  (1814)  ;  Ex  parte  Brown,  Cooper,  295.  (1815) ; 
or  to  set  aside  a  lease  of  the  charity  property;  Ex  parte  Skinner,        ^ 
2  Mer.  453.,  and  1  W'dson,  C.  C.  14.  (1815)  ;  orio  transfer  tbe  funds         \ 
of  a  dispensary  to  a  hospital,  and  amalgamate  the  two  institutions  \^'   ", 
In  re  Reading  Dispensary,  10  Simons,  1 18.  (1839)  ;  or  to  add  to  the 
number  of  trustees  limited  by  the  foundation.  In  re  Storey's  Alms* 

hotues. 
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koutei,  9  L.  J.  (KS.)  Ch.  93.  (1840) ;  or  to  direct  accounts  of  th# 
estate  of  persons  who  have  received  the  rents  of  the  charity  estate. 
In  re  St.  Wenn's  Charity^  8  ^m.  ^  St.  66.  (1824) ;  and  the  Act  is 
inapplicable  to  any  but  simple  breaches  of  trust,  7^  Carporatkm 
of  Ludlow  y.  Oreenfiouse,  1  BH.  JNT.  S.  17.,  which  sought  to  make  the 
corporation  liable  for  waste  or  to  constructive  trusts ;  Ex  parte 
Broivn,  Cooper,  895. 

In  proceedings  under  the  act,  it  has  been  settled,  that  an  order 
upon  a  petition  not  signed  by  the  Attorney-General,  is  a  nullity ; 
Attorney-General  v.  Green,  I  Jac,  ^  W.  305.  (1820)  ;  and  that  a 
petition  not  complying  with  the  requisite  forms  will  be  taken  off  the 
file,  and  an  order  made  on  it  discharged  on  motion^  Re  Dovenby 
Hospital,  1  Myl.  <$•  Or.  279.  (1836.)  The  Attorney- General  ought 
to  be  a  party  to  all  inquiries  before  the  Master  under  thi&  act,  and  any 
proceedings  taken  in  his  absence  are  irregular  :  Aitomey-Generttl 
V.  The  Earl  of  Stamford,  1  PkU.  737  (1839).  The  Petitioner  must 
have  an  interest  in  the  charity ;  In  re  the  Bedford  Charity,  2  Sumu. 
pp.  518.  525 ;  it  is  imperative  on  the  Master  to  receive  affida- 
vits as  evidence ;  Ex  parte  Greenhouse,  1  Swan.  60.  and  1  Wilson, 
C.  C.  18.  (1818) ;  and  on  the  Master's  report  the  Court  may  pro- 
ceed on  mo/ton.  The  Lord  Chancellor  has  no  jurisdiction  to  heac 
an  appeal  from  the  Master  of  the  Rolls  under  this  act'.  In  re 
Royston  (rrammar'School,  9  Law  J.  (N.S.)  Ch.  250.  (1840)  ;  In  re 
Slewringe*t  Charity,  3  Mer.  707.  (1814)  ;  /»  re  Chipping  Sodbury 
School,  5  Simons,  410.(1832);  and  ills  in  the  discretion  of  the 
Court  to  decline  to  make  an  order,  and  to  require  the  parties  to 
proceed  by  information  ;  Attomey-General  v.  The  Earl  of  Devon, 
15  Simons,  p.  261.  (1846.) 

See  also  Ex  parte  Fowlser,  1  Jac.  ^  W.  70.,  and  In  re  FeytotCe 
Hospital,  14  L.  J.  (N.S.)  Ch.  129.,  and  Sheffifrd  on  Mortmain,  481. 
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MATTHEWS  v.  BAGSHAW.  May  9. 

npHE  testator,  an  indigo  planter,  resident  in  the  A  planter  in 

-*•    East  Indies,  employed  Messrs.  Bagshaw  &  Co.  advwice8fix)m 

as  his  agents.     It  was  admitted,  on  both  sides,  to  be  ^^  agents, 

the  regular  course  of  business    in   Indian  for  indigo  torn,' were 

planters  to  obtain  advances  from  their  agents,  to  enable  c'^^^'^et^  to  a 

,  -  .  _  ^  °  ,    ,         commission 

them  to  cultivate  and  manufacture  the  crop,  and  that  on  their  ad- 

on  such  advances  being  made,  it  is  the  custom  of  the  I!"5,f"*  "*^ 
,        .  .    ,  ®°  the  pro- 

trade  to  charge,  besides  interest,  a  commission  of  2^  duce  of  the 

per  cent  on  the  advances,  2^  per  cent  on  the  sales,  and  crop.^  The 

1  per  cent  on  the  amount  realised  on  the  latter,  and  P^^"[^^  ^^^> 

which  is  termed  ''  a  commission  in  accoimt."    These  ecutors  sold 

commisuons  are  the  agent^s  profits  in  the  transaction,  ^e  factory, 

,  1  .1  .         /.         .    .  and  got  m  the 

and  are  the    only  remuneration  he  receives  for  the  crop,  and  re- 
trouble  of  keeping  and  making  out  accounts,  and  the  ™"^  J^™^ 

great  risk  he  runs.  who  sold  the ' 

latter,  and 
accounted  to 
The  testator  died  in  August,  1840,  having  appointed  the  executors 

two  persons  resident  in  India  his  executors.    At  the  iance»  after 

time  of  his  death,  he  was  indebted  to  Messrs.  Bagshaw  deducting  the 

amount  due 
and  Co.,  his  agents,  for  advances,  &c.,  in  the  sum  of  to  them. 

165,488  rupees.    After  his  death,  Messrs.  Bagshaw  and  ^StJra  ^^"^ 

Co.  made  the  necessary  advances  for  getting  in  the  were  entitled 

crop,    which  amounted  to  77,401   rupees,  and  thus  Tj^^^^!^^ 

making  the  whole  debt  due  to  them  242,889  rupees.        mission)  on 

the  gross 
proceeds  of 
The  factory  was  sold  by  the  executors,  and  the  the  factory 

money  remitted  to  Messrs.  Bagshaw  and  Co.      The  "*°^"^P" 

crop  was  got  in  by  the  executors,  and  sent  to  Messrs. 

Bagshaw  and  Co.,  who  sold  it.     In  this  way,  Messrs. 

Bagshaw  received  for  the  produce  of  the  factory,  and  of 

the  crop,  the  sum  of  415,587  rupees,  out  of  which  they 

retained  their  debt  and  commission,  and  accounted  to 

the 
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the  executors  for  the  residue^  which  amounted  to  172,698 
rupees. 

In  taking  the  accounts,  the  Master,  according  to 
the  custom  in  India  (a),  had  allowed  to  the  executors  a 
commission  of  5  per  cent  on  415,587  rupees,  which  he 
considered  the  gross  amount  of  their  receipts.  The 
Plaintiff  took  several  exceptions  to  the  Master's  report, 
by  which  he  insisted,  that  the  executors  were  only 
entitled  to  commission  either  on  the  172,698  rupees 
(being  the  balance  of  the  sum  of  415,587,  after  de« 
ducting  the  sum  of  242,889  retained  by  Messrs.  Bag^ 
shaw  and  Co.,  for  their  debt),  or  on  193,938,  the  pro- 
ceeds of  the  sales  of  the  factories. 

In  support  of  the  view  taken  by  the  Plaintiff,  the 
opinion  of  a  gentleman  who  had  practised  fourteen 
years  as  a  barrister  at  Calcutta  was  produced.  He 
thought  that  the  agents  had  a  right  to  receive,  hold, 
and  sell  the  crop  of  1840,  and  that  the  testator  could 
not  have  divested  the  indigo  from  them,  even  by 
paying  the  commission,  inasmuch  as  the  agents  would 
be  entitled  to  insist  on  a  general  lien  to  cover  both  their 
commission  and  general  balance.  He  was  of  opinion 
that  the  agents,  and  not  the  executors,  had  the  right  to 
receive  directly  the  produce  of  the  sale  of  the  indigo, 
(221,694  rupees),  and  that  the  executors  were  not 
entitled  to  commission  on  that  sum.  As  to  the  produce 
of  the  factories,  his  opinion  was  doubtful. 

The  exceptions  now  came  on  for  argument. 


Mr.  R»  Palmer  and  Mr.  John  Baily  in  support  of  the 
exceptions. 

The 

(fl)    Cockerell   v.    Barber^    1       Campbell  y.  Campbell,  ]3  Shiiotis^ 
'imojis^t^^nd   2  Rust,  585. ;       168.  and  2  V.  *  C  (C.  C.)  607. 
Freeman  v,  Fairlie,  3  Mcr,  24. ; 


Bagshaw 
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The  opinion  of  Counsel  on  matters  of  foreign  law  is        1851. 
receivable  in  evidence;   JSarl  Nelson  v.  Lord  Brid"    j^^^^^ 
port  (a).     From  this  it  appears,  that  Messrs.  Bagshaw  v. 

&  Co.  had  a  right  to  receive,  hold  and  sell  the  crop, 
and  that  their  right  could  not  be  divested.  It  appears 
also,  that  by  the  terms  of  the  contract  between  the  tes- 
tator and  Messrs.  Bagshaw  &  Co.,  the  latter  had  a  lien 
on  the  crops  for  their  advances,  but  not,  we  admit,  on 
the  factories.  They  had  stipulated  that  they  should 
have  the  sales,  and  be  allowed  2\  per  cent  on  the 
produce  of  them;  the  crops,  therefore,  necessarily 
passed  through  their  hands  with  the  right  to  retain 
their  debt,  and  the  executors  were  entitled  to  charge 
commission  on  the  amount  which  they  were  entitled  to 
receive  from  Messrs.  Bagshaw  &  Co.,  —  viz.  on  the 
balance  only.  It  would  be  most  oppressive  to  allow 
two  sets  of  commissions  on  these  large  sums,  the  one  to 
the  agents,  and  the  other  to  the  executors. 

The  IVIasteb  of  the  Rolls  (without  calling  on  the 
other  side).  There  is  not  sufficient  reason  to  induce  me 
to  think  that  the  Master  has  come  to  a  wrong  conclusion. 
It  is  not  a  question  of  foreign  law  to  be  determined  by 
the  opinions  of  foreign  jurists,  but  a  question  of  English 
law,  to  be  determined  in  an  English  Court  of  Justice. 
It  depends  on  the  custom  of  India^  which  may  be  proved 
by  evidence;  and  by  the  law  o( England,  it  has  long 
been  settled,  that  Indian  executors,  while  resident  in 
India,  are  to  be  allowed  5  per  cent  on  the  assets  col-* 
lected  by  them.  The  only  question  is,  whether  these 
sums  or  any  part  of  them  are  to  be  exempted  from 
that  rule.  There  is  no  question  that  any  sums  received 
by  an  executor  through  his  agent  is  subject  to  the 
rule ;  and  here  it  is  admitted  that  the  money  received 

for 

(a)  8  Beavan,  5S7. 


\ 
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for  the  factories  was  received  by  Messrs.  Bagshaw  & 
Co.,  simply  as  the  agents  of  the  executors. 

The  question  remains  as  to  the  crops ;  and  as  to  them, 
it  is  said,  that  if  the  sale  had  been  made  hj  a  mortgagee, 
he  would  have  been  entitled  to  deduct  from  his  receipts 
the  amount  due  to  him,  and  nothing  would  come  to 
the  executors,  but  the  balance  after  such  retainer : — that 
here,  the  contract  between  the  testator  and  his  agents 
was  such,  that  he  could  not  divert  the  crop  from  them, 
without  paying  them  the  commission  on  the  advances 
and  on  the  sale  of  the  crop.    Now,  admitting  that  to 
be  so,  the  effect  would  simply  be,  that,  on  paying  these 
sums,  the  executors  might  have  taken  the  crop.   Messrs. 
Bagshaw  &  Co.  were  the  agents  of  the  testator,  the 
relation  between  them  was  that  of  principal  and  agent, 
subject  to  the  particular  stipulations,  and  neither  the 
loan  nor  the  lien  affect  the  question ;  I  think  the  ex- 
ecutors stood  in  the  same  relation.     It  appears  to  me, 
therefore,    that  this  is  the  ordinary  case  of  principal 
and  agent     By  the  law  of  this  Court,  Indian  executors 
are  entitled  to  5  per  cent  on  the  gross  sum  received  by 
them ;  Bagshaw  &  Co.  were  the  agents  of  the  execu- 
tors, and  received  the  whole  produce  as  such,  and  the 
circumstance  of  there  being  a  special   contract,  does 
not  alter  the  nature  of  the  case.    I  cannot  think  that 
the  Master  has  come  to  a  wrong  conclusion. 

Exceptions  over-ruled. 

Note. — The  custom  of  allowing  a  commission  to  executors  and 
adminntrators  in  the  presidency  of  Bengal,  has  been  abolished  by 
Act  No.  VII.  of  1849,  of  the  Governor  General  in  Council.  By 
that  act,  an  **  Administrator  General "  has  been  appointed  in  place 
of  the  "  Ecclesiastical  Registrar,**  with  a  reduced  commission  of  3  per 
cent  on  monies  distributed,  or  invested  in  manner  therein  provided. 

By  act  No.  II.  of  1850,  the  provisions  of  the  above  act,  with  cer- 
tain restrictions,  are  extended  to  the  presidencies  of  Madras  and 
Bombay ;  but  the  rate  of  commission  to  the  public  administrator  is 
there  to  remain  5  per  cent,  until  altered  to  3  per  cent  by  the  Go- 
vernor and  council  in  each  of  these  presidencies.  J.  F.  L. 
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^■^HE  testafx>r,  trho  died  in  1792,  devised  hie  estates  Vfhete  the 

*     to  his  executors  and  trustees  for  a  term,  and  he  £""'*"''*'? 

'  ^       payment  out 

authorised  them  to  apply  300/.  and  lOOL  for  the  main-  of  a  particular 
tenance  of  his  two  sons,  until  they  attained  twenty-  tantamount  to 

one.  These  sums,  in  consequence  of  the  litigation,  fell  a  decision,  not 
^.     .   ^  only  that  such 

greatly  into  arrear.  fund  is  liable 

to  make  such 
'_,.--  1      •       n        1    t  /•    1  payment,  but 

.  Ihe  Master  havmg  found  the  amount  of  the  arrears,  also  the  in- 

they  were,  by  an  order  made  on  the  21st  otJuly  1849,  [^''^'/om"^ 

directed  to  be  paid  out  of  a  fund  in  Court,  which  was  puted  there- 

gomposed  of  the  produce  of  the  sale  of  the  real  estate  ^"j^  ^y^^  j^ 

and  of  the  rents  and  profits.     It  was,  at  the  same  time,  cree,  arrears 

referred  back  to  the  Master  to  compute  interest,  at  the  „Bnee  were 

rate  of  4  per  cent,  on  the  arrears  of  maintenance,  j&som  ordered  to  be 

1.11  1 1         <i         1  1      paid  out  of  a 

the  tune  when  the  same  were  payable  and  ought  to  be  fund  in  Court, 

paid.  ^""^r^"^ 

^  both  of  corpus 

and  rents  of 
The  Master  having  found  the  amount  of  such  interest,  real  estate, 

the  cause  came  on  for  further  directions.  ferred  to  the 

Master  to  cal- 

Mr.  Lhyd  and  Mr.  fF.  H.  Clarke  for  the  Plaintiff.       on  theS^'J^S! 

Upon  the 

Mr.  R.  Palmer  and  Mr.  Halktt  asked  for  payment  of  brfor^tbT'"^ 
the  amount  of  interest  found  due,  out  of  the  fund  in  Court  upon 
Court,  which  waa  composed  of  rents  and  capital.    They  ^^^^^^  *Hgi5 
argued  that  every  question  as  to  the  liability  of  the  real  that  it  was 
estate  or  of  the  corptis,  had  been  determined  by  the  last  petent^for  the" 
decaree.  parties  to 

contend,  that 
the  arrears 
Mr.   and  interest 
were  not  pay- 
able out  of  the  corptu,  for  the  point  must  be  considered  settled  by  the  prior  decree. 
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Mr.  W.  M.  James,  Mr.  FoUett,  and  Mr.  Shapter,  for 
other  parties. 

Mr.  Roupell  and  Mr.  Pofe,  for  a  party  entitled  to  the 
estate,  argued,  that,  upon  the  terms  of  the  will,  the 
maintenance  was  chai*ged  on  the  personal  estate  or  the 
rents  and  profits,  but  not  on  the  corpus  of  the  estate. 
[The  Master  of  the  Eolls.  You  must,  in  the  first 
instance,  shew  that  you  are  not  precluded  by  the  former 
decree.]  The  decree  contains  no  determination  or  de- 
claration of  the  right,  and  it  does  not  appear  that  the 
point  was  ever  adverted  to.  The  payment  must  have 
been  ordered,  on  the  supposition  that  the  rents  were  suffi- 
cient,  and  that  no  prejudice  would  occur  to  the  parties ; 
for,  although,  for  convenience,  the  payment  was  ordered 
out  of  the  fund  in  Court  generally,  still  that  did  not 
preclude  the  decision  of  the  point,  when  a  further  dis- 
tribution became  necessary.  The  Court  would  not  now, 
if  it  saw  that  the  maintenance  was  not  payable  out  of 
corpus,  continue  the  error.  The  fund  must,  therefore, 
be  apportioned  into  corpus  and  rents,  and  the  interest 
paid  out  of  the  latter. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  question  is  determined  by 
the  form  of  the  decree.  Although  it  is  very  desirable, 
as  far  as  possible,  that  the  rights  of  parties  should  be 
settled  by  an  express  declaration  of  the  Court,  still 
that  is  not  the  practice  in  a  great  number  of  cases. 
Where  the  Court  makes  an  order,  or  directs  a  payment 
out  of  a  fund,  which  would  be  quite  inconsistent  with 
the  rights  of  the  parties  unless  it  be  a  determination  of 
those  rights,  it  would  be  stultifying  its  orders,  if  it 
were  not,  in  all  future  proceedings,  to  consider  that 
the  point  had  been  detennined. 

If 
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If  an  oinler  be  made  for  payment  out  of  a  particular 
fund,  it  necessarily  involves,  that  the  Court  conadered 
the  party  entitled  to  be  paid  out  of  that  fond.  It  is  not 
necessary  to  make  an  express  declaration  of  such  rights 

Here  is  a  direction  for  payment  of  the  arrears  of 
maintenance  out  of  a  mixed  fund,  standing  to  the  general 
credit  of  the  cause,  arising  from  corpus  of  real  estate 
and  from  the  rents  and  profits.  The  Court,  I  conceive, 
thereby  determined,  that  such  arrears  were  payable  out 
of  the  mixed  fund.  I  hold  that  this  is  tantamount  to 
saying,  that  the  mixed  fund  is  liable  to  the  payment 

It  has  been  argued,  that  this  might  have  been  done 
without  prejudice  to  the  rights  of  the  parties,  for  the 
rents  might  have  been  sufficient  to  make  the  payment 
I  am  of  opinion,  that  the  construction  of  an  order  of  the 
Court  ought  not  to  be  made  to  depend  on  the  parti- 
cular fund  being  afterwards  ascertained  to  be  sufficient 
The  Court  would  be  acting  blindly,  first,  to  order  a 
payment  of  a  sum  charged  on  rents  out  of  corpus  and 
income,  and  leave  it  to  be  afterwards  ascertained, 
whether  the  income  was  sufficient  to  make  the  pay- 
ment I  am  of  opinion  that  wherever  the  Court  orders 
a  payment  out  of  a  mixed  fund,  without  reserving  the 
question  as  to  which  portion  of  the  fund  is  ultimately 
to  bear  the  payment,  it  is,  in  effect,  a  decision,  that  the 
mixed  fund  is  liable  to  make  the  payment  It  might  be 
possible  afterwards  to  separate  rents  from  corpus  for 
other  purposes,  for  instance,  as  between  other  parties, 
as  between  the  tenant  for  life  and  remainderman,  but 
not  as  against  the  person  receiving  payment. 

I  am  also  of  opinion,  that  the  question  of  interest  is 
also  concluded.  The  Court  never  makes  a  reference 
to  the  Master  but  with  the  intention  of  acting  on  the 

Vol.  XIV.  K  report 
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report.  Here  the  Court  had  ordered  payment  of  a  sum 
out  of  the  aggregate  fund,  and  has  directed  the  Master 
to  compute  interest  on  it  That,  I  conceive,  is  a  deter- 
mination, that  the  interest  is  to  be  payable  in  the  same 
manner  and  out  of  the  same  fund  as  the  principal.  If 
the  decree  be  wrong,  the  only  way  of  setting  it  right  is 
by  a  rehearing.  I  must  direct  payment  'of  the  interest 
out  of  the  residue  of  the  fund  in  Court 


The  great  inconvenience  of  holding  otherwise  is  ap- 
parent from  the  consequences  which  would  ensue,  if, 
upon  further  enquiry,  it  appeared  that  the  rents  alone 
were  insufficient  to  meet  the  amount  already  paid. 


^ 


ROWLEY  V.  ADAMS. 


"13  Y  the  decree,  made  in  1845  (a),  it  was  declared,  i 
•*-^   the  Plaintiffs  were  entitled  to  have  the  copyl 


May  28,  29. 
June  9. 

A  copyhold 
was  vested  in 
a  married 
woman.     It 
was  sold 
under  a  de- 
cree, which 
ordered 
a]l  proper 
parties  to 
join.     She 
stated  in 
writing  that 
she  never 
would  sur- 
render.  Held, 
that  the  case 
came  within 
the  Trustee 
Act,  and  a  vesting  ordtr  was  made. 

Whether,  where  a  purchaser  has  paid  his  purchase-money  into  Court,  the  peti- 
tion under  the  Trustee  Act  should  be  presented  by  the  Plaintiff  or  the  purchaser, 
quftrcf  But  held  that  the  objection  might  be  removed  by  making  them  co-petitioners. 

The  tender  of  a  not:ce  requiring  a  trustee  to  surrender  a  copyhold  is  not  suffi- 
cient, within  the  I7th  section  of  the  Trustee  Act ;  but  the  tender  of  a  deed  ap- 
pointing an  attorney  to  surrender  may  possibly  be  sufficient. 

Where  an  estate  is  sold  in  lots  under  a  decree,  one  petition  under  the  Trustee 
Act,  as  to  the  several  lots,  is  not  multifarious. 


that 
copyhold 

estates  of  the  testator  sold  for  the  payment  of  their 
two  legacies  of  12,000/.  each,  and  the  estates  were 
ordered  to  be  sold  with  the  approbation  of  the  Master, 
"wherein  all  proper  parties  were  to  join,  as  the  Master 
should  direct." 

The   copyholds   happened  to  be  vested  in  the  De- 
fendant Emilyy   the   wife   of   the   Defendant    George 

WyatL 
(a)  7  Beavan,  395.  5*8.  and  2  H.  Lds,  Ca.  725. 


CASES  IN  CHANCERY.  131 

JFyatt    They  were  accordingly  sold  in  lots,  and  lota     ^  165L 
numbered  1.  13.  and  4.  were  the  subject  of  the  pre- 
sent  petition.      As  to  these,  the  sales  had  been  con- 
firmed, and  the  purchasers  had  paid  their  purchase* 
money  into  Court  and  been  let  into  possession. 

On  the  12th  of  April  1850,  Cfe&rffe  WyaU  and  Endfy 
his  wife  were  served  with  a  written  notice,  requiring 
them  to  convey  and  surrender  these  three  copyholds  to 
the  use  of  the  several  purchasers,  and  to  execute  all 
deeds  and  documents,  and  to  do  all  such  acts  as  might 
be  necessary.  The  notice  stated,  that  the  steward  of 
the  manor  would  attend  at  any  reasonable  time  or  place, 
for  the  purpose  of  taking  the  surrenders  &c.,  and  that 
in  default  of  their  complying  for  twenty-eight  days,  ap- 
plication would  be  made  to  the  Court  for  a  vesting 
order. 

Emily  Wyati,  on  the  14th  of  Aprils  wrote  to  the 
purchasers  of  lots  13.  and  4.,  expressing  her  determina- 
tion never  to  surrender. 

No  surrender  having  been  made  to  either  of  the 
purchasers,  the  "Plaintiffs  in  the  cause  presented  a 
petition,  alleging  that  Emily  JVyatt  was  a  trustee  for 
the  Petitioners,  or  for  the  respective  purchasers,  within 
the  meaning  of  the  Trustee  Act  (1850),  and  praying 
for  an  order  vesting  the  property  in  the  respective 
purchasers. 

'  By  the  1 7th  section  of  the  Act  in  question  (a), 
<«  where  any  person  jointly  or  solely  seised  or  possessed 
of  any  lands  upon  any  trust  shall,  after  a  demand  by  a 

person 

(a)  \3ScHrKi.c.90. 
K2 
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person  entitled  to  require  a  conveyance  or  assignment 
of  such  lands,  or  a  duly  authorised  agent  of  such  last- 
mentioned  person,  have  stated  in  writing  that  he  will 
not  convey  or  assign  the  same,  or  shall  neglect  or 
refuse  to  convey  or  assign  such  lands,  for  the  space  of 
twenty-eight  days  next  after  a  proper  deed  for  con- 
veying or  assigning  the  same  shall  have  been  tendered 
to  him,"  &C.  "  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  vesting  such  lands  in  such 
person  or  persons^in  such  manner  and  for  such  estate 
as  the  said  Court  shall  direct.^ 


Mr.  R.  Palmer  and  Mr.  Erskine,  for  the  Plaintiffs, 
the  Petitioners* 

Mr.  Prenderffost,  for  Mr.  and  Mrs.  Wyatty  submitted, 
that  the  present  case  did  not  come  within  the  act ; 
that  the  necessity  of  examining  the  feme  covert  separ- 
ately could  not  be  dispensed  with,  and  that  a  surrender 
could  not  be  considered  a  "deed"  within  the  seven- 
teenth section.  He  argued  that  the  letter  of  a  married 
woman  was  of  no  weight,  and  also  objected,  that  the 
three  independent  purchases  ought  not  to  be  comprised 
in  one  petition.    He  cited  Billing  v.  Webb  (a), 

^Ir.  Chandless  for  Woods^  the  largest  purchaser.  The 
purchaser  has  paid  his  purchase-money,  and  is  only  de- 
sirous of  having  a  good  and  marketable  title.  The  first 
question  is,  whether  the  petition  has  been  presented  by 
the  proper  persons.  By  the  thirty-seventh  section,  the 
order  is  to  be  made*  "  upon  the*  application  of  any 
person  beneficially  interested  in  such  lands,"  &c.,  and 
here  the  purchase^money  being  paid,  the  purchaser 
alone  is  beneficially  interested  in  the  estate.      The 

petition 
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petition  ought,  therefore,  to  have  been  presented  by 
the  purchaser,  and  not  hj  the  Plaintiffs,  who  are  only 
interested  in  the  purchase-money.  Such  was  the  course 
in  BminffY.  Webb  {a). 


185L 

JtoWLEY 


2.  There  has  been  no  refusal  on  the  part  of  Mrs. 
Wyatt^  after  a  proper  deed  was  tendered.  None  was 
tendered,  and  none  had  been  approved  by  the  Master ; 
and,  until  that  had  been  done,  it  was  not  ascertained 
what  would  be  a  proper  deed ;  in  Hood  v.  Hall  {b\ 
the  conveyance  tendered  had  been  previously  settled 
by  the  Master.  The  words  "  deed  for  conveying,** 
must  be  construed  with  reference  to  the  inteq)retation 
clause  (c),  and  must,  therefore,  comprise  "  every  neces- 
sary and  suitable  assurance,"  ^*  including  all  acts  to  bo 
performed  by  married  women."  It  would,  therefore, 
comprise  the  surrender  and  separate  examination,  which 
it  would  be  impossible  to  '^  tender  "  as  a  deed  under 
the  seventeenth  section.  The  case,  therefore,  can  never 
be  brought  within  the  act. 

The  act  is  not  retrospective;  it  uses  the  word  "  shall," 
and  not  "  shall  have." 

Mr.  R.  PalmeTy  in  reply.  The  petition  has  properly 
been  presented  by  the  Petitioners,  for  Mr.  and  Mrs. 
Wyatt  arc  trastees  for  them,  as  was  decided  by  Sir 
James  Wigram  in  King  v.  Leach  (d),  and  in  Billing  v. 
Webb  (a)  and  Barfield  v.  Rogers{e)  the  Plaintiffs  were 
Petitioners. 


2,  Mrs.  Wyatt  has  expressly  stated,  that  she  will  not 
surrender,  and  that  is  suflScient,  under  the  first  altema- 

five 

(e)  'h' Jurist,  229. ;  and  see 


(fi)  \Be  GcxSf  Sm.l\Q, 
(h)  ]9L.J.tf.S.Ch.2\2. 
(c)  Sect.  2. 


]U  BliUcv,  3  Jona  Sf  L.  205. 
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live  of  the  seventeenth  section,  and  h&r  husband  has 
neglected  within  the  second  alternative.  Mrs.  fFyati 
is  compellable  to  complete  the  legal  title;  Jumpsan  v. 
Pitchers  {a). 

3.  The  statute  is  retrospective. 

The  Mast£B  {^the  Bolls. 

I  will  look  at  the  authorities  and  consider  the  ca^c 
before  I  give  judgment. 


JuM  9.  The  Masteb  of  the  Bolls. 

This  is  a  petition  presented  under  the  Trustee 
Act  (&),  asking  for  an  order  to  vest  certain  copyholds, 
sold  in  three  lots,  in  the  respective  purchasers,  the  legal 
estate  of  which  is  now  vested  in  Mrs.  WyatL  In 
order  to  do  this,  the  Court  must,  under  the  30th  section, 
see  that  Mr.  and  Mrs.  JVyatt  are  trustees  within  the 
ineaning  of  the  Act,  and  the  question  is,  whether  the 
Court  can  do  so  on  this  occasion. 

The  facts  of  the  case,  as  far  as  they  are  material  to 
the  question  before  me,  are  these :  —  The  Plaintiffs  are 
entitled  to  a  charge  upon  the  copyholds  in  question,  and 
subject  to  that  charge  Mrs.  JVyatt  is  entitled  to  the 
estates,  and  Mr.  JVyatt^  in  right  of  his  wife,  is  entitled 
to  an  interest  in  them.  A  surrender  is  required  from 
both  of  them,  in  order  to  vest  the  copyholds  in  the  pur- 
chasers. The  Court  has  ordered  the  copyholds  to  be 
sold,  and  all  proper  persons  to  join  in  the  conveyances. 

The 

(a)   I  CoUtfer,  13.  (h)  13  &  14  He/.  c.SO. 
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The  property  has  accordingly  been  sold,  and  the  first       1851. 
lot  has  been  sold  to  Henry  fFoods,  the  fourth  Jot  to     ^^T"^^ 
Mrs.  fFiare,  and  the  thirteenth  to  the  Bey.  Goodeare  v. 

Lindsie^  and  an  application  has  duly  been  made  to  Mr., 
and  Mrs.  fFyatt  to  surrender  the  copyholds  to  those 
purchasers.  Mrs.  Wyatt  has  refoaed  in  writing  to. 
convey,  surrender^  or  to  do  any  act  to  vest  lots  4.  and 
13.  in  the  purchasers.  In  this  state  of  circumstances, 
this  petition  is  presented  by  the  Plaintiffs  in  the  cause ; 
and  the  first  objection  taken  to  it  is,  that  the  petition 
i^  presented  by  the  Plaintiffi,  for  whom,  it  is  said,  Mr. 
and  Mrs.  Wyatt  cannot  be  trustees,  for  if  they  are 
trustees  at  all,  they  must  be  trustees  for  the  purchasers, 
who,  therefore,  ought  to  make  the  application.  In 
answer  to  this  objection,  the  case  of  King  v.  Leach  (a) 
was  referred  to,  in  which,  though  the  point  does  not 
seem  to  have  been  argued  before  Sir  James  Wigram^ 
was  nevertheless  expressly  decided  by  hinu 

s 

It  is  unnecessary  for  me  to  make  any  express  de- 
cision upon  this  point,  because,  in  compliance  with  the 
suggestion  from  the  Court,  the  Plaintiffs  are  willing 
to  amend  the  petition,  and  make  the  purchasers  co« 
petitioners. 

Mr«  Wyatt  has  not  refused  to  convey  or  surrender 
any  portions  of  those  lots;  and  therefore  I  think  I 
cannot,  on  the  ground  of  refusal,  order  any  person  to 
convey  the  copyholds,  or  to  surrender  those  copyholds 
in  his  place;  but  Mrs.  Wyatt  having  expressly  refused 
as  to  lots  4.  and  13.,  I  think  that  thb  Court  can  make 
an  order  upon  her,  or  some  person  in  her  place,  to 
surrender  the  legal  estate  in  those  lots  to  the  pur« 

chasers,. 

(fl)  2  Hare,  57. 
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ohnsers^  and,  with  respect  to  those  two  lots,  I  am  pre- 
pared  to  make  the  declaration  required  under  the  Act, 
and  to  direct  the  surrender  accordingly.  With  respect 
to  the  remaining  lot,  Mrs.  Wyatt  not  having  refused 
to  convey  it,  I  am  not  at  liberty  to  make  the  order  upon 
the  ground  of  refusal. 

The  next  question,  which  is  certainly  one  of  con- 
siderable importance,  is  this :  —  the  application  is  under 
the  17th  section  of  the  Act,  which  enacts  as  follows:  — 
[His  Honor  here  read  the  17th  section,  as  stated  an^, 
p.  131.] 

The  question  is,  whether  these  words  have  been 
satisfied.  Mr.  Wyatt  has  neglected  or  refused  to  con- 
vey or  assign  such  lands,  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  conveying  or 
assuring  the  same  has  been  tendered  to  him,  provided 
the  facts  I  am  iA)w  about  to  mention,  can  be  treated  as 
a  sufficient  tender,  under  the  construction  of  that  act. 
Now  what  has  taken  place  is  this:  a  certain  notice 
was  duly  served  upon  Mr.  and  Mrs.  fFyatt,  in  which 
they  were  required,  in  the  roost  formal  and  distinct 
manner,  to  do  all  those  things  which  were  necessary, 
for  the  purpose  of  vesting  the  copyholds  in  the  pur- 
chasers. It  is  evident  that  this  notice  does  not  satisfy 
the  words  of  this  clause,  for  it  cannot  be  called  a  proper 
deed  for  conveying  or  assigning  the  copyholds:  it  is 
merely  a  notice  requiring  them  to  take  proper  steps  for 
vesting  the  legal  estate  of  the  copyholds  in  the  pur- 
chasers. But  then,  it  is  said,  and  with  considerable  ap- 
pearance of  justice  and  reason,  that  the  words  of  tho 
interpretation  clause  (a)  which  relate  to  a  conveyance, 
make  it  comprise  "  the  execution  by  such  person  of  every 

necessary 
(a)  Sect.  2. 
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necessary  or  suitable  assurance  for  conyeying  or  disposing 
to  another  lands  whereof  such  person  is  seised  or  entitled 
to  a  contingent  right,  either  for  the  whole  estate  of  the 
person  conveying  or  disposing,  or  for  any  less  estate,  to- 
gether with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  such  conveyance,  including 
the  acts  to  be  performed  by  married  women  and  tenants 
in  tail,"  under  the  fines  and  recovery  act ;  "  and  in* 
eluding  also  surrenders  and  other  acts  which  a  tenant 
of  customary  or  copyhold  lands  can  himself  perform 
preparatory  to  or  in  aid  of  a  complete  assurance  of 
such  customary  or  copyhold  lands*'*  It  was  properly 
admitted,  that  the  17th  section,  where  the  word 
*<  convey "  is  used,  must  be  read  in  the  same  manner, 
as  if  so  much  of  the  interpretation  clause  as  rdates 
to  this  particular  subject,  were  introduced  into  and 
formed  a  portion  of  the  17th  section,  and  that,  there^* 
fore,  the  words  "  shall  neglect  or  refuse  to  convey  or 
assign"  must  be  read,  shall  neglect  or  refuse,  not 
merely  to  convey  or  assign,  but  to  do  all  other  acts 
that  are  necessary  for  surrendering  and  the  like.  But 
after  what  time?  "twenty-eight  days  next  after  a 
proper  deed  for  conveying  or  assigning  the  same  shall 
have  been  tendered  to  him ! "  Now  a  deed  for  convey- 
ing or  assigning  here  means  a  deed  which  shall  enable 
him  to  make  such  surrender,  provided  there  be  any 
deed  that  is  capable  of  effecting  that  object.  If  there 
be  not,  the  words  appear  to  me  to  be  insensate,  —  that 
is  to  say,  they  can  have  no  distinct  meaning  attached  to 
them;  and  that  the  17th  section  proposes  that  some- 
thing shall  be  tendered  to  the  person  to  execute, 
which  is,  in  its  nature,  incapable  of  being  tendered. 
Consequently,  you  must  read  the  word  "  deed,"  if  it 
be  possible  so  to  read  it,  as  a  deed  for  conveying  and 
for  doing  all  other  acts,  such  as  surrenders  and  the 

like, 
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Uke,  which  are  neoessary,  for  the  purpoae  of  giving 
full  and  complete  effect  to  a  conveyance  or  a  surrender. 

It  is  possible  that  this  might  be  done  by  tendering  to  Mr. 
JVyatt  a  deed  constituting  some  person  his  attorney,  for 
the  purpose  of  making  the  surrender ;  and  to  Mrs.  Wyatt^ 
a  form  of  surrender  according  to  the  Stamp  Acts,  to  be 
signed  by  her.  If,  in  fact,  there  be  any  instrument  which 
could  have  been  tendered  to  each  of  them,  and  they 
had  declined  to  execute  it>  or  had  neglected  or  re^ 
fused  to  make  the  surrender  for  the  space  of  twenty* 
eight  daysy  I  should  have  been  prepared,  though  I 
believe  that  this  is  a  new  case,  to  have  made  the  de- 
claration under  the  30th  section,  and  to  have  ordered 
the  Testing  of  the  property  accordingly.  But  what  was 
tendered  to  them  was  merely  a  notice  requiring  them 
to  do  certain  acts ;  and  I  am  therefore  afraid,  that  all  I 
can  do  in  this  case  is,  to  make  an  order  against  Mrs. 
WycUt  with  respect  to  the  two  copyholds.  I  apprer 
hend,  that  after  what  I  have  stated,  it  will  not  be 
difficult  for  the  Plaintiffs  to  enable  the  Court  to  make 
a  proper  declaration  with  respect  to  the  remaining  lot, 
and  I  shall  then  be  prepared  to  act  upon  the  opinion 
which  I  have  just  expressed. 


This  is  a  matter  of  very  considerable  importance,  be- 
cause the  validity  of  titles  may  depend  upon  it ;  and  I 
shall  be  very  glad  if  my  opinion  can  be  corrected  by  a 
higher  tribunaL  It  is  of  great  importance  that  a  ques- 
tion of  this  description  should  be  Anally  settled,  as 
hereafter  it  may  possibly  affect  suits  for  specific  per- 
formance, and  this  Court  may  be  compelling  purchasers 
to  take  titles  depending  upon  this  case* 


Mr. 
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Mr.  Ware^  for  another  porchaser,  asked,  whether  the        185  L 

Court  considered  that  the  three  purchasers  could  all     "^^r^^""^^ 

jom  in  one  petition.  o. 

Adams. 

Jlte  Master  of  the  Bolls. 

I  think  they  may  all  join  in  one  petition,  and  I  would 
not  permit  Mr.  and  Mrs.  Wyatt  to  take  any  objection 
for  multifariousness. 


BEAD  V.  STBANGWAYS. 


Julif  7.  9. 


rilHE  testator.  Lord  Aston^  had  become  entitled  to  ^-  bequeathed 

•*•     certain  real  and  personal  property  under  the  will  Smoimtuig  to 

of  Elizabeth  Horn,  and  which  the  Master  had,  in  this  L^P^-  ^^  ^' 

^        _  ,«»,^,   ,  '  Subsequently, 

cause,  found  to  amount  to  1279L  &S.  .  J?.,  after  re- 

ferring to  the 
'  will  of  ^.,  and 

Lord  Aston,  by  his  will,  expressed  himself  as  fol-  that  he  was 

lows: — "And  whereas  I  am  become  seised  and  pos-  niakine\he 

sessed  of  real  and  personal  property  under  the  will  and  following 

codicil  of  my  late  much  esteemed  friend  Elizabeth  Horn,  i/s  relations, 

of  &c,  and  am  therefore  desirous  of  making  the  follow-  bequeathed 

-     ,  11  1  1     .  ,    «  .  to  them 

ing  devise  and  bequests  to  her  relations  and  friends,  legacies 

that  is  to  say,  I  give  and  devise  unto  Emma  Isabella.  ^^J'^!'^^^ 

Lamh^  &c   [he  here  gave  legacies  to  the  amount  of  proceeded— 

2800Z.,  and^continued].  «  All  which  said  several  legacies  Jropmy*""  I 


I  direct  shall  be  paid  within  six  months  next  after  my  became  enti- 
decease ;  but,  if  the  amount  of  the  personal  estate  and  th^e  wUUf  ^"i 

eflfects,  which  I  became  entitled  to  under  the  will  of  the  ^^^^^^  ^al^ 

short  and  be 
said  deficient  in 
paying  such 
lega<^e8,  my  desire  is,  that  500/.  out  of  any  other  part  of  my  personal  estate  shall 
be  paid  and  applied  for  that  piu'pose."     Held,  that  the  legacies,  though  nominally 
amounting  to  8800/.,  were  limited  to  12791,  plus  500/.,  and  that  they  must  therefore 
abate. 
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1851.      '  fiaid  Elizabeth  Horn,  should  fall  short,  and  be  deficient 

^^^^^     in  paying  and  satisfying  the  said  last* mentioned  legacies 

V.  and  annuity,  then  my  desire  is,  that  the  sum  vf  500/.,  out 

Strangwats.  ^  ^j^y  Q^figj.  pQj^i  qJ  T^y  personal  estate,  shall  he  paid  and 

applied  for  that  purpose,^* 

The  amount  of  the  property  bequeathed  by  Miss 
Horn  (1279/.  58.),  together  with  the  5G0t  (amounting 
together  to  1779/.  5s.),  was  deficient  by  1020/.  15^.,  to 
pay  the  legacies  of  2800/.  thus  bequeathed  by  Lord 
Aston  ;  and  the  question  now  was,  whether  they  were 
to  abate,  or  to  be  paid  in  full  out  of  the  general  per- 
sonal estate  of  the  testator. 

Mr.  Roupell  and  Mr.  Elderton  argued,  that  the  le- 
gacies ought  to  abate.  That  this  was  not  a  gift  of  the 
property  derived  from  Miss  Horn,  but  a  bequest  of  a 
limited  amount  to  be  ascertained  in  a  particular  manner, 
—  viz.  by  adding  500/.  to  the  value  of  the  property 
derived  under  Miss  HonCs  will,  and  no  more :  and  that 
to  extend  the  amount  would  be  to  discard  the  latter 
words  from  the  will.  They  argued,  that  this  was  not 
the  case  of  a  gift  of  a  legacy  payable  out  of  a  particular 
fund,  which  operated,  notwithstanding  the  failure  of 
the  particular  fund,  as  in  Savile  v.  Biacket{a),  but  a 
gift  out  of  the  personal  estate  expressly  limited  in  its 
amount.     They  also  cited  Hancox  v.  Abbey  (b). 

Mr.  fFalpole,  Mr.  Calvert,  Mr.  K  G.  White,  and 
Mr.  Birkbeck,  in  the  same  interest,  cited  Pa(/e  v.  Leap* 
ingwell{c). 


Mr.  Teed  and  Mr.  Faber  for  the  heir. 


Mr. 


(a)   1  P,  Wm^.  110. 
Uh)  11  Vc8.  179.  ^ 

i 
I 


(t)  isrcj.  4(i;j.    / 
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Mr.  Ltoyd  and  Mr.  W.  M.  James^  for  the  executors,        1851» 
and  representing  the  interests  of  the  absent  legatees.    It     ^^^^^ 
is  admitted  that  these  arc  not  specific  legacies;  they  must^  r. 

therefore,  be  either  demonstrative,  or  general  legacies, 
and  be  paid  in  full.  It  is  evident  that  the  testator  was 
under  a  mistake  as  to  the  amount  of  the  property 
given  to  him  by  Miss  Honiy  and  that  his  computation 
was  erroneous ;  but  that  does  not  invalidate  the  gift  or 
limit  the  extent  of  his  bounty.  **  In  the  construction 
of  wills,  the  intent  is  principally  to  be  regarded ;  and 
to  answer  that,  a  mistake  in  the  computation  ought  to 
be  relieved  against  in  cases  of  this  sort ; "  Milner  v. 
Milner  (a),  in  which  case  a  testator  gave  3500/.  to  his 
daughter,  which  (he  said),  with  65002.  she  is  entitled 
to,  would  make  up  10,000/.,  which  he  designed  her  to 
have  for  her  fortune.  She  happened  to  be  entitled  to 
5500/.  only ;  and  it  was  heldj  that  she  was  entitled  to  a 
legacy  of  4500/. 

The  same  principle  was  followed  in  Trevor  v.  Tre^ 
vor(b\  where  a  testator  gave  his  wife  annuities  of 
100/.  and  1000/.,  expressing  his  belief  that  this,  with 
her  other  property,  would  make  her  income  2500/. 
This,  in  fact,  made  up  1800/.  only,  but  the  widow  was 
held  entitled  to  have  the  deficiency  supplied  out  of  the 
testator's  residuary  estate. 

The  first  gift  is  express,  of  general  legacies  to  a  cer- 
tain amount,  and  the  subsequent  words  are  insufficient 
to  cut  it  down. 

Mr.  Roupelly  in  reply.  After  the  first  gift,  it  was 
competent  to  the  testator  either  to  amplify  or  restrict 
it,  and  he  has  restricted  it  by  plain  unambiguous  ex- 
pressions, 

(fl)  1  Ves.  sen.  p.  106.  (i)  5  Rvss.  24. 
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pressione,  vhich  cannot  be  dieregarded,  without,  in 
efTecty  striking  four  lines  out  of  the  will,  which  this 
Court  has  no  authority  to  do. 

The  Master  of  the  Rolls. 
I  will  consider  the  case. 


Ju/y9.  7%e  Masteb  of  *Atf  Rolls. 

In  this  case  I  have  come  to  the  conclusion  that  the 
legacies  must  abate.  I  reserved  my  judgment  for  the 
purpose  of  looking  through  the  authorities,  and  seeing 
if  I  could  find  any  applicable ;  but  I  find  that  none  of 
them  govern  the  present  case.  After  all  the  arguments 
which  have  been  brought  forward  on  the  part  of  the 
legatees,  I  feel  satisfied,  that  it  is  not  possible  to  give  the 
legatees  anything  beyond  the  aggregate  value  of  Miss 
Horn's  estate,  and  500/.,  without  doing  clear  violence 
to  the  express  words.  Observe  the  terms  of  the  will. 
It  gives  certain  legacies  to  certain  persons,  to  be  paid 
within  six  months  after  the  testator's  death;  but  he 
prefaces  the  bequest  with  a  recital  of  his  motives.  So 
far  these  legacies  would  have  been  payable  out  of  his 
general  estate  within  six  months  after  his  death  ;  but  he 
then  adds  these  four  lines:  "Lut  if  the  amount"  &c 
I  think  it  was  justly  observed,  that  I  must  strike  these 
latter  words  out  of  the  will,  unless  I  confine  the  amount 
of  the  legacies  to  500/.  beyond  what  the  testator  took 
under  Miss  IlorrCs  will  The  testator  expressly  says, 
that  if  the  property  which  he  had  derived  under  the 
will  of  this  lady  should  be  deficient,  then  500/.  is  to 
be  applied  out  of  his  other  personal  estate  for  that 
purpose, — u  e,  500/.  in  addition  to  the  amount  of  the 
property  of  Miss  Horn. 

I  Wa8» 
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I  was,  at  one  time^  rather  desirous  of  discovering  18511 
some  means  by  Mrhich  these  legatees  might  receive  their 
legacies  in  full,  for  I  believe  that  the  testator  thought 
that  the  property  would  be  sufficient ;  but  I  can  find 
no  expression  to  support  such  a  construction.  The 
authorities  cited  do  not  apply  to  this  particular  will, 
and  the  case  must,  therefore,  be  determined  on  the 
express  words  alone;  and  I  should  be  doing  great 
violence  to  the  will,  and  strike  out  four  lines,  if  I  were 
not  to  declare,  that  the  amount  derived  from  Miss  Horn, 
together  with  the  500/.,  is  alone  applicable  to  pay  these 
legacies.  The  amount  must,  therefore,  be  divided 
amongst  these  legatees,  and  the  legacies  must  abate 
proportionably. 


WOMBWELL  t;.  HANROTT.  Jufy  u. 

A    TESTATOR  gave  certain  property,  consisting  of  An  appoint- 

-^  21,792/.  consols,  after  the  death  of  his  daughter  njenttoone 

^  of  a  class  of  a 

Mrs.  Orbi/  Hunter  and  her  husband,  unto  her  children,  part  of  a  fund 

*^in  such  parts,  shares,  and  proportions"  as  she,  by  any  sharel^and*'^^' 
writing  with  or  without  power  of  revocation  under  her  proportion," 
hand  and  seal,  executed  in  the  presence  of  two  or  more  yent  her  par- 
credible  witnesses,  "  should  appoint,  and,  in  default  of  ticipating  in 
such  appointment,  to  pay  the  same  unto  such  children,  pointed  fund, 

share  and  share  aUke."  '^™it«d  t<>,V*® 

class  equally 

By  in  default  of 

appointment. 

A  mother  had  a  power  of  appointing  a  reversionary  fund  to  her  daughters.    A 

daughter,  who  was  under  age,  being  about  to  marry,  the  mother  appointed  that 

a  moiety  of  the  fund  should,  on  the  marriage,  become  the  portion  of  the  daughter, 

and  be  vested  in  her  or  her  intended  husband  in  her  right,  and  to  be  paid  to  the 

husband,  his  executors,  administrators,  or  assigns,  on  the  death  of  the  tenant  for 

life.     IleKI,  although  the  husband  was  not  an  object  of  the  power  and  the  fund 

was  reversionary  and  the. daughter  an  infant,  that  there  was  a  valid  Appointment. 
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By  deed  poll,  duly  executed  by  Mrs.  Orby  Hunter^ 
dated  the  21st  oi  June  1824,  after  reciting  that  she  had 
two  daughters,  —  viz.  Charlotte^  who  was  of  age,  and 
Georffianoy  who  was  a  minor,  and  that  there  was  no 
probability  of  her  having  any  future  issue,  and  that  a 
marriage  was  intended  between  Mr.  George  Wombwdl 
and  Georgianai  *^  and  that  in  order  to  her  preferment 
and  advancement  in  marriage,"  Mrs.  Orby  Hunter  was 
desirous  to  appoint  one  full  moiety  or  equal  half  part 
of  the  fund  ^'unto  and  in  favour  of  Gearyiana  M. 
Orby  Hunter,  as  and  for  lier  part,  share,  and  pro- 
portion of  the  same  sum  of  21,7927.  consols,  to  the  end 
and  intent  that  such  moiety  or  half  part  might  become 
and  be  an  interest  vested  in  her,  or  in  George  WombweU, 
her  intended  husband,  in  her  right,  immediately  upon 
the  solemnization  of  the  said  intended  marriage,"  —  it 
was  witnessed,  that  Mrs.  Hunter  did  appoint,  that  one 
moiety  of  the  fund,  "  should,  from  and  immediately 
after  the  solemnization  of  the  said  marriage,  be  and  be^ 
come,  and  be  considered,  as  the  part^  share,  and  proportion 
of  her  the  said  Georgiana  M,  Orby  Hunter,  of  and  in 
the  same  sum  of  21,7927.  consols,  and  should,  from 
thenceforth,  become  and  be  and  should  be  considered, 
deemed,  and  taken,  as  an  interest  vested  in  her  the  said 
Georgiana  Mary  Orby  Hunter,  or  in  the  said  George 
Wombwell  in  her  right,  to  the  end  and  intent  that  such 
moiety  or  half  part  should  and  might,  with  all  con- 
venient speed  after  the  decease  of  the  survivor  of  them 
the  said  Thomas  Orby  Hunter  and  Frances  his  wife, 
be  transferred,  assigned,  and  made  over  unto  the  said 
George  Wombwell^  his  executors,  administrators,  or  as- 
signs, to  and  for  his  and  their  own  absolute  use  and 
benefit." 


Mrs.  Orby  Hunter  died  in  1834,  having  made  no 
other  appointment  of  the  fund,  and  her  husband  died 
in  1847. 

The 


Hanrott. 
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The  question  now  raised  was,  whether  the  unajH-  1851. 

pointed  moiety  belonged  to  the  daughter  Charlotte^  or  ^^^^^^^ 

was  divisible,  as  in  default  of  appointment,  equally  ^^    v. 
between  the  two  daughters  Georgiana  and  Charlotte. 

Mr.  R.  Palmer  and  Mr.  Boffshawe,  for  the  daughter 
Oeorgiana  and  her  husband.  It  is  a  familiar  canon  of 
construction,  that  persons  are  not  to  be  deprived  of 
their  vested  rights  by  ambiguous  expressions,  and  here 
"  there  must  be  a  distinct  appointment  in  order  to 
defeat  the  gift  over;**  Henderson  v.  Constable  {a).  It  is 
plain,  that  the  deed  poll  contains  no  direct  appointment 
to  the  other  sister  Ckarlotte,  and  it  does  not  pur» 
port  to  appoint  more  than  a  moiety  of  the  fund ;  but  it 
will ,  be  aigued,  that  there  appears,  oh  the  face  of  the 
instrument,  an  intention 'to  exclude  Georgiana  from 
taking  more  than  one  moiety  of  the  fund.  That  we 
dispute.  But  even  if  there  were  a  direct  exclusion  from 
future  participation,  it  would  not  avail,  in  the  absence  of 
a  distinct  gift  of  the  unappointed  fund  to  isome  one  else. 
The  case  is  like  Fitch  v*  Weber  (b\  where  the  testatrix 
directed  that  the  proceeds  of  a  real  estate  should  not, 
in  any  event,  lapse  or  result  for  th&  benefit  of  her  heir^ 
at-law ;  but  it  was  held,  that,  unless  the  next  of  kin 
shewed  a  devise  in  their  favour,  the  heir  would  take. 

The  case  is  governed  by  Wilson  v.  Piggott(cy  In 
that  case,  there  was  a  power  of  appointing  4000/. 
amongst  four  younger  children,  three  appointments  of 
1000/.  were  made  to  three  of  the  children,  and  the  re- 
mainder was  never  appointed.  In  the  appointment  to 
EKzabeth  (one  of  the  children)  the  1000/.  was  appointed 

"a* 

(fl)  5  J5fffli«i«,2. 300.,  318.    and     12   Beavan,     507. 

(It)  6  Hare,  145.;   and  see      note  (a). 
Johmon  v.  Johtuon,  4  Beavan,         (c)  S  Kri*  jun.  351. 
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<'  €u  her  share  of  the  pardon  provided  for  the  younger 
children  under  that  settlement.^  Lord  AhanUy  there 
aaid :  -—  "  When  this  was  first  heard,  I  thought  I  could 
have  satisfied  myself  that  the  execution  of  these  three 
instruments,  leaving  that  sum  unappointed,  might  have 
been  considered  as  an  appointment  in  equal  shares  to 
all,  and  construed  a  declaration,  that  each  should  have 
10002. :  but  I  do  think,  it  amounts  to  an  absolute  de- 
claration of  his  intention,  that  each  should,  under  all 
circumstances  and  in  all  events,  take  10002.''  (a). 


1 


And  in  a  subsequent  part  of  his  judgment  he  says  (b) : 
^^  Then  is  there  any  thing  to  exclude  the  others?  As 
to  Elizabetht  he  has  not  in  express  words  said,  the  part 
appointed  to  her  is  to  be  taken  in  lieu  of  her  share,  but 
*  as  her  share/  That  goes  only  to  this, .  that  at  that 
time,  he  had  not  determined,  that  her  share  should  go 
beyond  1000/. ;  but  it  is  not  carried  to  this  extent,  that 
under  all  circumstances  and  in  all  events,  he  meant  to 
divest  himself  of  the  power  of  giving  her  any  more. 
Then  all  I  can  collect  is,  that  he  thought  lOOOZ.  suffi- 
cient for  each  of  those  three ;  and  meant  to  reserve 
10002.  This  power  is  exactly  the  same  as  that  in 
Bristoto  V.  Wards  (c).  Neither  contains  a  direction  as  to 
so  much  as  shall  not  be  appointed.  From  that  case  I 
conclude,  what  I  always  thought, —  that  if  there  is  a 
partial  execution  as  to  any,  what  remains  is  to  be 
divided,  as  the  whole  would  have  been,  if  no  appoint- 
ment had  been  made.'* 


Mr.  Walpole  and  Mr.  Eade  for  the  daughter  Charlotte 
and  her  husband.  The  whole  unappointed  share  be- 
longs to  the  daughter  Cliarlotte.  The  deed  poll  appoints 
half  to  Georgiana^  which  is  to  **  be  and  become  and  be 

considered  " 


(a)  2T<f*.jun.  p.355. 
lb)  lb.  p.  356. 


(c)  lb.  p,336. 
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conaidered  ^  as  ber  *^  port,  share,  and  proportion."  This,  1851. 
therefore,  is  an  exclusion  of  any  further  chum,  and  an  w^^™C 
implied  gift  to  the  only  other  object  of  the  power.  ^  •. 
There  appears  on  the  instrument  an  intention  that  the 
other  daughter  should  take  the  remaining  moiety,  and 
this  is  sufficient  In  Forteicue  y.  Oregor  (a),  there  was 
a  power  to  appoint  amongst  three,  and  a  petition  was 
presented  by  one  of  them,  stating  that  the  donee  of  the 
power  WAS  desirous  that  the  fund  should  be  divided 
equally  between  the  three,  and  the  third  of  the  fond 
was  paid  out  accordingly.  No  further  appointment 
having  been  made,  it  was  held,  that  the  petition  and 
the  order  on  it  amounted  to  a  valid  appointment  of 
the  other  two-thirds  to  the  two  remaining  objects  of 
the  power,  ^vc  Edward  Sugden^  referring  to  that  deci- 
sion in  AUaway  v.  AUoway  (i),  says :  **  The  Court  sub- 
sequently held  this  a  good  appointment  of  the  whole 
fund,  for  although  it  was  difficult,  as  Lord  Loughborough 
observed,  to  consider  a  mere  recital  in  a  petition  an 
appointment,  yet  it  was  sufficient  to  indicate  the  clear 
intention  of  the  party  that  the  other  two  children  should 
take  the  residue  of  the  fund,  and  this  was  the  ground 
of  that  decision.  So  in  this  case,  if  there  appeared  to  be 
such  an  intention  expressed  or  implied  at  the  execution 
of  the  power,  I  would  decide  in  the  same  way."  Plainly 
shewing,  that  he  considered  that  the  expression  of  an 
intention  was  sufficient.  We  admit  that  the  remainder 
might  afterwards  be  appointed^  but  in  default,  it  went 
to  the  other  sbter,  for  the  sister,  taking  under  the  deed 
poll,  takes,  if  at  all,  subject  to  this  qualification,  that 
she  is  to  claim,  no  more. 

Secondly,  the  deed  poll  is  not  a  valid  appointment, 
for  it  is  an  appointment  to  the  husband  and  his  ex- 
ecutors 
(a)  5  Vet.  553.  (&)  ^Drwrg^Wm.  p.  891. 
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eoutorsy  who  are  not  objects  of  the  power,  of  a  rever- 
sionary interest  in  a  chose  in  actum  of  the  wife :  this  he 
would  not  be  entitled  to  by  the  mere  marriage,  and  that 
distinguishes  this  case  from  Hewitt  t.  Lord  Daere  (a). 
It  cannot  be  considered  that  the  wife  assented,  for  she 
was  an  infant  and  incapable  of  binding  herself. 

They  also  referred  to  Alexander  v.  Alexander  (by 

Mr.  Heberden,  in  the  same  interest,  dted  Fenwieh  v. 
Greenwell(cy,  • 

Mr.  Cory  and  Sir  fValter  RiddeU,  for  the  Trustees. 

Mr.  IL  Palmer  ¥ras  not  heard  in  reply. 

The  Master  of  the  Rolls. 

I  entertain  no  reasonable  doubt  as  to  the  proper 
construction  of  this  instrument.  I  will  first  consider 
the  last  point,  namely,  the  validity  of  the  appointment. 
The  ground  on  which  it  is  sud  to  be  invalid  is,  that  it  is 
made  in  favour  of  the  husband  of  Georffiana,  who  is  a 
stranger  to  the  power ;  and  as  the  interest  in  the  fund 
was  reversionary,  the  husband  might  never  have  any 
right  to  receive  it,  unless  it  fell  into  possession  during 
the  coverture,  and  that  therefore  the  cases  of  an  ap- 
pointment of  a  fund  in  possession  to  the  husband  of 
an  object  of  the  power,  do  not  apply.  I  do  not,  how- 
ever, think,  that  such  is  the  efiect  of  the  deed. 


I  think  that  this  was  an  appointment  to  her,  and  that 
the  husband  was  to  receive  the  reversionary  interest  in 

the 


(a)  2  Keen,  622. 

(b)  2  rei.8en.640.;   2  Sug. 
Powers,  ethed.29C.   , 


(c)  10  Beat.  ^\2. 
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the  fund  if  it  fell  into  posaefision  in  his  lifetime,  and  1851. 

that  it  was  noi  to  be  paid  to  him  or  to  his  executors,  if  yf^l^^, 

his  wife  had  survived  him  and  her  father  and  mother.    I  «. 

have,  therefore,  no  doubt  that  this  was  a  due  execution  aiirott. 
of  the  power  of  appointment  in  favour  of  this  lady. 

The  next  question  is,  whether  there  is,  expressly  or 
by  implication,  such  an  appointment  in  favour  of  the 
other  daughter,  or  such  an  introduction  of  the  hotchpot 
clause,  as  will  prevent  the  daughter  Ge&rgiana  taking 
more  than  one-half  of  the  whole  fund.  Here  there  is 
a  distinct  gift  over,  in  case  of  there  being  no  appoint- 
ment. In  these  cases,  the  burthen  of  proof  lies  on  the 
persons  insisting  that  the  power  has  been  executed,  to 
shew  that  the  gift  in  default  of  appointment  is  not  to 
take  effect;  in  other  words,  the  appointee  must  prove 
an  appointment,  either  direct  or  implied  ;  and  the  ques- 
tion here  is,  whether,  by  express  gift  or  by  implication, 
you  find  an  execution  of  the  power  in  favour  of  the 
other  daughter.  I  do  not  think  that  it  is  sufficient  to 
shew,  that  at  the  time  of  the  execution  of  the  deed,  it 
was  the  intention  of  the  donee  of  the  power  that  the 
daughter  should  have  no  more  than  the  part  appointed. 
It  is  necessary  to  go  beyond  that,  and  to  shew,  by 
express  words  or  by  necessary  implication,  that  the 
other  daughter  should  take  something  under  that  deed. 
It  is  veiy  probable  that  Mrs.  Orby  Hunter  intended 
her  daughter  Georgiana  to  take  one  half  of  the  fund, 
and  no  more ;  but  it  was  admitted,  and  could  not  be 
denied,  that  if  Mrs.  Orby  Hunter  had  afterwards 
thought  proper  to  appoint  a  moiety  of  the  remainder  to 
Georgiana^  she  was  not  precluded  from  doing  so.  That 
seems  to  conclude  the  question,  for  the.  other  daughter 
could  only  take  by  an  express  or  implied  execution  of 
the  power  in  her  favour ;  and  as  no  power  of  revocation 

L  3  was 
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was  reserved  by  the  deed  poU|  Mrs.  Orby  SwUer  could 
only  have  exercised  tbe  power  sabseqaently,  over  the 
other  moietyf  upon  tbe  suppositioQ  that  it  had  not  al- 
ready been  appointed  by  the  deed  polL  I  therefore 
think,  that  the  intention  that  one  daughter  should  take 
half,  and  no  more,  cannot  amount  to  an  execution  of 
the  power  in  fayour  of  the  other  daughter. 


I  do  not  think  that  the  cases  dtedfor  the  Defendants 
support  their  propositions.  In  Farteseue  t.  Greg€r{a\ 
a  person  had  a  power  of  appointing  between  three  per- 
sons, and  no  form  of  appointment  was  prescribed.  One 
of  them  presented  a  petition,  stating  that  the  donee  of 
the  power  was  desirous  that  the  fund  might  be  equally 
divided  amongst  the  three,  and  to  carry  it  into  effect 
one-third  was  transferred  to  the  Petitioner.  The  C!ourt 
beld,  that  the  petition  and  the  recital  amounted  to  an 
execution  of  that  power,  requiring  no  peculiar  form- 
ality, and  ordered  payment  of  one-third.  This  being 
.an  execution  as  to  one,  was  necessarily  an  execution  in 
avour  of  the  others,  and  it  was  afterwards  so  held. 


In  AUaway  v.  AUoway  (b),  Sir  E.  Suyden  says,  that 
in  ForUscue  v.  Gregor^  the  Court  held  that  the  redtal 
in  the  petition  was  ^*  a  good  appointment  of  the  whole 
fund,  for  although  it  was  difficult,  as  Liord  Loughborough 
observed,  to  consider  a  mere  recital  in  a  petition  an  ap- 
pointment, yet  it  was  sufficient  to  indicate  the  clear 
intention  of  the  party  that  the  other  two  children 
should  take  the  residue^of  the  fund.'*  **  So  in  this  case, 
if  there  appeared  to  be  such  an  intention  expressed  or 
implied  at  the  execution  of  the  power,  I  would  decide 
in  the  same  way."  The  gift  in  AUoway  v.  AUoway  of 
3000/1  to  the  two  daughters  was  distinct,  and  what  was 

wanting 


(fl)  5  Vesey,  652. 


(b)  iDru.^  W.p.3&l. 
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wantbg  was  a  gift  of  the  remainder  to  the  other  younger  1851. 

children ;  and  Sir  Edward  Sugden  did  not  consider  that  ^l^^"^^^ 

there  was  any  intention  of  executing  the  power  over  v. 

the  whole  fund.  Hambott. 

Here  the  appointment  is  of  a  moiety  to  Oeargiana 
as  **  her  part,  share,  and  proportion.**  Ton  want 
something  beyond  this,  and  must  imply  that  the  re- 
mainder is  the  **  part,  share,  and  proportion  **  of  her 
sister. 


I  am  of  opinion  that  half  the  fund  went  as  in  de&ult 
of  appointment,  and  is  now  divisible  between  the  two 
daughters  in  equal  moieties. 


LA 
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HANBUBY  V.  HUSSEY. 

ri^HIS  was  a  suit  for  the  partidoo  of  a  manor  of 
-''    which  the  Fhuntiff  and  Defendant  were  seiaed  as 
tenanta  in  common ;  the  Fhuntiff  being  entitled  to  two- 
thirdsy  and  the  Defendant  to  the  remaining  one-third. 


The  Defendant  in«sted,  that  no  parUtion  could  be 
made  of  the  manor  and  manorial  rights. 


Mr.  Walpole  and  Mr.  ElmsUy,  for  the  PhiintiE  The 
Fhuntiff  is  entitled  to  have  a  partition  of  the  manor. 
The  right  of  joint  tenants  and  tenants  in  common  to  a 
partition  originated  in  the  statute  of  the  31  Hen.  8.  e.  1. 
which  enacts,  that  joint  tenants  &C.5  "  of  any  nuLnoTs^ 
lands,"  &C.,  may  be  compelled  '^  to  make  partition  be- 
tween them  of  all  such  manors,  lands,"  &c.  by  writ  of 
participatiane  facienda  (a).  The  statute  expressly  names 
manors,  and  the  very  form  of  the  writ  given  in  Fitz- 
Herberts  Natura  Brevium  {li)  is  "  &  manerio  de  T." 
Equity  follows  the  law,  and  will  decree  a  partition  in 
every  case,  in  which  a  partition  may  be  made  at  law 
under  the  statute;  and  in  a  recent  unreported  case, 
the  yice-Chancellor  of  England  decreed  a  partition  of 
a  reversionary  interest. 

The  difficulty  in  making  the  partition  is  no  objection 
to  the  jurisdiction  (c) ;  this  Court  has  interposed  in 
cases  of  equal  difficulty.  Thus,  it  has  decreed  a  parti- 
tion of  an  advowson  by  alternate  presentations ;  Bodi-- 

coate 


(a)  Since  abolished,  by  the 
3Il4  fr.4.  c.27.  «.36. 

(h)  Fol.  62.  and  page  138. 
(6th  ed.) 


(c)  Sec  Warner  r,  Bmfncs, 
2  Ambler,  5SJ^  tLvSl^aring  t. 
ya$h,  1  Ves.^B.p.6H. 
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ecfote  V.  Steers  {a\  Matthews  v.  The  Bishop  of  Bath  1851. 
and  Wells  (J})\  and  see  7  Ann.  c.  18,  Soj  if  there  be 
*'  but  one  house,  or  mill  or  advowson  to  be  divided, 
then  this  entire  thing  must  be  divided;"  Earl  of 
Clarendon  v.  Homhy  {c\  in  which  case  a  mansion  and 
park  were  the  subject  of  partition,  and  the  Court  re- 
commended that  the  mansion  and  park  should  be  allotted 
to  one,  and  a  liberal  allowance  made  to  the  other,  out 
of  the  rest  of  the  estate.  Partitions  have  been  made  of 
a  single  house,  though  highly  inconvenient  (if). 

The  difficulty  may  be  removed  by  allotting  the  cor- 
poreal hereditaments  to  one,  and  the  incorporeal  to  the 
other,  or  the  right  to  hold  courts,  and  the  profits  may  be 
given  to  one  and  the  minerals  to  another :  —  or  compen- 
sation or  an  equivalent  may  be  given  by  owelty  of  par- 
tition :  —  or,  as  in  the  case  of  the  advowson,  they  may 
exercise  the  manorial  rights  in  rotation.  The  Plaintiff  is 
entitled  to  a  decree  to  ascertain  the  property  and  the 
interests  of  the  parties  in  it  (e)  as  preliminary  to  the 
partition. 

The  Master  of  the  Bolls  referred  to  the  cases  of 
Sparrow  v.  Fiend  and  Lay  v.  Cox  (ff),  where  a  com- 
mission of  partition  was  decreed  to  divide  a  manor. 

Mr.  R.  Palmer  and  Mr.  Greene,  for  the  Defendant. 
There  can  be  no  partition  of  a  simple  manor.  The 
32  Hen.  8.  c.  32.  s.  2.  provides,  that  no  partition  or 
severance  shall  be  prejudicial  to  any  persons,  other 

than 

(a)  1  DickenSf  69.  all  the  fireplaces,  the  only  stair- 

(b)  2  Dick.  632.  case  in  the  house  and  all  the 

(c)  1  p.  Wtns,  446.  conveniences  in  the  yard. 
(<0  Sec   Tunur  v.  Morgan^  (e)    See  Cole  v.  Sewell,   15 

8  Vetey^  143.»  where  the  Com-      Smotu^  284. 
missionert  allotted  to  the  Plain-         (g)  1  Dickent,  348. 
tUf  the  whole  stack  of  chiinnies, 


J 
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1851.  than  the  parties  tfaereta  It  is  on  this  gnmnd,  Aat, 
independent  of  the  hte  statute  (a),  no  partition  could 
be  made  of  copyholds;  Homeastk  y.  CkarJuwarA{b), 
Jape  y.  MorMkead{c\  except  bj  agreement;  Boliam  y. 
fFard(d);  nor  eyen  of  castomary  fineehoMs,  not  held  at 
the  will  of  the  lord;  BurreU  y.  Dodd(e),  The  reason 
is,  because  the  lord  might  be  prejudiced  bj  the  subdiyi- 
sion  in  his  absence.  In  North  y.  Gmum  {g\  a  partition 
of  a  house,  held  under  a  lease  for  the  unexpired  residue 
of  a  term  of  years,  subject  to  a  rent  and  ooyenants,  was 
refused ;  the  nature  of  the  property  and  the  interest 
of  the  parties  not  warranting  a  partition;  for  if  it 
were  decreed,  the  landlord  might  immediately  apply 
for  an  injunction  to  restrain  the  parties  from  executing 
it,  by  any  act  amounting  to  waste:  and  the  Court  could 
not  protect  one  of  the  tenants  in  common  from  a 
breach  of  coyenant  which  might  be  committed  by  the 
other.  Here  it  is  phun  that  a  seyerance  of  the  manorial 
rights  might  be  highly  prejudicial  to  the  tenants  of  the 
manor,  in  regard  to  the  court  baron,  and  their  rights, 
to  admittance  and  to  the  waste. 

2.  The  statutes  only  contemplate  the  partition  of 
things  which  are  ci^ble  of  diyision  (A),  without  alter- 
ing their  nature  or  incidents;  but  ^^a  manor  is  an 
entire  thing,  and  not  seyerable,''  The  Queen  y.  The 
Duchess  of  Bucckugh  (t ) ;  it  cannot  be  dismembered, 
and  the  effect  of  a  partition  would  be  to  destroy  the 
manor.  In  Sir  Moyh  Finches  case  (k),  it  was  resolyed  (/) 
per  totam  curiam,  that  "  the  demesnes  being  once,  by 
the  act  of  the  party,  absolutely  seyered  in  fee  simple 

from 

(a)  4  &  5  Vici.  c.  35.  i.  85.  (h)  2  CruUe's  Dig.  396.   pi 

(b)  n  Sfuaiu,  315.  26.  (4th  ed.) 

(c)  6  Beavan,  213.  (i)  6  Modem,  150. 

(d)  4  Hare,  530.  (k)  6  Rep.  63. 

(e)  3  Bot.  J^  PuL  31B.  (I)  Vol.  3.  pags  383^  lasted. 
(g)  BeaUtf,3^2. 
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from  the  servioes  of  the  inanor»  the  manor  is  destroyed 
for  ever.** 

So  in  Lwrd  Mam^ojfi  case  (a),  where  Lord  Mountjoy, 
who  was  Beised  of  the  manor  of  Canford  in  fee^  oon* 
veyed  it  to  Browne  in  fee,  reaerving  the  right  to  dig 
for  ore  and  out  turf  on  the  waste,  it  was  resolved, 
'^  thirdly,  that  the  Lord  Maun^ay  might  assigne  his 
whole  interest  to  one,  two,  or  more ;  but  then,  if  there 
be  two  or  more,  they  oould  make  no  division  of  it,  but 
work  together  with  one  stocke ;  neither  could  the  Lord 
Mountjoyt  &c.,  assigne  his  interest  in  any  part  of  the 
waste  to  one  or  more,  for  that  might  worke  a  prejudice 
and  a  surcharge  to  the  tenant  of  the  land;  and,  there- 
fore, if  such  an  incertaine  inheritanoe  descendeth  to  two 
coparceners,  it  cannot  be  divided  betweene  them." 


1851. 


The  statute  of  Hen.  8.  deals  with  ^<  manors,  lands, 
tenements,  and  hereditaments,"  and  is  applicable  to  cases 
where  there  are  two  manors,  or  something  in  addition  to 
one  manor  (£),  so  that  the  whole  manor  may  be  allotted 
in  severalty  to  one  and  other  hereditaments  to  the  other. 

The  decrees  in  the  cases  in  Dickens  were  not  ad« 
verselj  made. 

The  Masteb  of  the  BoLLS. 

I  think  the  case  is  concluded  by  the  express  words 
of  the  statute,  which  uses  the  expression  '*  manors." 
It  has  been  suggested,  that  the  words  **  manors,  lands, 
tenements,  and  hereditaments "  must  be  read  conjunc- 
tively.  I  am  not  of  that  opinion ;'  but  I  think  that  they 

are 


(a)  Stated  Co.  JUL  I64A. 
(6)  See  a  case  of  partition  of 
two  manors,  aUemk  vidbuif  16 


Fm.  tl8.  (Sd  ed.) ;    Co.  IM. 
167  a,^ 


IM 
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Uambuky 

V. 
HUMEY. 


are  read  disjunctively,  and  that  the  statute  does  not 
require  that  there  shall  be  manors  with  other  lands/  but 
manors  alone.  Wliat  the  effect  may  be,  or  the  mode 
of  carrying  the  decree  into  effect,  I  do  not  now  deter- 
mine. There  is  the  same  difficulty  in  the  case  of  an 
advowson ;  but  the  Court  makes  a  paitition  by  an  alter- 
nate presentation.  So,  where  a  partition  is  made  of  a 
right  to  a  mill  (a),  it  does  not  imply  a  severance  of 
the  mill,  but  of  the  tolls,  and  there  must  be  a  miller 
trusted  by  both  parties.  The  same  rule  might  apply 
to  a  manor,  and,  without  saying  in  what  way,  the  Court 
will  carry  it  into  effect,  whether  by  giving  a  portion  of 
the  lands  to  one  and  making  compensation  by  owelty 
of  partition,  or  by  alternate  right  of  holding  the  Courts, 
I  cannot  doubt,  that  the  Court  will  order  a  partition  of 
a  manor. 

Mr.  Dickens,  an  experienced  Kegistrar,  would  not 
have  inserted  those  cases,  if  the  decree  had  been  made 
by  consent 


Mr.  Walpole  afterwards   read    the    following   MS. 
note  from  the  Registrar's  copy  of  Dickens. 

Sparrow  v.  Fiend. 


: 


This  case  was  heard  on  further  directions  after  the 
Commissioners'  certificate  at  the  Rolls  (25th  May  1761), 
and  an  order  was  pronounced,  but  not  drawn  up.  By 
this  order,  the  certificate  was  hy  consent  confirmed ;  cer- 
tain premises  were  directed  to  be  allotted  to  the  Plain- 
tiffs, and  to  be  held  by  them  according  to  their  respec- 
tive 

(a)   Joint  tenabts  of  a  mill      of  a  mill,  though  it  cannot  be 
may  make  partition  of  it ;  47  Ed.      severed  ;  \1  E,  3.  28.  b.    ' 
3.  ft%.  47.  A»t,  8.  i  80  parceners 
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live  interests;  and  certain  other  premises  were  allotted  1851. 
to  the  Defendant;  and  the  PlaintiiFs  and  Defendants 
were  to  hold  the  premises  allotted  to  them  respectively 
in  severalty.  The  rents  of  the  premises  comprised  in 
the  Commissioners'  certificate  described  as  undivided, 
are  directed  to  be  held  undivided  as  heretofore.  See 
Minute  Book,  Triru  T.  1761.  Dick.  Nothing  appears 
to  have  been  done  under  this  order. 

In  Ley  v.  Cox  R  R.  10th  December  1772  (a),  the 
decree  directed  a  commission  of  partition  to  issue  to 
divide  certain  lands  amongst  which  were  an  undivided 
moiety  of  a  sixth  part  of  a  manor.  As  to  this  the  direc- 
tion was  as  follows :  —  '^  And  as  to  the  moiety  of  a 
sixth  part  of  the  manor  in  question,  the  parties  or 
party  to  whom  the  same  shall  be  allotted,  are  or  is 
to  hold  the  same  as  between  themselves  and  the  other 
parties  to  this  cause  in  severalty ;  but  as  between  them 
and  the  owners  of  the  other  undivided  parts  of  the  said 
manor,  the  same  are  to  be  held  between  the  person  or 
persons  to  whom  the  same  shall  be  allotted,  and  the 
owners  of  the  other  undivided  parts  of  the  said  manor, 
in  the  same  manner  as  heretofore,  they  not  being  par- 
ties to  this  suit"  The  form  of  this  decree  is  said  to 
have  been  settled  by  the  Master  of  the  Rolls,  Sir 
Thomas  Sewell,  with  great  deliberation,  after  searching 
precedents.  See  MS.  book  in  quarto,  which  formerly 
belonged  to  Mr.  Green^  the  Registrar  of  this  Court,  and 
now  in  the  possession  of  Mr.  Colville^  the  senior  Re- 
gistrar, fo.  49.  B. 

(a)  Registrar's  book,  B.  1772.  foL47. 


Note.  —  "  So  if  coparceners  of  a  manor  make  partition,  every 
one  shall  have  a  several  manor  and  court  baron;"  16  Vlner^Jt'i^, 
(2d  ed.) 
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i 


Jvlg  \% 


Under  an  in- 
closureact, 
some  lands 
were  allotted 
to  a  Rector, 
who  bad  a 
power  of 
selling  to 
pay  the  ex- 
penses. Under 
a  Railway 
Act,  com- 
pensation was 
made  in  re- 
spect of  other 
lands  of  the 
rectory  and 
paid  into 
(Jourt.    The 
Court  sanc- 
tioned the 
application  of 
the  money  in 
Court  to  the 
payment  of 
the  expenses 
of  the  in- 
ciosure. 


ExparU  LOCK  WOOD. 

In  re  The  OXFORD,  WOBCESTER,  &c.. 
Railway  Company. 

rilHIS  was  the  petition  of  the  Rector  of  Kinffham, 
-*-  from  which  it  appeared,  that,  by  the  General 
Inclosore  Act  {6  &7  fF.  4.  c.  115.  (a)),  the  Comniis- 
fiioners,  at  the  request  of  tenants  for  life  &c,  are  em- 
powered to  sell  part  of  their  allotments,  to  defray  <'  the 
costs,  charges,  and  expenses "  of  putting  the  act  into 
execution,  and  "  the  expenses  of  fencing,  ditching,  sub- 
dividing, and  inclosing  such  allotments."  There  was 
an  inclosure  of  the  common  lands  of  the  parish  of  Ktnff- 
ham,  and  about  sixty-two  acres  were  allotted  to  the 
Rector.  The  Commissioner,  by  his  award,  dated  in  Df- 
cember  1850,  settled  the  proportion  of  his  charges  and 
expenses,  amounting  to  134/1  6#.  8^.,  which  was  paid 
by  the  Rector.  The  Rector  had  also  paid  a  sum  of 
247Z.  58.  Sd.  "  in  fencing,  ditching,  subdividing,  and 
inclosing  "  his  "  allotments.'* 

The  above  named  Railway  Company  had  paid  400/. 
by  way  of  compensation,  for  the  annoyance,  injury,  and 
deterioration  to  certain  other  lands  belonging  to  the 
rectory,  and  which  sum  had  been  paid  into  Court 

The  Rector  now  asked,  that  the  amount  of  the  costs 
of  the  inclosure,  and  of  the  fencing  &c.,  might  be  paid 
out  of  the  400/1  now  in  Court 


Mr. 


(a)  Sect.  46.  and  41  Geo.9.  c.  109.  s.  30. 
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Mr.  Roupell  and  Mr.  Poky  in  support  of  the  petition.        1861. 
Under  the  Lands  Clauses  Consolidation  Act  (a),  the     ^1^^ 
Court  may  apply  the  compensation  money  paid  by  rail-    Lockwood. 
way  companies,  "  in  the  purchase  or  redemption  of  the 
land  tax,  or  the  discharge  of  any  debt  or  incumbrance 
affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  there- 
with to  the  same  or  the  like  uses,  trusts,  or  purposes." 
Although  the  proposed  application  of  the  400/.  does 
not  come  sitrictly  within  the  words,  it  Is  plainly  within 
their  spirit.     In  a  case  relating  to   QueerCs   College^ 
Cambridge  (A),  Vice-Chancellor  Wigram  made  an  order 
similar  to  the  one  now  asked. 

The  Master  of  the  Bolls. 

You  propose,  instead  of  selling  or  charging  the  al- 
lotted lands  for  the  purpose  of  defraying  the  expenses 
of  the  inclosure  and  fencing,  to  pay  the  amount  out  of 
compensation  money  belonging  to  the  rectory.  This 
seems  a  very  reasonable  and  wise  thing  to  do,  and  I 
have  no  difficulty  in  following  the  case  cited. 

(a)  8  Vict,  c,  18.  #.  69.  The  Cambridge  and  Huntings 

,,._         ,    _         ,    ^  don  Railway  took  part  of  the 

(b)Ex  parte  Quebk's  College.      ^  ,,        ,     ,         ,  ', 

^  ^       '^        ^  College  lands,  and  the  compen- 

Undbr  the  Willmgham  inclosure  sation  money  691/.  was  paid  into 

Act,  which  passed  in  the  9th  Court.     On  the  Hth  December 

Vict^,  proprietors  having  a  limit*  1849,  Vice-Chancellor  IVigram 

ed  interest  were  empowered  to  ordered  400/.  to  be  paid  for  a 

charge  their  allotment  with  the  new  purchase,  and  160/.  to  be 

expencea.  paid  in  satisfaction  of  the  in- 

The  College  in  February  1849,  cumbrance,  and  the  interest  of 

charged  the  allotmenU  with  150/.  the  residue  to  be  piyd  from  time 

for  the  expenses.  to  time  to  the  College. 


Note.  —  Under  the  8  Fict,  c.  18.  #.73.,  the  remainder  of  the 
fund  (18/.)  was  ordered  to  be  paid  to  the  Rector  for  his  own  use, 
for  "  ii\iuryy  inconvenience  and  annoyance "  sustained  by  him. 
See  Ex  parte  The  Rector  oflAtUe  Steeping,  6  Raiiufay  Catei*  807. 
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Jam  17.24. 


GREENWOOD  r,  CHURCHILL. 
In  re  BAKER  and  HODGSON. 


An  order  was  rpHIS  was  a  petition  presented  by  Mr.  Baker^  a 
tkion  aml'^  solicitor,  and  the  facts  which  gave  rise  to  it  were 

consent  Held,  as  follows:  — In  1822,    Messrs.  Hodatan  and  Baker 

that  it  could  ^  ,  ^         i.«  i«  -^ 

only  be  varied  formed  a  partnership  as  solicitors. 

by  a  proceed- 
ing in  the  ▼>•         i-  »•         i-         •       n  ^ 
nature  of  one        Danng  this  partnership,   this  suit  of  Greenwood  y. 

to  correct  the  Churchill  was  instituted  by  them,  and,  in  consequence 

the  ground  of  of  the  Plaintiff's  poverty,  it  was  not  their  intention  to 

prasion  of^"  ^^  ^^  ^^^  ^^^  ^®  payment  of  any  costs  until  funds 

facts.  should  be  obtmned  in  the  suit     On  the  24th  of  June 


Two  solici- 
tors, A.  and 
B,.  dissolved 
partnership, 
and  it  was 
agreed,  that  P. 
should  be  en- 
titled to  half 
the  profits  of 
a  suit  insti- 
tuted by  them. 
After  some 
time,  an  order 
was  made,  by 
consent  of 
both,  for  the 
taxation  of 
the  costs 
down  to  the 
date.     Some 
of  the  costs 


1837,  a  dissolution  of  partnership  took  place,  and  shortly 
after  the  dissolution  an  agreement  was  come  to,  relative 
to  this  suit,  which  was  stated  thus  by  Hodgson^  —  viz. 
<^that  Baker  should,  nevertheless,  be  interested  with 
me  in  the  future  profits  of  the  suits,  and  that  such 
profits  should  be  divided  in  moieties  between  us." 


The  suit  was  continued  accordingly,  and  in  December 
1848,  after  various  proceedings,  not  necessary  to  be 
referred  to,  a  petition  was  presented  by  Mr.  Baker, 
praying  for  an  order,  which,  if  obtained,  would,  for  a 
time  at  least,  have  deprived  the  Plaintiff  Mrs.  Green- 
wood  of  her  only  means  of  subsistence.  This  petition, 
had,  unknown  though  presented  in  December  1848,  stood  over  from 
already  taxed  ^"^^  ^  time,  and  ultimately,  in  Auffust  1849,  an  order 
and  received  was 

by  A.    Held, 

under  the  circumstances,  that  the  order  comprised  all  such  costs,  and  the  previous 
costs  having  been  omitted  in  the  Master's  certificate,  the  Court,  upon  a  petition  to 
review  the  taxation,  referred  the  matter  back  to  the  Maater. 
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was  made  upon  it,  which,  as  far  as  it  is  material,  was  in        I85I. 
these  words:-  o'l^Hil^i. 

It  was  ordered,  by  consent^  that  it  should  be  referred  Cbwbchiu- 
to  the  Taxing  Master  to  whom  the  taxation  of  costs  in 
these  causes  had  been^  referred,  to  tax  the  costs,  charges 
and  expenses  of  the  Plaintiffs  properly  incurred  in 
the  first-mentioned  cause;  and  otherwise  in  relation 
to  the  matters  comprised  therein  down  to  the  24th  of 
June  1837,  &c.  &c. ;  and  it  was,  by  the  like  consent, 
ordered,  that  the  amount  should  be  paid  to  Baker  out 
of  the  first  monies  which  should  be  payable  out  of 
Court  to  the  said  Plaintiffs.  And  the  Taxing  Master 
was  ordered  to  tax  the  costs,  charges  and  expenses  of 
the  Plaintiffs  from  the  sdid  24th  day  of  June  1837, 
do\vn  to  the  16th  day  of  December  1848  (when  the 
petition  was  presented),  and  from  which  time  it  was 
declared,  that  Baker  was  to  cease  to  have  any  interest 
in  the  costs  of  this  suit.  And  it  was  further  ordered, 
that  out  of  the  monies  payable  out  of  Court  to  the 
Plaintiffs,  the  amount  of  such  costs,  charges  and  ex- 
penses should  be  paid  to  Hodgson^  **  he  thereby  under- 
taking, witliin  fourteen  days  after  he  should  receive 
the  same,  to  pay  to  the  Petitioner  one  moiety  of  the 
profits  arising  from  such  last-mentioned  costs,  charges 
and  expenses.  And  in  case  the  parties  should  differ  as 
to  the  amount  of  such  moiety  of  profits,  then  it  was, 
ly  the  like  consent,  ordered,  that  it  should  be  referred  ^ 

to  Mr.  John  Coverdale  or  Mr.  James  Leman  "  to  settle 
and  determine  the  amount ;  and  his  certificate  was  to 
be  binding  and  conclusive  on  all  parties. 

Under  this  order,  the  parties  went  before  the  Taxing 
Master  to  tax  the  costs  mentioned  in  this  order.  He 
accordingly  taxed  them  as  he  considered  right  under 
this  order,  and  gave  his  certificate  in  February  1851. 
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Orbsnwood 
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Under  this  taxation,  the  costs  of  five  interlocatorj 
proceedings,  which  had  been  taxed  prior  to  the  order  of 
Augtist  1849,  and  paid  to  Hodgson^  amounting  in  the 
whole  to  600/.,  were  omitted,  and  Mr.  Lemony  the 
arbitrator,  considered  that  he  could  only  regard,  as' 
coming  within  his  province  as  arbitrator,  the  costs 
which  the  Master  had  included  in  his  certificate.  In 
this  state  of  things,  Mr.  Baker  presented  this  petition, 
praying  a  declaration,  that,  under  the  order  of  the  4th 
day  of  August  1849,  the  Petitioner  was  entitled  to  one 
moiety  of  the  said  profits  arising  from  the  costs, 
charges,  and  expenses  so  already  taxed  and  received 
by  Hodgson :  —  that  Hodgson  might  be  ordered^  under 
his  said  undertaking  contained  in  the  order  of  the 
4th  day  of  August  1849,  forthwith  to  pay  one  moiety 
of  the  profits  to  the  Petitioner  Baker;  and  that  it 
might  be  declared,  that  the  arbitrator  had  authority, 
under  the  order  of  the  4th  day  of  August  1849,  to 
settle  and  determine  the  amount  of  the  moiety  of  profits^ 
And  that  the  amount  might  be  ascertained  by  him  ac- 
cordingly, or  by  one  of  the  Masters,  and  that,  if  neces- 
sary, the  costs  &c.  taxed  and  received  might  be  retaxed. 


The  grounds  for  bringing  forward  this  petition  were 
stated  to  be  as  follows :  Mr.  Baker  alleged,  that  he  was, 
when  he  consented  to  this  order  of  August  1849,  ig- 
norant of  the  fact,  that  Mr.  Hodgson  had  received  the 
costs  of  the  five  interlocutory  proceedings,  and  that  he 
would  not  have  consented  to  that  order,  unless  it  had 
expressly  included  such  costs ;  and  he  also  contended, 
that  these  costs  were,  in  fact,  according  to  the  proper 
construction  of  the  order  of  August  1849,  included 
in  it. 


Mr.  Hodgsony  on  the  other  hand,  contended,  that  the 
order  did  not  include  these  costs,  and  that  if  Mr.  Baker 

did 


did  not  ktioW  that  suoh  costs  had  not  beofi  pretiotidly        liSU 
taxed  aiid  t)aid,  it  iras  his  own  fatilt,  fbr  that  he  tirtti   ^JfJ!^^^,^ 
set  upon  inqaify:  that  no  knotlrledge  was  withheld  k 

from  him,  and  that  if  he  had  asked  any  question  on  Calltcifitt.' 
the  subject,  full  information  would  hare  becfn  afibrded 
him.  He  also  asserted,  or,  at  least,  he  being  too  un^ 
well  to  make  anjr  affidavit^  his  partner  and  clerk  as^ 
serted  on  his  behalf,  that  he  Would  not  hate  consented 
to  this  order,  unlesii  he  had  understood  it  not  to  include 
the  Coits  in  dlsptite. 

The  petition  now  came  6n  foi*  heating. 

Mf .  R.  Palmer  and  Mr.  Zftctfft,  in  stippOtt  of  the  peti^ 
tion« 

Mf.  Roup$ll  and  Mn  CoUf  umirit. 

Mr.  A  Pialmef,  in  replyi  Co&per  t.  £umrt{a). 

Thi  Mastbr  ofihi  Bolls  teserted  his  judgmenti 


The  MaSTEB  of  the  Bolls.  June  24. 

The  prayer  of  this  petition  is  peculidr,  aiid  it  id  ilrged 
by  Mr.  Raupetl,  that,  in  substance,  it  prajrs  to  vary  the 
ordet  of  August  1849 ;  and,  that  it  i^  not  and  cannot 
be  treated  ad  a  petition  to  make  the  Taxing  Master 
review  his  certificate,  sind  that  to  tnake  6uch  a  declar* 
ation  as  tiie  prayer  asks^  d^claritig  that  under  the  order 
certain  rights  belong  to  the  Petitionei'^  is,  in  substance, 
to  inake  a  variation  in  the  order  of  August  1849. 


This 


(a)  15  iTmoru,  564'.  and  2  Phil&pt,  368^ 
M2 


164 


CASES  IN  CHANCERY. 


185L  This  is  denied  by  Mr.  Roundell  Palmer,  who  sayg, 

(Greenwood    *^**»  ^^  substance,  this  may  properly  be  treated  as  a 
petition  to  make  the  Master  review  his  certificate. 


Churchill. 


If  it  be  truci  as  contended  by  Counsel,  that  no  order 
can  be  made  on  this  petition  without,  in  substance, 
varying  the  order  of  August  1849,  I  am  of  opinion, 
that  I  cannot  do  so.  The  order  was  made  by  consent, 
after  much  care  and  deliberation :  — nearly  eight  months 
had  elapsed  from  the  time  of  presenting  the  petition 
before  this  order  could  be  settled :  —  the  terms  of  it 
were  arranged  between  Hodgson  and  Bakery  Hodgson  not 
being  a  Respondent  to  the  petition  originally,  and  in 
no  way  affected  by  it,  except  so  far  as  it  might  affect 
him  through  his  client  Mrs.  Greenwood,  I  have  con- 
sulted Sir  George  Turner,  who  fully  confirms  the  state- 
ment made  by  Mr.  RoupeU,  of  his  reluctance  to  bring 
on  the  petition,  and  of  the  care  and  deliberation  with 
which  the  terms  of  the  order  were  framed  and  con- 
sidered. I  am,  therefore,  of  opinion,  that  I  cannot 
make  any  alteration  in  the  order,  unless  a  proceeding 
were  instituted  before  me,  in  the  nature  of  one  to  cancel 
an  agreement  on  the  ground  of  fraud  or  suppression  of 
facts  (a). 

This  petition  is  not  such  a  proceeding ;  and  I  there- 
fore forbear  to  consider,  how  far,  upon  the  facts  as 
here  set  forth  in  the  affidavits,  there  was  either  such  an 
intentional  or  accidental  suppression  of  facts,  as,  on  the 
ground  of  fraud  or  mistake,  might  entitle  Baker  to  set 
aside  or  vary  the  order  of  August  1849.  Thus  far  I 
may  say,  that,  upon  a  perusal  of  the  affidavits,  I  ieA 
satisfied,  that  Baker  was  ignorant  of  the  fact  of  the 
taxation  and  payment  of  the  five  bills  of  costs ;  and  I 

am 

(fl)  See  Bradith  v.  Gee^  Ambler^  229. ;  Blmdell  v.  Macartney^ 
2Ridg.P.a557.59]. 
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ftm  also  equally  satisfied,  that  there  was  no  intention       1851. 
on  the  part  of  Hodgson  to  conceal  that  fact  from  Baker,    ^^^^^"^ 
and  that  he   might  easily  have  ascertained  how  the  v, 

matter  really  stood,  if  any  thing  had  suggested  to  him 
any  such  inquiry. 


CHUaCHILL. 


The  only  other  point  renudning  is^  what  is  the  proper 
construction  to  be  put  on  this  order  of  August  1849. 
Upon  this  point  I  think,  that  Mr.  Leman  has  correctly 
construed  the  order,  when  he  considered  that  he  could 
only  deal  with  the  costs  included  in  the  Taxing  Master's 
certificate.  But,  for  the  reasons  which  I  am  about  to 
state,  I  am  of  opinion,  that,  according  to  the  true  con- 
struction of  the  terms  of  this  order,  the  Taxing  Master's 
certificate  ought  to  have  included  the  costs  relative 
to  the  five  interlocutory  proceedings,  already  taxed  and 
paid  under  the  orders  made  by  the  Court. 

It  is  not  denied,  nor  could  it  be  with  reason,  that,  if 
no  costs  had  been  taxed  and  paid  to  Hodgson,  this  order 
would  have  included  the  costs  of  those  five  interlocutory 
proceedings,  which  form  the  subject  of  the  present 
dispute.  The  words  of  the  order  are  manifestly  large 
enough  to  include  them;  the  order  is  perfectly  silent 
as  to  the  existence  of  any  previous  order  for  taxation  of 
costs;  it  does  not  say  costs  not  already  taxed,  and 
both  the  petition  and  the  affidavits,  on  which  the  order 
was  founded,  are  silent  as  to  any  costs  having  been 
already  taxed.  In  this  state  of  things,  the  question  on 
the  true  meaning  of  the  order  is  this: — whether  I  am 
to  read  the  words  ''  the  costs,  charges  and  expenses  of 
the  Plaintiffs  properly  incurred  in  the  said  suits  and 
otherwise  in  relation  to  the  matters  comprised  therein,*^ 
as  meaning  "  all  the  costs,  &c.,"  or  whether  I  am  to 
read  these  words  as  equivalent  to  ^*  such  of  the  costs 

&c 
A/ 3 
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J  851, 

CHUBCflILL, 


j^a  a§  have  npt  thready  be^n  taze^  aj;^  paid.''  I  ha?^ 
pp  doi^bt  but  that  thfi  fprn^r,  iPirlucb  i^  the  primd  faei^ 
H^panipgi  ig  the  proper  opiutruction. 

It  is  true,  that  in  ordinary  cases,  where  the  costs  are 
taxed  for  the  purpose  of  ascertaining  the  amount  due  to 
the  solicitor^  these  words  might  bear  the  latter  con- 
struction! pr^  if  they  did  not,  the  Court  would  restnun 
the  solicitor  from  receiving  more  than  the  amount  du^ 
to  him ;  but  in  order  to  construe  this  order  properly, 
the  scope  and  object  of  it  must  be  looked  at  These 
costs  are  to  be  taxed,  i|ot  for  the  purpose  of  ascertaining 
what  is  due  to  Hodgiont  but  for  the  purpose  ostensibly  of 
giving  Baker  half  the  profits  of  conducting  these  suits; 
and  the  profits  are  extended  to  and  directed  to  include 
fhe  pirofits  derived  from  the  costs,  charges  and  expenses 
properly  incurre4  in  the  suits  and  otherwise  in  relation 
to  the  matters  comprised  therein.  How  could  this  be 
^ffectedi  unless  all  the  costs  were  taxed  ?  On  what  prin- 
(upl^  was  any  and  what  portion  to  be  excluded? 

That  a  portion  of  the  costs  had  been  previously  paid 
to  Hodgton  was  an  advantage  to  him,  as  he  had  thereby 
obtained  so  much  more  capital  for  the  purpose  of  carry- 
ing on  his  own  business.  If  the  costs  already  ta^ed 
were  to  be  omitted  from  the  certificate,  why  was  no 
mention  made  of  such  omission?  The  absence  of  any 
such  statement  of  omission  is  the  stronger,  as  the  order 
suggested  the  possibility  of  a  previous  taxation,  inasmuch 
as  it  prefaces  this  order,  by  a  reference  to  the  Master 
to  whom  the  taxation  of  costs  in  these  causes  had  been 
referred^  thereby  intimating  at  least,  that  a  previous 
order  for  taxation  had  already  been  made.  If  this  order' 
is  to  be  construed  as  omitting  all  costs  already  taxed, 
the  consequences  might  have  been,  that  all  the  costs  of 
the  suit  having  been  already  taxed,  with  the  exception 

of 


CASES  IN  CHANCBBY.  l«» 

of  »  yery  small  portion|  that  Bmall  portion  might  be  iho       18$L 
whole  of  the  advantage  to  be  obtained  by  Baker  onde^    q^^^d 
thia  order^  or,  in  other  words,  that  the  order  itaelf  might  «. 

be  all  but  nugatory*  It  la  true  that  the  order  says,  that  ^ w*^**^*- 
the  amount  of  such  costs,  when  certified  by  the  Master, 
shall  be  paid  to  Hodgson,  the  solicitor  of  the  Plaintiffs  s 
but  I  am  of  opinion,  that  this  does  not  alter  the  meaning 
of  the  previous  passage,  and  that  these  words,  relating 
to  the  payment  to  Hodgson,  must  be  taken  to  mean, 
that  the  amount  of  such  costs,  or  so  much  thereof  as 
shall  then  remain  due  to  Hodgson,  shall  be  paid  to  him. 
It  is  manifest  that  the  Plaintiffs  might,  in  the  interval 
between  the  date  of  the  order  and  the  Master's  certifi- 
cate, have  paid,  voluntarily  or  otherwise,  a  part  of  the 
costs  so  incurred  by  them. 

In  my  opinion,  therefore,  the  Master  ought  to  have 
included  in  his  certificate  of  costs,  under  the  order  of 
August  1849,  the  total  amount  of  all  the  costs,  charges 
and  expenses  of  the  suits  and  otherwise,  in  relation  to 
the  matters  comprised  therein,  incurred  by  the  Plaintiffs, 
including  as  well  the  paid  as  the  unpaid  portion  of  such 
costs.  I  do  not  mean  to  say  that  the  Taxing  Master 
was  compelled  to  tax  over  again  the  costs  he  had 
already  taxed.  I  think  that  he  might  have  adopted  his 
previous  taxation  for  this  purpose ;  but  I  am  of  opinion, 
that,  in  order  to  give  effect  to  the  plain  and  obvious 
meaning  of  this  order,  the  Taxing  Master  ought  to  have 
included  in  the  certificate  the  amount  of  the  five  previous 
bills,  which  had  already  been  taxed  by  him. 

I  am  satisfied  that  this  is  the  construction  which  the 
Court  would  have  put  on  this  order,  if  the  terras  of  the 
order  had  been  framed  by  the  Court  itself,  after  an 
adverse  hearing  between  contending  parties,  upon  a 
proceeding  in  the  cause,  of  which  the  Court  had  not 
M  4  been 
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I  185L       been  informed  of  the  fact^  that  Bome  costs  of  Sntef"- 

locutorj  proceedings  had  ahready  been  taxed  and  paid. 
V.  '  I  am  satisfied,  that  the  circumstance  that  the  order  was 
Churchill,  j^^j^^q  ^^y  (VQ^ggnt,  cannot  affect  the  construction  of  it, 
and  I  am  therefore  prepared  to  give  effect  to  the  order, 
according  to  that  which  I  consider  to  be  its  real  meaning. 
But  in  what  way  can  this  best  or  indeed  properly  be 
done  on  this  petition  as  it  now  stands  ?  Mr.  iZ.  Palmer ^ 
who  felt  the  force  of  this  objection  on  his  opening,  has 
treated  the  petition,  all  along,  as  one  to  review  the 
Master's  certificate.  Mr.  Roupell  strongly  contends 
that  the  petition  is  for  a  different  purpose;  and  on 
looking  at  the  prayer,  it  certainly  does  not,  in  terms, 
pray  that  the  Master  may  review  his  certificate,  but  it 
does  pray  a  retaxation ;  and  I  think,  that  if  a  few  words 
virere  introduced  into  the  prayer  of  the  petition,  praying 
specifically  that  it  might  be  referred  back  to  the  Master 
to  review  his  certificate,  for  the  purpose  of  including 
therein  the  costs  of  the  five  interlocutory  proceedings 
already  taxed  by  him,  I  might  properly  make  an  order 
to  that  effect,  which  is,  in  my  opinion,  the  only  order  I 
can  properly  make. 

I  am  prepared,  therefore,  to  give  the  Petitioner  leave 
to  amend  bis  petition,  by  introducing  a  few  words  into 
the  prayer  for  this  purpose ;  and  upon  the  petition,  as 
amended,  I  will  make  an  order,  referring  it  back  to  the 
Taxing  Master  to  whom  the  taxation  of  costa  in  these 
causes  has  been  referred,  to  review  his  certificate  of 
taxation,  by  including  therein  the  amount  of  the  costs, 
charges  and  expenses  of  the  five  interlocutory  pro- 
ceedbgs,  specifying  them. 

In  this  view  of  the  case,  as  this  petition,  when  so 
amended,- will  be  reduced,  in  substance,  to  an  appeal 
from  the  Taxing  Master's  decision  on  the  construction 

of 
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of  the  order,  I  cannot  give  any  costs  of  this  petition  on 

either  side ;  but  it  must  take  the  same  course  as  if  it   ^ 

111  .  .     1,  .  .  i.    ,       1        .     .  Greenwood 

had  been  originally*  a  petition  of  the  descnption  to  v. 

which  I  now  permit  it  to  be  converted,  and  on  which,    Chubchilu 
as  altered,  I  will  make  the  order  I  have  already  stated. 


HARRIS  V.  MOTT. 

Jufy  5, 
Aug.  7. 

THIS  was  a  claim  for  the  specific  performance  of  a  An  estate  waa 
contract  for  sale  of  some  freehold  and  copyhold  j^^^^ 

premises.  for  her  separ- 

ate use.    She 
eDtered  into  a 
A  testatrix,  by  her  will,  dated  in  1805,  devised  the  contract  for 

property  in  question  to  Elizabeth  (afterwards  the  wife  having  devised 

of   William  Harris),  **  to  and  for  her  own  sole  and  ^^  l^^}^  ^ 

,  ,         «    „  n®'^  husband, 

separate  use  and  benefit.  vho  sued  for 

a  specific  per- 
formance. 
By  an  agreement  made  the  23d  of  January  1849,  The  purchaser 

between  William  Harris  and  Elizabeth  his  wife,  of  the  thS£/ 

one  part,  and  the  Defendant  Mott  of  the  other  part,  baa  neither 

Harris  and  wife  agreed,  and  the  latter,  "  separately  l^tofcoif^ct 

and  apart  from  her  husband,  in  respect  of  any  separate  ^l  *°  ^^"^ 

,         .11  ..11        1..  .    11  1        the  estate. 

estate  she  might  have  in  the  hereditaments,"  agreed  to  The  Court  de- 
sell  the  property  to  the  Defendant  Mott,  for  the  sum  of  p]"aVec1fir 

610^  12«.  performance 

in  the  absence 
of  the  heir. 
Before  the  contract  had  been  completed,  Elizabeth 

Harris  died,  having,  by  her  will,  dated  in  1849,  devised 

all  these  freehold  and  copyhold  estates  to  her  husband 

William  Harris  and  his  heirs. 


This 


li 
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1851.  This  claim  was  filed  by  WilUam  Harris^  praying  the 

^■fp*^*^^     gpecific  performance  of  the  contract.     It  was  admitted, 

V,  that  the  only  questions  were^  first,  as  to  the  validity 

*^"*       of  the  contract ;  and,  secondly,  as  to  the  effect  of  the 

will  of  Mrs.  Harrii  executed  during  coyerture.      On 

that  assumption  the  Court  allowed  the  claim  to  proceed, 

without  a  reference  to  the  Master  upon  the  title. 

Mr.  R.  Palmer  and  Mr.  Macqueen,  for  the  Plaintiff, 
argued,  first,  that  the  property  being  settled  to  the 
separate  use  of  the  feme  covert,  she  must  be  deemed  a 
feme  sole,  and  as  such,  entitled  to  the  same  powers  of 
disposition  as  if  she  were  not  under  coverture,  and  that 
consequently  her  contract  was  binding  upon  her  se- 
parate estate,  and  on  all  persons  claiming  under  her : 
Stead  V.  Nelson  (a). 

Secondly,  that  she  could,  notwithstanding  her  cover- 
ture, dispose  of  the  estate  by  will ;  for  ^^  a  gift  simply 
to  the  separate  use  of  a  feme  covert  is  tantamount  to 
a  gift  to  such  uses  as  she  shall  appoint  by  deed  or 
wilL"  1  Sugden  on  Powers  (6),  Hearle  v.  Greenbank  (c). 
That  her  heir  was  a  mere  trustee  for  the  husband,  and 
that  his  concurrence  was  a  mere  matter  of  conveyance. 

Mr.  Haldane  appeared  for  the  Defendant,  but  was 
not  heard. 

The  Master  of  the  Rolls. 

The  object  of  limiting  the  estate  to  her  separate  use, 
was  to  protect  her  from  her  husband;  and  not  to 
extend  her  power  of  disposition.  If  any  distinct  au- 
thority could  be  produced  I  must  act  on  it ;  but  none 

■i|i(ffl                                                I  _   {a)2  Beavan,2^:  ^                   {c)  1  rif#«y,  sen.  298.    / 
'1  -   j         \b)  P.  209.  6th  ed.  ^ . .  /- 
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being  oited,  I  tfamk  the  6Me  too  doubtful  to  compel       1851. 
the  Defendant  to  take  the  title  in  the  abseace  of  the 
heir.    I  cannot,  in  hU  absence,  4etermine  that  he  19 
a  mere  trustee  of  the  legal  estate. 


The  claim  was  amended  by  asking,  in  the  alter- 
native, that  the  Defendant  should  either  specifically 
perform  the  agreement,  or  deliver  up  possession,  and 
a  decree  to  deliver  up  possession  and  account  for  the 
rents  to  the  Plaintiff,  who  was,  at  all  events,  tenant  by 
the  curtesy,  was  made  on  the  7th  August  1851. 

NoTB.  — See  1  Sanders  on  Uses,  317.$  8  Roper  on  Lf^uaet, 
182.,  2  Story,  Eq.  567.,-  Aylett  v.  Athton,  1  Mtfl.  i  Craig,  p,  112. ; 
Peacock  v.  Monk^  2  Vetey,  sen.  190. ;  Ex  parte  Ann  Shirley,  5  Bing, 
K.  Ca.  226. ;  Francis  ▼.  Wigzell,  1  Madd.  258. 


COYLE  V.  ALLEYNE.  Jtdy  24,,  25. 

rilHIS  was  an  injunction  case.     The  Defendant  took  A  Defendant 

-■-    exceptions  to  the  bill  for  scandal  and  impertinence,  tlons"°an" 

the  pendency  of  which  prevented  the  Plaintiff  obtaining  injunction  bill 

the  common  injunction.    The  Defendant  neglected  to  set  and  iroperti- 

down  the  exceptions,  under  the  12th  Order  o{  November  °^",^«5  ^"*^*>« 

.  ,  ,  neelected  to 

1850(a),  which  provides,  that  exceptions  for  scandal  or  set  them 

impertinence  "  are  to  be  set  down  for  hearing  by  the  fhatth^ ^ain- 

Registrar,  at  the  request  of  the  party  filing  the  same,  tiff  was  en- 

upon  the  production  of  a  certificate  of  the  Clerk  of  order  of*" 

Records  and  Writs  of  the  filing  of  such  exceptions ; "  course  Tor 

and  **  the  same  are  to  be  advanced  and  put  in  the  paper  down  :  and 


for  hearing  on  an  early  day."  '^y  ^^"j® 

By  .^v*nce< 
^  'hearing. 

(ay- 12  Beav.  xxiv. 
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1851.  By  tfie  24th  Orfer  of  November  1850,  exceptions  for 

scandal  and  impertinence    arc    to    be    considered   as 
abandoned  unless  set  down  within  six  days  after  filing. 

Mr.  G.  L.  Russell,  for  the  Plaintiff,  now  asked  for 
liberty  to  set  down  the  exceptions.  He  stated,  that  the 
object  of  the  Defendant  in  not  setting  them  down 
was  to  prevent  the  Plaintiff  obtaining  the  common  in- 
junction.    }le  cited  Huffhes  Y.  Thomas  (a). 

The  Master  of  the  Rolls. 

A  party  taking  exceptions  cannot,  by  neglecting  to 
set  them  down,  prevent  their  being  heard.  The  Order 
referred  to  enables  a  party  to  have  his  exceptions  set 
down  upon  production  of  a  certificate ;  but  it  does  not 
take  away  the  old  right  of  obtaining  an  order  of  course 
for  that  purpose.  You  arc  entitled  to  an  order  of 
course  to  set  down  the  exceptions. 


Jufy  25.  The  order  of  course  having  been  made,  Mr.  G.  Z. 

—  Russell  now  asked  that  the  exceptions  might  be  ad« 

vanccd  for  hearing  to*raorrow. 

The  IVUsTEs  oftlie  Rolls  made  the  order. 

I       (a)  2  CoVi^er^  239.,  and  7  Becvan,  ^8-t, 

• 
I 

f 
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TRYE  ».  The  CORPORATION  of  GLOU-        Jiiiitf5,6.24. 
CESTER- 

ON  the  3rd  of  Januani  183fi,  Colonel  Ollney  made  A  charitable 
his  W1II9  which^  80  far  as  is  material,  was  to  this  lay  out  money 
effect :  —  after  giving  certain  legacies,  he  gave  36,000/.,  '?  '*'®/5®?" 
secured  by  a   contract   with  Mr.   Charles  Kxng^   and  jngs,  without 

5,000/.  secured  by  the  bond  of  Mr.  Maxwell,  to  three  '^''^^^J^:^^^ 
'  •^  supposes  tliat 

trustees,  upon  trust,  to  call  in,  and  invest  these  sums  in  a  portion  of 
the  funds,  upon  trust,  to  pay  the  dividends  to  his  widow  niugtlS^ap- 

for  life,  and  he  proceeded  in  the  words  following: —        pM«i »» the 

purchase  of 
land  for  that 

"  And  immediately  after  the  decease  of  my  said  wife,  p"T>?;e  ?  ;"<* 
•^  "^  IS  void  under 

then  do  and  shall  transfer  so  much  of  the  said  trust  the  Statute 

funds,  as  shall  be  equal  in  value  to  the  sum  of  8000/.  ^'^i^brq'llert 

sterling,  into  the  names  of  the  Mayor  and  Corporation  to  lay  out 

of  the  city  of  Gloucester,   who  shall  stand  possessed  ^ection"or 

thereof  upon  the  trusts  and  for  the  purposes  hereinafter  repair  of 

,   buildings  upon 
expressed  lands  already 
in  mortmain 
is  a  valid  and  effectual  bequest. 

The  rule  is,  as  stated  in  T7ie  AUomey- General  v.  Davies  (9  rr*.544.),  "that, 
unless  the  testator  distinctly  points  to  some  land  already  in  mortmain,  the  Court 
will  understand  him  to  mean  tnat  an  interest  in  land  is  to  be  purchased,  and  the  gift 
is  not  good." 

A  bequest  is  void  which  tends  directly  to  bring  fresh  lands  into  mortmain. 

A  beauest  of  money  to  be  expended  in  the  erection  or  repair  of  buildings  is  void, 
unless  tne  testator  expressly  states  in  his  will  his  intention  that  the  money  is  to 
be  expended  on  some  land  already  in  mortmain. 

Bequest  of  money  which,  in  the  event  of  land  being  given  for  the  purpose  to  the 
corporation  of  Gfoucetier,  was  to  be  laid  out  upon  it  for  a  charity,  with  a  gift  over, 
if  no  land  were  *'  granted  and  conveyed  for  that  purpose  within  '*  ten  years  after 
the  testator's  decease.  Land  was  conveyed  a  few  days  before  the  expiration  of 
the  ten  years,  but  the  deed  was  not  enrolled  until  five  days  after  the  expiration. 
Held,  first,  that,  although  the  enrolment  and  the  twelve  months  (during  which 
it  was  necessary  the  grantor  should  survive  to  give  the  grant  validity)  both  took 
place  after  the  ten  years ;  still  that  the  grant  must  be  considered  valid  as  from 
Its  date.  Held,  secondly,  that  whether  the  grantor  could  afterwards  defeat  the 
voluntary  grant  or  not  by  a  conveyance  to  a  purchaser  for  valuable  consider- 
ation, did  not  affect  the  question.    Held,  thirdly,  that  the  bequest  was  void. 
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1851.        expressed  and  declared  of  and  concerning  the  same, 
*^'  "*^'     (that  18  to  say) :  —  Upon  trust  that  they  the  said  Mayor 
V.  and  Corporation  do^  and  shall  thereout,  in  the  first  place. 

Corporation  of  ™®®  ^^^  ®"™^  ^^  1300/. ;  and  I  direct  that  the  said  sum 
Olocckstbr.  of  1300/.  shall,  in  the  event  of  any  land  being  given  or 
granted  to  the  said  Mayor  and  Corporation  of  Gloucester 
for  the  purposes  of  my  charity,  within  the  period  of  ten 
years  next  after  my  decease,  under  the  provisions  of  the 
9  6r.  2.  c.  36.,  intituled,  ^  An  Act  to  restrain  the  dis- 
position of  lands  whereby  the  same  become  unalienable,* 
be  laid  out  and  expended  in  or  towards  the  erecting 
and  buildingi  furnishing  and  rendering  habitable,  a  sub- 
stantial hospital  or  almshouse  for  the  city  of  GloU'- 
tester,  according  to  the  scheme  or  plan  which  I  have 
drawn  up  and  signed  for  the  due  regulation  of  those 
hospitals  or  almshouses,  which  I  intend  shall  be  founded 
and  established  in  due  time  after  my  decease.  And  I 
direct  that  the  residue  of  the  said  sum  of  8000/.  shall  be 
held  for  the  benefit  of  the  said  city  of  Gloucester,  upon 
the  trusts  declared  by  me,  in  my  said  scheme  or  plan  for 
the  foundation  and  endowment  of  the  said  respective 
almshouses." 

He  then  gave  a  similar  sum  of  8000/.  each  to  the 
corporation  of  Cheltenham,  to  the  corporation  of  Tewkes^ 
bury,  and  to  the  churchwardens  of  Winchcombe  for 
similar  charitable  purposes,  and  he  added  a  proviso  in 
these  words :  — 

'^  Provided  always,  and  I  do  hereby  declare,  that  no 
part  of  the  said  trust  monies,  stocks,  funds  and  securiti^ 
shall  be,  in  any  respect,  applied  or  attempted  to  be  ap* 
plied,  for  the  purpose  of  procuring  or  purchasing  land 
upon  which  to  build  or  erect  any  of  the  said  hospitals 
or  almshouses. 

"  Provided 
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"Provided  always,  and  I  do  hereby  further  declarei        1861. 
that,  in  the  event  of  no  land  or  site  being  respectively     ^*^^^*^ 
granted  or  conveyed,  for  the  purposes  aforesaid,  within  v, 

the  period  of  ten  years  next  after  my  decease,  then  and  corporation  of 
thenceforth,  so  much  of  the  said  principal  trust  monies^  Oloucestisr. 
funds  and   securities,  as  shall  eventually  become  in- 
capable of  being  applied  for  the  purposes  aforesaid,  shall 
sink  into  my  residuary  real  and  personal  estate,  for  the 
benefit  of  my  residuaiy  legatees  hereinafter  named." 

He  then  bequeathed  a  great  tumber  of  legacies  to 
Various  institutions  and  towns,  amounting  in  the  whole 
to  8000/. ;  and,  after  giving  some  small  legacies  to  his 
relations,  he  gave  all  the  residue,  subject  to  any  further 
legacies  he  might  give  his  wife,  to  Margaret  Powell  and 
William  Read  King  as  tenants  in  common.  The  testator 
added  a  codicil  six  days  afterwards,  which  did  not  affect 
this  question,  and  he  died  on  the  16th  of  the  same  monthi 
a  few  days  after  he  had  executed  his  will  and  codicil. 

This  bill  was  filed  on  the  81st  of  May  1848,  by  the 
trustees^  asking  the  direction  and  sanction  of  the  Court 
as  to  the  course  to  be  pursued^  and  the  contest  in 
question  arose  between  Co-defendants,  the  residuary 
legatees  on  the  one  side,  and  the  three  corporations  and 
the  parish  of  Winehcomhe  on  the  other. 

The  facts  necessary  for  the  decision  of  this  question 
had  been  found  by  the  Master ;  and  it  appeared  that  since 
the  testator's  death,  four  pieces  of  land  had  been  volun- 
tarily conveyed  to  the  three  corporations,  and  to  the 
vicar  and  churchwardens  of  Winchcombe,  in  the  month 
of  January  1846,  within  the  ten  years  from  the  date  of 
the  death  of  the  testator ;  and  in  every  case  (except  in 
that  of  the  corporation  of  Gloucester)  the  deed  had  been 
duly  inrolled  within  the  ten  years  specified  in  the  wilL 

In 
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1851.        In  the  case  of  the  corporation  of  Gloucester,  the  deed 

TRvir^     ^*®  inrolled  on  the  2l8t  of  January  1846,  being  five 

V.  days  after  the  ten  years  had  expired.     The  grantors  in 

Corporation  of  ^^^T  ^ase  lived  upwards  of  twelve  months  after  the 

Gloucester,  date  of  the  deed  of  conveyance,  and  consequently,  so 

far  as  the  statute  of  mortmain  was  concerned,  the 

deeds  were  good  and  effectual  conveyances  of  the  lands 

they  purported  to  convey. 

There  were  two  questions  raised ;  first,  whether  the 
charitable  gifts  were  valid,  and,  secondly,  whether  the 
condition,  prescribed  by  the  testator,  as  to  land  being 
conveyed  for  the  purposes  of  his  charity  within  ten 
years  had  been  complied  with. 

Mr.  K.  Parker  and  Mr.  Eldertan,  for  the  Plaintifis, 
the  executors  and  trustees,  merely  stated  the  facts  of 
the  case. 

'  Mr.  Lloyd  and  Mr.  Lewin  for  the  corporation  of 

Gloucester^  Mr.  Walpole  and  Mr.  Jolliffe  for  the  cor- 
poration of  Cheltenham,  Mr.  Ilaiy  for  the  corporation 
of  Tewkesbury,  and  Mr.  R.  Palmer  and  Mr.  Prior  for 
the  parish  of  Winchcombe,  argued,  first,  that  the  cha- 
ritable gifts  of  mere  money  were  valid,  for  there  was  a 
positive  injunction  against  applying  any  part  of  the 
money  **  for  the  purpose  of  procuring  or  purchasing 
land,"  and  therefore,  that  the  presumption  of  an  in- 
tention that  any  portion  of  the  gift  should  be  laid  out 
in  purchasing  or  procuring  land  was  carefully  excluded. 
That  the  case  did  not  come  within  the  scope  of  the 
mortmain  act  (a),  which  intended  to  prevent  improvi- 
dent dispositions  '^  by  languishing  and  dying  persons," 
and  the  '^  disherison  of  their  lawful  heirs,"  and  was 

applicable 

(a)  9  Geo.  2.  c.  36. 


/ 
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applicable  only  to  lands,*'  &&»  and  money  *^  to  be  laid        1851. 
out  or  disposed  of  in  the  purchase  of  any  lands,"  &e«     ^'^jy*^^ 
Upon  the  authorities  they  argued  that  Henshaw  y.  «. 

A0dn8on{d)f  was  precisely  in  point:  there  the  testator  coroo'^do  f 
gave  20,000/.  for  a  charity-school,  and  directed  it  Gi.ovcb8tbr. 
should  not  be  applied  in  purchasing  lands  or  buildings,  it 
being  his  expectation  that  other  persons  would  purchase 
lands  and  buildings  for  those  purposes,  and  Sir  John 
Leach  upheld  the  gifts.  That  the  judgment  of  Baron 
Aldersan  in  Dixon  y.  Butler (b)  was  in  point:  He 
says  —  ''But,  I  apprehend,  where  a  testator  giyes 
money  to  be  laid  out  on  land  already  purchased  by 
others  for  such  building,  or  on  land  to  be  given  by  a 
third  person  for  that  puipose»  and  the  trustees  have 
only  authority  to  lay  out  the  money  in  building  on 
such  land  so  procured,  and  cannot  employ  it  in  pro- 
curing such  land,  the  bequest,  if  such  an  object  appear 
clearly  from  the  language  used  in  the  testator's  will,  is 
good.  For  then  the  word  '  build '  is  not  to  be  taken 
in  its  extended  sense,  as  including  the  purchase  of  the 
land,  but  is,  by  die  language  of  tl^e  testator,  applied 
specially  to  the  mere  cost  of  erecting^  as  contrapdis- 
tinguished  from  procuring,  the  land  on  which  such 
erection  is  to  take  place." 

Secondly,  the  condition  has  been  compjlied  with. 
The  grants  were  effectual  from  these  dates,  and  the 
enrolment  in  the  case  of  the  Gloucester  charity,  after 
the  expiration  of  the  ten  years,  had  relation  to  the  date 
of  the  grant.  "  If  a  man  bargains  and  sells  his  land  to 
^.,  and  before  enrolment  bargains  and  sells  it  by  deed 
to  B.,  and  the  last  deed  is  first  enrolled,  the  last  deed 
is  of  no  effect,*'    Gilbert  on  Uses^c);   ''and  by  the 

words 

(/i)  3  Maddock,  306.  (c)  3d  ed.  208. 

(b)  3  Y.^  Col.  {Exeh.)  677. 

^ou  XIV,  ^N 
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1851.  wotcb  of  the  etatote  (27  Hen.  8.  c.  le.^  when  the  deed 
b  enrolled  it  paaeeth  ab  initio/'  2  Coke,  Inst.  674. 
As  to  the  chance  of  the  grantors  Uving  twelye  months 
Corpondonof  *^'  *^®  ^*^  "  required  by  the  Ist  section  of  the 
QLouosnBB.  mortmain  act,  that  has  been  complied  with,  and  the 
statute  of  charitable  uses  (43  JEKz.  c.  4.)  shews  that  the 
policy  of  the  law  was  to  remoye  formalities  in  &Tour 
of  charities. 

Mr.  HaupeU  and  Mr.  T.  H.  Hall  for  the  resndaaiy 
l^tees.  First,  the  policy  of  the  law  fnMDd  the  Magna 
Charta  downwards  has  always  been  opposed  to  the 
putting  of  land  into  mortmain ;  and  ''  the  placing  land  in 
mortmain  is  the  object  against  which  the  9  Oeo.  2.  e.  36. 
is  directed/  QibUti  y.  Hobsan  (a).  The  intention  and 
effect  of  this  bequest  is  to  contravene  the  policy  of  the 
law  by  indudng  other  persons  to  put  land  into  mort- 
main. The  act  prohibits  the  gift  of  money  to  be  Isid 
out  in  the  purchase  of  land :  it  cannot  be  to  prevent 
the  disinherison  of  the  donor's  heirs,  but  to  prevent  land 
being  brought  into  mortmain;  and  it  matters. nothing 
whether  the  inducement  be  a  direct  gift  of  money  to  pur- 
chase it,  or  any  other  attraction.  Henshaw  v.  Atkinson 
was  subsequently  commented  on  in  the  Attorney^Oeneral 
V.  Hinxman  (6),  and  is  distinguishable  from  the  present 
in  many  particulars ;  Dixon  v.  Buder  was  a  mere  dictum ; 
and  the  prior  case  of  Mather  v.  Scott  (c)  was  not  cited. 

The  present  case  comes  directly  within  the  opinion 
expressed  by  Lord  Langdale  in  Mather  v.  Scott  (c),  who, 
after  carefully  going  through  the  authorities,  says,  •*  It 
is  said  that  the  direction  to  the  trustees  to  be  pleased  to 
entreat  the  lord  to  grant  a  piece  of  ground  does  not 
bring  this  case  within  the  principle;   but  I  am  of 

opinion 

(fl)  3  Mffl  *  K.  617.  (0  2  JTmit  172. 

(*)  2  Jac.J^W.  270. 


CASES  IN  CHANCEBY. 

opinion^  that  if  the  testfttor  intended  to  exclude  & 

purchasei  he  has  failed  to' express  his  intention;  and 

that  it  ia  contrary  to  the  policy  of  the  Mortmain  Act 

to  penmt  testamentary  gifts  of  money  to  be  laid  out  on  oorMnitkitiof 

knd,  as  an  inducement  to  draw  land  into  mortinain.**       Olouositsr« 

But,  secondly,  the  condition  has  not  been  complied 
with.  The  point  does  not  depend  on  the  authorities  as 
to  the  effect  of  an  enrolment^  but  upon  the  tenns  of 
ihe  wilL  The  testatot*  required  a  perfect  and  effectual 
devotion  of  land  to  charity  before  the  e^cpiration  of  the 
ten  years»  and  that  has  not  been  complied  with.  At 
the  end  of  that  time,  the  question  instantly  arose  to 
whom  the  property  then  belonged,  and  it  was  to  be 
determined  upon  the  state  of  circumstances  then  ex- 
isting. Now,  at  that  periodj  there  had  been  no  effectual 
and  perfect  conveyance  of  land ;  for  in  one  case  the  deed 
had  not  been  enrolled,  and  it  depended  on  a  subsequent 
event  whether  it  would  ever  become  operative ;  again, 
the  grantors  had  not  then  survived  the  grants  twelve 
calendar  months,  as  required  by  the  9  Geo.  2.  c.  36. 
§  1.,  and,  in  the  event  of  iheir  deaths  within  that 
period,  the  grants  would  have  been  void,  Matthews  v. 
Venables  (a),  and,  lastly,  all  the  gifts,  being  voluntary, 
might,  under  the  statute  of  Elizabeth,  have  been  de- 
feated by  a  subsequent  conveyance  by  the  grantors  to 
purchasers  for  valuable  consideration.  If  the  Court 
waited  until  all,  or  any,  of  these  contbgencies  had  been 
determined,  you  would  be  extending  the  ten  years  for 
performing  the  condition ;  and  if  the  money  had,  in  the 
mean  time,  been  laid  out  on  the  land,  it  would  be  lost, 
both  to  the  charity  and  legatees,  by  a  subsequent  failure 
of  the  performance  of  the  necessary  formality  of  enrol- 
ment, by  the  death  of  the  grantors  within  twelve 

months, 

(a)  2BmgAd6. 
N2 
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1861.       months,  or  by  a  subseqaent  sale  to  a  purchaser  for 
TryiT^    valuable  consideration. 

V. 

CorpoStionof      ^-  ^^^  ^  ^P^7*    ^  person  cannot  recall  a  gift 
Olouobster.  to  charity  by  a  subsequent  conveyance ;  and  even  if  he 

could,  the  testator  has  thought  right  to  run  the  risk  of 

such  a  consequence. 

The  following  cases  were  also  cited  and  conunented 
on:  — Atiamey-Generaly.  TyndaU{a);  Attomey^Oenanl 
V.  Davies  (b); .  Attorney-General  v.  Bowles  (c)  ;  Attorney- 
General  V.  Parsons  (d);  Attorney-General  v.  fVIiile- 
church  (e);  Brodie  y.  Duke  of  Chandos{y);  Tulky. 
HouldUch{h). 

The  Mabtxb  of  the  BoLU. 

I  will  look  carefully  into  the  authorities  before  giving 
judgment 


June  24.  The  MaSTEB  of  the  ROLLS. 

The  questions  in  this  cause  arise  on  the  will  of 
Colonel  Ollney,  made  the  3rd  of  January  1836,  and 
are  partly  as  to  the  true  construction  to  be  put  on  his 
will,  and  partly  on  the  construction  which  the  Court  is 
bound  to  put  on  the  statute  of  mortmain  (t). 


The  facts  are  very  short  and  simple. 


(a)  2  Eden,  207.  4*  Ambler,         (e)  3  Fet.  p.  )44. 
614.  (g)  lJ9.C.C.444.fi. 

(b)  9  Vet.  535.  _  (h)  1  Ves.  *  B.  248. 

(c)  2  rei.t^l. "  (0  9  G.  2.  c.  86. 
(</)  8  res.  p.  191. 


[His 
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■    [His  Hononr  here  rec^ntulated  the  facts  as  stated}    ,  1851. 

The  first  question  raised  is,  whether  these  grants  rj^,-n^t5onof 
of  land  can  be  considered  as  coming  within  the  direction  Gloucbstbr. 
contamed  in  the  will  of  the  testator,  as  it  was  im- 
possible, on  the  daj  when  the  ten  years  expired,  to 
saj,  that  the  conveyances  would  become  perfect ;  and 
with  respect  to  Gloucester  in  particular,  from  the  cir- 
cumstance of  the  non-inrolment,  it  was,  as  it  is 
alleged,  but  inchoate.  With  respect  to  all  these  points, 
I  think  that  no  difficulty  or  doubt  exists,  and  that,  what- 
ever may  be  the  state  of  the  property  during  that 
intermediate  period  which  elapses  between  the  execution 
of  the  grant  and  the  ultimate  inrolment  within  six 
months  and  the  survivance  of  the  grantor  for  twelve, 
all  the  authorities^  as  well  as  reason  and  principle, 
concur  in  saying,  that,  whether  the  deed  is  made  good 
or  bad  by  the  compliance  or  noncompliance  with  the 
necessary  conditions  imposed  by  the  istatute,  the  validity 
or  invalidity  must,  for  all  purposes,  date  from  the  day 
of  the  execution  of  the  deed  I  am,  therefore,  of 
opinion  in  this  case,  that, .  as  the  deeds  were  duly  in- 
rolled  within  six  months,  and  the  grantees  all  survived 
twelve  months  after  the  date  of  the  conveyances,  that 
the  deeds  were  good  and  effectual  deeds  from  the  day 
of  their  execution ;  and  that,  in  particular,  the  deed  con- 
veying the  land  to  the  corporation  of  Gloucester  was, 
on  the  12th  of  January  1846,  and  has  continued  since, 
to  be  a  good  and  effectual  conveyance  for  all  purposes. 
I  consider  this  to  be  so  settled,  that  I  forbear  to  go 
through  the  authorities  cited  to  me  on  this  subject  at 
the  bar. 

The  circumstance  that  the  grantors  might  defeat  these 
conveyances,  if,  in  truth,  they  could  defeat  them  (as 

N3  to    " 
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ISfll.  to  which  I  give  no  opinion),  by  oonToyiag  th^  hnd 
to  a  purchaser  for  yaluable  confiideration,  doe9  not,  in 
my  opinion,  affect  this  question  (a).  If  the  conveyance 
C^rooradonof  ^  *^^^  plaoe  before  the  will  of  ibo  testator,  and  he 
Ojw)UGxsTpa«  bad  directed  the  money  to  bo  hud  out  on  the  land  so 
oonveyod,  J  should  not  have  hesitated  to  connder  the 
bequest  good  I  and  yet  the  lame  question  would  have 
funseu  if  the  grantor  of  the  hmd  had  been  still  aliye. 

The  remiuning  question  i«,  whether  the  bequest  is 
good,  having  regard  to  the  statute  of  mortmiun  and  to 
the  oircumstance  that  the  bequest  is  made  on  oondidon 
that  land  be  granted  for  the  purpose  of  enabling  the 
bequest  to  be  carried  into  eSbott  This  is  a  question 
of  some  difficulty,  and  depending  entirely  npon  the 
principle  to  be  e^^traoted  from  the  numerous  deddmis 
which  have  been  pronounced  by  the  Court  on  the  con* 
fftruction  of  tho  itatute  of  9  G.  8*  c.  36,  with  n^;ard 
to  gifts  of  this  description,  without  the  aid  of  which  it 
would  be  difficult  to  come  to  a  satisfactory  eondusion* 
The  preamble  of  the  statute  recites,  that  alienation  of 
lands  in  mortmain  are  against  oommon  utility,  and  that 
the  mischief  has  of  late  increased,  by  alienation  made  by 
languishing  or  dying  persons,  to  the  disherison  of  their 
lawful  heirs:  —  it  then  enacts,  that  not  merely  the 
ulienation  of  land  on  mortmain  shall  be  void,  unless  it 
be  done  in  the  manner  directed  by  the  Act,  but  it  pro* 
ceeds  to  enact,  that  all  alienations  in  mortmain,  of 
charge?  on  land,  of  any  personal  estate  to  be  dueoted  to 
be  l»d  out  in  land,  or  of  any  interest  therein,  shall  be 
void.  The  enacting  part  evidently  goes  far  beyond  the 
reason  expressed  in  the  preamble ;  but  it  does  not,  in 

express 

(a)  See  7^  AUometf'General     &  Bfavan^  307«,  sod  18  C4  4*  Fbu 
V.  T/te  Corporation  of  Newcastle^      402. 
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expreB0  words^  forbid  suoh  a  bluest  as  that  oontained       1851. 
iu  tbia  wilL  ^"^y^^^ 

It  is  therefore  necessary  that  I  should  refer  to  these  corpowtionof 
cases ;  and  I  consider  these  two  propositions  to  be  de-  GtouosaTKB. 
dudble  for  them: -^  1st.  That  a  bequest  to  lay  out 
money  in  the  erection  of  buildings  without  more,  pre- 
supposes that  a  portion  of  the  bequest  must  be  applied 
in  the  purchase  of  land  for  this  purpose,  and  that  such 
a  bequest  therefore  comes  within  the  prohibition  con-* 
tiuned  in  the  statute  of  mortmain,  and  is  void ;  2ndly. 
That  a  bequest  to  lay  out  money  in  the  erection  or 
repair  of  buildings  upon  lands  already  in  mortmain  is 
not  within  that  prohibition,  but  is  a  valid  and  effectual 
bequest.  The  question  I  have  to  consider  is,  whether 
the  bequest  is  good  where  it  is  so  framed  as  to  induce 
some  other  person  to  give  land  in  mortmain,  and  where 
the  testator  provides  that  the  bequest  is  not  to  take 
effect  unless  the  inducement  so  held  out  shall  prove 
effectual  The  authorities  which  bear  on  this  subject 
are  numerous,'and  I  think  it  necessary  shortly  to  notice 
all  those  which  bear  directly  upon  it 

In  Sorresby  v.  HolUm  (a),  a  direction  to  secure  an 
annuity  for  the  poor  of  Leeke^  <'  either  by  purchase  of 
lands  of  inheritance  or  otherwise,  as  the  executors 
should  be  advised,''  was  held  by  Lord  Hardwiche  to  be 
a  good  bequest  by  reason  of  the  words  <*  or  otherwise ; " 
and  he  stated  that  upon  this  act  of  parliament,  ^*  there 
is  no  authority  to  construe  the  bequest  void  if  by  law 
it  can  possibly  be  made  good."  I  cite  this  case  rather 
for  this  general  observation  as  to  the  construction  of 
bequests  with  reference  to  the  statute,  than  for  the 
point  expressly  decided. 

In 

(a)  9  Mod.  221. 
^^4 


Tryb 
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.  In  Caniwetty.  Baker  (a),  the  bequest  of  a  residae 

to  trustees  ''in  order  to  and  towards  erecting  a  school,* 

«!"         was  held  by  Lord  Hardwicke  to  be  a  good  bequest. 
The 
Corporation  of 
Gloucbstbr.       In  Vaughan  v.  Fairer  {h\  Lord  Hardtoicke  also  held* 

that  a  bequest  of  personal  estate  to  "  erect ''  an  hospital 

was  not  void  within  the  act  9  G.  2.  c.  36. 

In  The  Attornej^Generalv.  BawUs{c\  a  testator  gave 
6001^ ''  upon  trust,  to  lay  out  part  thereof  in  erecting  a 
small  school  house  and  a  little  house  adjoining  for  the 
master  to  live  in ;  the  whole  purchase  and  building  not  to 
exceed  2002. :  the  remaining  3002.  to  be  lud  out  in  the 
purchase  of  land,  or  in  some  real  security  for  the  main- 
tenance of  the  master,'^  Lord  Hardwicke  held,  accordiDg 
to  the  report  in  Vesey^  the  gift  of  the  3002.  to  be  vcud, 
but  that  as  to  the  200JL,  if  a  piece  of  ground  could  be 
got  by  ''  the  gift  or  generosity  of  any  person,  not  by 
purchase,  the  trustees  might  apply  to  the  Court  to  lay 
out  that  2WL  in  erecting  that  school  house  upon  it" 
In  which  case  it  may  be  observed,  that  Lord  Hardwicke 
has  expressed  in  his  judgment  nearly  what  the  testator 
has  here  expressed  in  his  wilL  It  is  clear  therefore  that, 
if  this  observation  be  a  correct  exposition  of  the  law, 
this  will  be  a  good  bequest.  According  to  the  report  in 
3  Aik.  806.,  Lord  Hardwicke  held,  that  the  money  could 
only  be  laid  out  in  case  there  existed  some  piece  of 
land  in  the  parish  already  in  mortmun,  on  which  the 
school-house  might  be  erected. 

In  Glubb  V.  The  Attamey- General  (d),  a  bequest  of 
money  **to  be  laid  out  in  building  a  parsonage  house 
on  the  glebe"  was  held  by  Sir  Thomas  Clarke  to  be 


(a)  Cited  2  Ves.  sen.  184.  (c)  2  Va.  sen.  547.  4*  3  Aik^ 

(6)  2  Ves.  aen.  182.  806. 

(d)  I  Atttblcr,  373. 
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a  good  bequest^  because  the  land  was  already  in  mori*       1851. 


The  case  of  The  Attamey^General  y.  TyndaU{a)  is  Coroo^onof 
a  sort  of  leading  authoritj  on  this  subject,  and  has  been  Qloucestbb^ 
the  subject  of  repeated  comment  in  subsequent  cases. 
It  certainly  altered  the  previous  law,  as  it  is  to  be 
gathered  from  the  decidons  to  which  I  have  referred ; 
and  it  also  contains  some  propositions  which  have  not  re- 
ceived confirmation.  The  testatrix  in  this  case  expressly 
directed  lands  to  be  purchased,  and  an  almshouse  to  be 
erected  on  the  lands  so  purchased,  so  that  there  was 
little  doubt  but  that,  according  to  all  the  authorities, 
the  gift,  so  &r  as  regarded  the  purchase  of  land,  was 
bad ;  and  that  the  other  gift  depending  upon  it  would 
fail  also.  Such  would  probably  have  been  the  decision 
of  Lord  Hdrdtricke,  and  Lord  Henley  accordingly  so  de* 
cided.  But  in  doing  so,  though  it  was  .not  necessary  for 
his  dedsion,  he  laid  down  the  rule  broadly,  thus : — that 
a  bequest  to  lay  out  money  in  erecting  building  on  land 
already  in  mortmain  would  be  bad,  ''because  building 
on  an  [existing]  site  is  laying  out  the  money  in  realty, 
and  therefore  contrary  to  the  spirit  of  the  statute :  it 
improves  the  site,  is  demandable  in  a  praecipe,  and  is 
a  purchase  of  so  much  realty."  This  is  certainly  not 
law,  according  to  modem  decisions,  and  the  importance 
of  the  decision  is  rather  from  the  manner  in  which  it 
has  been  treated  by  subsequent  Judges.  The  observa- 
tions of  Lord  Henley  were  certainly  not  necessary  for 
his  decision,  and  subsequently,  in  the  case  of  The 
Attorney' General  v.  Downing  {b)y  he  seems  desirous  to 
isupport    The  Attomey^General  v.  Bowles,   and  states 

that 

(a)  2  Ambier,  614. ;  2  Eden,         {b)  2  Ambler,  p.  549.  and  571. 
S07.;  and  SlrS.RomiUy^s  NoUs 
ofCasuta  EquUy,  vol.  iiu  p.  225. 


Tryb 
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thftt  that  caid  and  Hie  Aaomey^Qeneral  v.    Tyniall 
are  consistent  with  each  other. 


Coromldonof      ^^  P^lham  v.  Anderson  (a),  a  bequest  "  to  build  and 
0L0UCB9TBR.  oudow  au  hospital "  was  held  to  be  void  under  the  statute. 

In  Brodie  v.  2%f  Duko  of  Chandos  (b\  a  bequest  to 
build  a  [neat  parsonage  on  land  already  in  mortmain 
was  held  good,  *^  no  land  being  to  be  purohased." 

The  case  of  The  Attorney^General  y.  Hyde  (c)  was 
this:  —  The  testatrix  bequeathed  1500Z.,  to  bo  hud  out 
under  the  direction  of  the  minister  and  churchwardens 
of  Roy  Stan  for  erecting  a  free  school,  and  directed  that, 
when  built,  2000Z.  should  be  applied  for  the  support 
of  it  It  appeared  that  there  was  a  piece  of  land  in 
Boytton  abready  iu  mortmain  on  a  part  of  which  there 
was  a  school-house  then  standing,  and  which  might  be 
applicable  to  this  purpose.  Lord  Apiky,  in  his  judg* 
ment,  reviewed  the  former  decisions,  and  hud  down 
this  as  a  broad  distinction :  —  That  a  gift  to  build  or 
repair  on  land  already  in  mortmain  was  good,  but  a 
gift  to  build  generally,  imported  buying  as  well  as 
building,  and  was  therefore  bad;  and  he  held,  that 
The  Attorney''General  v.  Bowleg  had  been  oveituled  by 
The  Attomey^Generol  y.  7)fndatt.  I  consider  the  law 
as  to  this  point  to  have  been  settled  by  this  case,  and 
this  distinction  has  previdled  in  the  subiequept  cases. 

In  TTie  Atiomey^General  v.  Nash(d)i  a  bequest  to 
erect  and  build  a  school  was  held  to  be  void,  and  a 
demurrer  to  the  information  was  allowed  solely  on  the 
ground  of  the  presumption  already  stated,  —  viz.  the 
inference  that  the  testator  meant  land  to  be  purchased. 

In 

(a)  2  Eden,  296.  (c)  2  Ambler,  750, 

(b)  1  Bro.  a  C.  444.  n.  (rf)  3  Bro.  C.  C.  588. 
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Jn  Th  Jttom^CUneral  ?.  Whiiehi^eh  (a),  Lord       1851. 
Louffhbarauffh  held  that  The  AUomey^Creneml  v.  BtnoUs 
bad  been  shaken  by  subseqaent  authorities,  and  he  con*        *v] 
curred  in  dissentmg  from  it.  CorpSStionof 


Trt< 


Olouobstbr. 


The  oases  of  Chapman  y«  Brown  (b)  and  Attorney'* 
General  y.  JParsons  (c)  repeated  and  affirmed  ih^  doc* 
trine,  that  a  beqneftt  of  money  to  be  laid  out  in 
making  or  repairing  buildings,  was  good  so  far  as  it  was 
applioable  to  land  abeady  in  mortmain,  but  bad  to  the 
extent  that  it  went  beyond  that  The  latter  case  con-* 
tains,  however,  a  remarkable  expression  in  Lord  EldarCti 
judgment,  which  is  favourable  to  the  charity, — viz.  (rf) 
**  I  agree  with  the  late  cases;  which  go  a  great  way  to 
establish,  that  the  Court  cannot  put  such  a  construction 
upon  the  word  '  erect '  as  was  put  upon  that  word  in 
former  cases ;  and  that  primA  fade  the  testator  must  ba 
taken  to  mean  by  that  wordy  that  land  shall  be  bought 
I  think,  the  good  sense  is  with  the  later  cases;  re« 
quiring,  that,  tho  testator  himaelf  should  have  mani- 
fested his  purpose  to  be  sufficiently  answered,  tf  they 
could  hire  or  beg  land^  according  to  the  expresdons  in 
the  diff^ent  cases/' 

If  that  had  been  the  point  to  be  decided  in  that 
case,  it  would  have  governed  the  present ;  but  not  only 
is  it  a  casual  dictum,  but  it  is  not  reconcilable  with  the 
general  proposition  l^d  down  by  the  same  great  au- 
thority in  The  Attorney"  General  v.  Daviee(e\  as  the 
foundation  of  his  decision  in  that  case.  There  the 
testator  expressed  himself  as  follows  ;--^<<  I  give  the 
sum  of  5000/.,  more  or  less,  as  it  may  be  wanted,  to 
build  twelvQ  almshouses,  purchase  the  grounds  Ax,  for 

poor 

(a)  3  Ves.  p.  144.  (<Q  8  Ves.  p.  190. 

(b)  6  Ves.  404.  (e)  9  Vtfs.  p,  #44. 

(c)  8  Ves.  p.  186. 
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1851.       t>oor  mei)}  mn  for  poor  women,  economj  and  oonvenience 

^"^y^^    observed  in  the  stracture."    The  testator  then  gave 
Trtb 
o.  directions  as  to  the  inhabitants  of  his  almshouses,  &c. 

T  '^  ai'  of  ^^*  *^^  *^®  ^^  *^^^  proceeded  thus :  —  "  After  the 
Gloucestbe.  foregoing  bequests  are  discharged,  and  any  thing  further 
that  maj  occur  of  that  sort,  I  give  all  the  remainder 
of  my  property  for  the  use  of  the  Orphan  School  in 
the  City  Road,  under  the  direction  of  the  committee 
of  that  school  for  the  time  being,  provided  they  will 
furnish  a  piece  of  ground  near  the  school  to  build  the 
aforesaid  houses  on;  and  the  committee  to  take  the 
management  of  them  and  all  my  affairs,  which  is  not 
great ;  and  if  it  is  not  agreeable  or  convenient  for  them 
to  do  so,  I  request  the  following  to  accept  of  the  trouble 
of  fulfilling  my  desire  in  this  will,"  [naming  them.] 
'*  That  the  above  gentlemen  procure  a  piece  of  free*^ 
hold  ground,  for  the  purpose  of  building  the  alms- 
houses, and  erecting  a  school  for  the  education  and 
clothing  only,  of  as  many  children  as  the  finances  will 
bear.  But  if  the  Orphan  School  committee  accepts  of 
the  plan,  that  they  will  afford  the  same  medical  assist- 
anco  to  the  almshouses  as  to  the  school."  This  clause 
followed :  —  ''I  have  one  freehold  house,  which  stands 
in  Colebraok  Row^  Islinffton :  I  desire  it  may  be  included 
among  my  other  effects,  to  the  purposes  before  men- 
tioned." 

Sir  fV.  Grant  held  this  to  be  void,  on  the  ground 
that  the  residue  was  given  to  the  charity  on  condition 
that  they  furnished  the  ground.  He  says :  **  In  The  At" 
torney^General  v.  T}fndaUy  Lord  NorthxngtatC^  opinion 
is  express,  that  to  lay  out  money  in  building  upon 
land  that  should  be  given  by  another  person,  is  just  as 
contrary  to  the  spirit  of  the  statute,  as  to  purchase 
land.  It  is  unnecessary,  however,  in  ibis  case  to  con- 
sider ho\v^  far  that  opinion,  contrary  to  Lord  Hard- 

wickers 
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meke%  may  be  well  founded:  for  the  proviBioii  of       1851. 
thuj  will  18  not  merely,  that  if  land  dhall  be  given,     ^"^^^""^^ 
these  ahnshouses  shall  be  built;    but  he  proposes  to  «. 

the  committee  a  gift;  and  offers  them  the  residue,  noroomionof 
as  a  consideration  for  their  furnishing  land  for  his  Qloucbstbb, 
almshouses,  and  taking  the  management  of  them  and 
his  affiurs.  He  does  not  mean  to  pve  thepa  any 
part  of  the  residue,  unless  they  supply  the  ground 
for  his  almshouses.  He  says,  '  I  will  give  your  charity 
money,  if  you  will  find  land  for  mine.*  What  is  this, 
but  laying  out  money  in  land?  It  may  be  more  or 
less  advantageous  to  them ;  but  still  it  is  a  mere  bar- 
gain :  money  ofiered,  if  land  is  given  in  return.  He 
meant,  that  they,  as  the  committee,  and  not  as  indi- 
^dualfl,  should  furnish  the  land ;  and  they  have  the 
means.  But  as  trustees  of  the  charity,  they  could  not 
make  a  present  of  it.  He  offera,  only  because  the 
baigain  was  an  advantageous  one  for  the  Company." 

Lord  Eldan,  in  affirming  that  case,  says  this  (a): 
''2ndly,  whatever  were  the  decisions  formerly,  wben 
charity  in  this  Court  received  more  than  fair  consider* 
ation,  it  is  now  clearly  established,  and  I  am  glad  it  has 
come  back  to  some  common  sense,  that,  unless  the  tes- 
tator distinctly  points  to  some  land,  already  in  mort- 
main, the  Court  will  understand  him  to  mean,  that  an 
interest  in  land  is  to  be  purchased,  and  the  gift  is  not 
good.'' 

In  Johwton  v.  Swann{b)f  a  sum  of  money  was  directed 
to  be  invested,  and  the  dividends  applied  in  ''  providing 
a  proper  school-house.*'  Sir  John  Leach  held,  that  this 
bequest  pointed  to  a  hiring  of  a  school-house,  and  not 
to  putting  any  land  in  mortmain,  and  that  it  was  good. 

Henshaw 

(a)  9  Vftetf,  p.  544.  (b)  S  Mad.  467. 
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1851.  Hetuhafo  v.  Atkin6on(a)  was  decided  by  the  Mune 

^"T^^*^     Judge^  and  is  a  case  which  appears  to  bear  vciy  ma- 
«».  terially  on  this  case.     The  testator^  after  expressing 

Oorpmitionof  ^^  ^'^^^  ^^^  intention^  that  a  Blue  Coat  School  should 
Oloucebtbr*  be  erected  at  Oldham,  and  a  Blind  Asylum  establishedi 
bequeathed  20,000il  to  the  trustees  of  each  of  the 
charities^  which  moneys  he  directed  should  ''  not  be  ap- 
plied in  the  purchase  of  lands^  or  the  erection  of  build-* 
ings^  it  being  his  expectatioUi  that  other  persons  would^ 
at  their  expense,  purchase  lands  and  buildings  for  those 
purposes.*  And  he  gave  the  residue  of  his  personal 
estate  in  trust  for  the  trustees'  charities,  equally*  Sir 
John  Leach  seems  to  have  held  that  the  gift  was  not 
void  under  the  Mortmain^ Act  The  reasons  given  in 
the  printed  report  by  the  Yiee-Chancellor  are  not  very 
full;  but  he  seems  to  have  decided  it  solely  on  tho 
ground  of  the  second  codicil,  which  shewed,  that  al- 
though originally  the  testator  might  have  contemplated 
that  land  would  be  required  for,  the  purpose  of  these 
charities,  yet  afterwards,  when  he  made  his  second 
codicil,  he  was  of  a  different  opinion,  and  that  he  there- 
upon directed  only  the  interest  to  be  paid  to  the  trus- 
tees for  the  maintenance  and  support  of  the  charity. 

This  case  is  commented  upon  by  Sir  Thomas  Plumef 
in  the  case  of  The  Attorney-General  v.  Hinxman  (A), 
which  is  not  very  material  to  this  case,  except  so  far  as 
it  bears  upon  or  explains  the  last  case  of  Henshaw  v« 
Atkinson.  The  point  decided  in  it  was,  that,  where  a 
bequest  of  money,  which  would  have  been  good  if  it 
had  stood  alone,  was  inseparably  connected  with  a 
bequest  which  was  void  under  the  statute,  the  whole 
failed :  but,  in  giving  judgment.  Sir  Thomas  Humer 
observes,  that  **if  the  case  could  be  brought  up  to 

Henshaw 

(a)  S  Mad.  300.  (h)  ^J.^W.  270.  »76. 
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Hetakaw  t«  Atkiman,  where  there  were  negative  words        185 L 
Bhewing  the  intention  to  be,  what  is  contended  for  here,        xry^ 
that  the  money  should  not  be  applied  to  purchase  or  v. 

keep  in  repair  any  real  estate;  if  it  appeared,  as  it  did  corporadonof 
then,  that  the  bequest  was  intended  to  form  an  aux-*  Gloucxster. 
iliary  fimd,  to  go  in  aid  of  other  donations,  on  the  sup- 
position that  some  other  person  would  give  a  house, 
we  shouldlthen  be  relieved  from  the  difficidty." 

These  observations  shew,  that  Sir  71  Plumer  did  not 
oonader  that  the  case  of  Hnuhaw  v.  Atkinson  estab- 
lished anything  more  than  this  .proposition^  viz.  that  a 
bequest  in  favour  of  a  charity,  expressly  directing  that 
no  portion  of  the  bequest  should  be  applied  in  land, 
bnt  providing  that,  if  at  any  future  time  some  person 
should  give  land  to  the  charity,  then  that  the  bequest 
might  be  made  available  in  erecting  or  repuring  build- 
ings upon  that  land,  was  a  good  bequest,  and  one  of 
which  this  Court  would  execute  the  trusts..  Assuming 
that  ta  be  decided  in  the  case  of  Henshaw  v.  Atkinson, 
it  is  very  much  in  accordance  with  the  case  suggested 
by  Lord  Eldon,  in  his  judgment  in  The  Attorney  Oe^ 
neral  v.  Parsons^  to  which  I  have  already  referred,  but 
which  is  scarcely  consistent  with  the  rule  laid  down  in 
The  Attorney^  General  v.  Davies  by  Lord  JEldon,  if 
that  rule  be  carried  to  its  fullest  extent  There  are  also 
some  material  distinctions  between  that  case  and  the 
present  Li  Henshaw  v.  Atkinson^  the  bequest  was  to 
take  effect  at  all  events,  eveh  though  no  land  should  be 
obtained,  and  no  portion  of  it. was  to  be  applied  in 
obtaining  land,  nor  was  any  direct  encouragement  held 
out  for  that  purpose ;  but,  in  the  case  before  me,  al- 
though it  is  directed  that  no  portion  of  the  bequest  is 
to  be  expended  in  the  pui'chase  of  land,  yet  the  bequest 
is  to  fail  altogether,  unless  land  can  be  obtained  from 

other 
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1851.       other  persons^  to  be  put  in  mortmain:  it  is  expressly 
^"^^[V*^^     conditional  on  that  event  occurring. 

Co   '^^ti      f      ^^  cannot  be  denied  that  the  dicta  to  be  found  in 

GLoucBSTin.   these  various  decisions  are  not  perfectly  reconcileable, 

even  if  the  decisions  themselves  may  be  so. 

In  Pritchard  v.  Arl<mn{a\  Lord  Lyndhurstt  then 
Af  aster  of  the  Rolls,  expressly  declared  the  rule  as  lud 
down  by  Lord  Eldon  to  be,  that  *'  unless  the  testator 
distinctly  pointed  to  some  land  which  was  already  in 
mortmiun/'  a  bequest  to  build  coidd  not  be  sustained. 

In  Giblett  v.  Hobsan  (i),  Lord  Brougham  observes : — 
''  placing  land  in  mortmam  is  the  object  agunst  which 
the  act  is  pointed;  but  then  money  is  equally  for» 
bidden  to  be  devised  for  the  purpose  of  buying  land^ 
because  that  would  indirectly  put  the  land  purchased 
in  mortmain.  So>  charitable  bequests  to  be  invested  in 
real  securities,  are  equally  forbidden,  in  consequence  of 
their  tendency  to  bring  land  by  foreclosure  into  the 
perpetual  ownership  of  a  corporate  mortgagee." 

Lord  Lyndhursi,  therefore,  and  Lord  Brauffham, 
concurred,  as  it  appears  to  me,  in  opinion  that  every 
bequest  which  directly  tended  to  put  land  in  mortmain 
would  be  a  contravention  of  the  statute.  The  point, 
however,  to  which  these  various  comments  on  the  sta- 
tute applied,  was  never  directly  decided  until  the  case 
of  Matlier  v.  Scott  (b),  which  has  a  material  bearing  on 
this  case.  The  bequest  was  there  of  all  the  testator's 
residue,  comprising  both  real  and  personal  estate,  *'  to 
the  chaplains  of  his  Majesties'  dockyard,  at  Devanpari, 

and 

(a)  3  Rwt.  456.  (c)  2  Keen,  172. 

(6)  5  Sim.  651.;  3  Myl.  4*  JT. 
517.  526. 
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and  of  the  Boyd  Hospital  of  Stonehotae  (for  the  time        1851. 
being),  in  conjunction  with  my  executors  or  their  re-     ^^^^^ 
presentatives,  with  a  request  that  they  will  be  pleased  ». 

to  entreat  the  lord  of  the  manor,  either  at  Devonport  Corporation  of 
or  EoMt  Stanehouse^  to  grant  a  spot  of  ground  suitable  Gloucbstbb, 
for  the  erection  of  as  many  decent  dwellings  or  rooms," 
&c.,  ''for  the  residence  of  as  many  deserving,  indigent 
females,"  &c,  with  an  allowance  of  12L  per  annum  to 
each  annuitant,  ''regulating  the  number  so  as  to  cor- 
respond with  the  amount  of  property  so  left,  after  the 
dwellings  are  provided."    The  testator  evidently  did 
not  contemplate  the  purchase  of  land:    he  does  not 
expressly  prohibit  it;  but  he  not  only  does  not  con- 
template, but  he  states  his  expectation,  that  the  land 
miay  be  obtained  (to  use  the  expression  of  Lord  EUan 
in  The  Attorney ^  General  v.  Parsons)  by  begging  from 
the  lord  of  the  manor.     Lord  LangdaU  went  carefully 
through  the  authorities.;  he  did  not,   as  it  appears, 
consider  the  casual  expression  of  Lord  EUon,  in  The 
Atiommf'General  v.  Parsonsy  or  the  case  of  Henshaw 
V.  Atkinson,  as  conclusive  of  that  case ;   but,  on  the 
contrary,  having  reviewed  all  the  cases,  he  adopted 
rather  the  general  proposition  laid  down  by  Lord  Eldon 
in  The  Attorney^  General  v.  Davks,  by  Lord  Lyndhurst 
in  Pritchard  v.  Arbouin,  and  by  Lord  Brougham  in 
Giblett  y.  Hobson,  where  the  rule  is  stated  to  be,  that  a 
bequest  is  void  unless  the  testator  distinctly  points  to  land 
already  in  mortmain :  he  then  adds  this  passage,  which, 
if  it  be  law,  is,  I  think,  decisive  of  this  case, — viz.  "It 
is  said  that  the  direction  to  the  trustees  to  be  pleased  to 
entreat  the  lord  to  grant  a  piece  of  ground  does  not  bring 
this  case  within  the  principle;   but  I  am  of  opinion 
that,  if  the  testator  intended  to  exclude  a  purchase,  he  has 
failed  to  express  his  intention ;  and  that  it  is  contrary 
to  the  policy  of  the  Mortmain  Act,  to  permit  testament- 
VOL.  XIV.  O  ary 
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1851.       ftry  gifts  of  ftnonej  to  be  laid  oat  jon  haii,  as  an  indttoe- 
ment  to  draw  land  into  mortmaixi/' 


Corpoftltionaf  ^P  ^  ^^  P^^'  ^^  ^  impossible  not  to  obsenre 
OfaoDGBSTBiu  that  the  ourrent  of  dedsions  has  imposed  stronger 
Imd  stronger  limits  on  the  construction  to  be  put  on 
the  Statute^  and  that  the  last  ezpressl7  decides  that 
Whatever  acts  as  ail  induoement  to  put  land  in  inert- 
mainj  is  a  yoid  bequest  The  ilule  to  be  deduced  from 
fh6m  tipoil  the  whole^  laying  amde  some  eacpressions 
on  which  I  have  already  commented,  and  which  I 
ftm  tmable  wholly  to  reoondle,  appears  to  me  to  be 
ibund  in  thd  words  of  Lord  Uldon  in  The  AUomeg^ 
General  t.  Daniei(a),^yv^  '<that»  unleAi  the  testator 
distinctly  points  to  some  land  alre^y  in  mortmain, 
the  Court  will  understand  him  to  mean^  that  an  interest 
in  land  is  to  bd  purehasedi  and  the  gift  is  not  good." 
I  lUn  of  opinion  that  I  could  not  deolsM  this  legacy  to 
be  good  without  shakhig  that  rule^  and  without^  in 
tiubstande,  6yerruUng  the  dase  of  Mather  v.  SeoiL 

There  still  ^midmi  one  case  on  irhioh  I  must  make 
setae  obseryationB ;  and  this  is  the  case  of  Diton  v. 
Butler  (c)a  This  case,  as  it  stands  reported,  is  of  a 
singular  kind ;  no  arguable  question  in  reality  existed. 
In  that  case,  the  bequest  was  made  in  accordance  with 
the  statute  of  43  O.  3.  c.  108.  s.  1.,  i^hich  had  been 
passed  by  the  Legislatulto  expressly  to  make  bequests  of 
thai  nature  good :  and  yet  Counsel  seem  to  have  argued 
thd  case,  and  the  Court  seems  to  have  taken  time  to 
consider  its  judgment,  in  entire  ignorance  of  the  exist- 
ence of  that  statute.  The  learned  Judge,  in  ^vmg  judg- 
ment, states,  at  the  close  of  his  observations,  that  the 
statute  of  43  (7.  3.  e.  108.  determines  the  question.  The 

precise 

(a)  3  roil.  4-  a  677,  {b)  9  Vet.  p.  644. 
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precise  obsenrfttions  to  which  I  am  about  to  refer^  there*        18dL 

fore*  are  ra^er  to  be  considered  as  obiter  dicta  than  as    ^^^j!'^''^ 

actually  deciding  any  question  in  the  cabse^     They  are,  v. 

howeyefi  from  the  great  learning  and  ability  of  that  Q^^J^^^^^f 

eminent  Judge>  entitled  to  the  greatest  weight  t  he  i^tates  GLoucssTfia. 

the  prind{de  to  be  this :  —  **  But,  I  apprehend,  where  a 

testator  giTes  motiey  to  be  hud  out  on  land  already 

purchased  by  others  fot  such  building  or  on  land  to 

be  given  by  a  third  perean  for  thai  purpoie,  and  the 

tAistees  hate  oAly  authority  to  lay  out  the  money  id 

building  on  suoh  land  eb  i»ocured|  and  cannot  employ 

it  in  procuring  such  land*  the  bequest,  if  such  all  object 

fq^pear  dearly  ttom  the  language  used  in  the  testator's 

will*  is  goodi    For  then  the  word  ^  build '  is  not  to  be 

taken  in  its  extended  sense,  as  including  the  purchase  of 

the  land*  but  is*  by  the  language  of  th6  testator,  Ap^ 

plied  ftpeoially  to  the  mere  cost  ot  erecting,  as  contn^ 

distinguished  frotn  prbGuring,  the  land  on  which  such 

treolBon  ib  to  take  place.'' 

With  the  greatest  respect  and  deference  to  the  opinion 
of  that  learned  Judge,  I  cannot  say  that  I  have  come 
to  the  same  conclusion.  I  cannot  reconcile  this  expres- 
sioni  **  or  on  land  to  be  given  by  a  third  person  for  that 
purpaee/*  with  what  is  decided  by  Lord  Langdale  in 
Mather  y.  Scott^  and  which  is  laid  down  by  Lord 
Brougham  in  Giblett  y.  Hobsonj  as  the  proper  rule  for 
the  goyetnment  of  thede  ^ses,  neither  of  which  cases 
were  cited  i  notc^I  reconcile  them  with  the  principle 
liud  down  by  Lord  JSldon  in  The  Attorney-General  y* 
Oaviei  and  by  Lord  Lyndhurst  in  Pritchardv.  Arbouint 
to  which  I  haye  tdready  referred. 

'  If  I  agreed  with  those  obseryations  in  principle,  and 
dissented  from  the  other  authorities,  I  should  even 
then  feel  a  great  difficulty  in  reconciling  the  decisions 
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1851.        I  have  commented  upon,  and'  in  deducing  any  clear 
Trvb^     *"^  intelligible  rule  from  them :  but,  as  I  concur  with 
V.  the  principle  which  I  hold  to  be  enunciated  by  those 

Corporation  of  decisions,  and  as  I  believe  that  the  only  clear  and 
Gloucmter.  intelligible  mode  of  construing  the  statute  of  mort- 
main, so  as  to  lay  down  a  consistent  rule,  and  af- 
ford a  test  by  which  to  ascertain  the  validity  of  be- 
quests of  this  nature,  is  by  adopting  that  principle,  I 
am  compelled  to  do  so  on  the  present  occasion ;  and, 
in  order  to  facilitate  an  appeal,  and  that  the  grounds 
of  my  decision  may  appear  as  clear  and  as  distinct  as  I 
can  make  them,  I  state  my  opinion  to  be: — that  the  rule 
deducible  from  these  authorities,  or,  in  other  words, 
that  the  true  construction  of  the  statute  of  9  G.  2.  c.  36., 
is,  that  a  bequest  is  void,  which  tends  directly  to 
bring  fresh  lands  into  mortmain,  and  also  that  a 
bequest  of  money  to  be  expended  in  the  erection  or 
repair  of  buildings  is  void,  unless  the  testator  ex- 
pressly states  in  his  will  his  intention  that  the  money 
so  bequeathed  is  to  be  expended  on  some  land  then 
already  in  mortmain. 

This  bequest  offends  against  both  these  prindples, 
and  it  is,  in  my  opinion,  void,  and  I  am  prepared  to 
make  a  declaration  to  that  effect,  and  to  give  the  con- 
sequential directions. 

I  cannot  conclude  this  case  without  observing,  that 
it  is  of  great  importance  that  the  principles  on  which 
gifts  to  charities  can  be  supported  should  be  settled, 
and  that,  as  this  is  a  case  in  which  the  property  is  of 
large  amount,  it  would  be,  in  my  opinion,  a  very  proper 
case  to  caiTy  to  a  higher  tribunal. 
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Sir  JOHN  ROMILLY,  Knight,  M.R. 


y  PETRE  V.  P^RE.  /^  May  9. 


B 


Y  an  indenture  dated   in  1829,   Philip    William  A  testator 

Petre  voluntarily  assigned  certain  property,  on  p*^!"^  *f 

limited  trusts  for  himself,  his  creditors,  and  his  children ;  appointment 

but  he  was  empowered,  by  will,  to  revoke  the  trusts,  aum'of  stodc* 

and  to  direct  new  ones  (a).    At  the  time  of  making  his  bequeathed 

will  next  mentioned,  the  fund  consisted  of  the  sum  of  5000^  and 

71007.  34  per  cents.  ^'-  "^""^"S 

*  thereout  to 

A,  and  j9.,  and 
In  July  1846,  Philip  William  Petre  made  his  will,  ^5^^^^ 
whereby,  after  reciting,  the  settlement  and  power,  he  re-  The  stock  be- 

voted  i;-v»rs'^ 

{a)  See  the  trusts  set  out  in  Petre  v.  Eipinoite,  2  M^L  ^  K,  debts,  and  by 
496.  v^ymcnt 

thereof,  and 
of  the  costs  of  the  suit,  the  fund  became  less  than  6500/.  sterling.     Held,  that 
the  pecuniary  and  residuary  legatees  were  not  liable  to  abate  proportionably ;  but 
that  the  residuary  gift  failed  altogether. 

Vol.  XIV.  P 
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1851.  yoked  all  the  troets  thereof,  and  appointed  and  be- 
queathed to  his  wife  Maria  Theresa  the  sum  of  5000Z., 
part  of  the  trust  monies  (but  which  he  did  not  specify), 
for  her  own  use,  and  he  directed  it  to  be  paid  to  her 
"  free  from  all  legacy  duty,  and  as  soon  as  conveniently 
might  be  after  his  decease,"  and  also  a  sum  of  500/.  to  his 
executor  Henry  Marchant.  He  gave  to  trustees  "  all 
and  singular  the  rest,  residue  and  remainder  of  the  said 
estate,  trust  monies,  property,  and  premises  so  as  afore- 
said settled  and  assigned  by  him,  under  and  by  virtue 
of  the  said  in  part  recited  indenture  of  assignment,  after 
deducting  from  the  whole  of  the  said  estate,  trust  monies, 
property,  and  premises,  the  said  sum  of  5000/.,  and  the 
said  legacy  of  500/.,  upon  trust  to  lay  out  and  invest 
the  same  in  some  government  or  real  security  at  in- 
terest for  the  benefit  of  his  only  son,"  with  certain 
gifts  over,  if  he  should  die  before  attaining  twenty-one. 
He  gave  all  his  own  real  and  personal  estate  to  his  wife 
and  son. 

The  testator  died  in  August  1846,  leaving  no  estate 
of  his  own,  and  the  trust  fund  had  in  October  following 
increased  to  7400/.  ^\  per  cents.  Although  the  tes- 
tator had  given  no  direction  for  the  payment  of  his 
debts  out  of  the  trust  fund,  still  that  fund  was  in  equity 
liable  to  their  payment  in  priority  of  the  legacies,  and 
by  payment  of  the  testator's  debts  and  the  costs  of 
suits,  the  fund  had  become  insufficient  to  pay  the  two 
legacies  of  5000/.  and  500i 

Under  these  circumstances  when  the  cause  came  on 
for  further  directions  on  the  Master's  report, 

Mr.  Temple  and  Mr.  Smythe^  for  the  testator's  son, 
contended,  that  the  deficiency  ought  to  be  borne  by 
the  two' legatees"' and  the  son,  in  proportion.     'Th^y  - 

-•'  '        argils. 


Mr. 
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argued,  that  the  testator  contemplated  appointing  the  1851. 
7100i  between  the  three  legatees  in  certain  proportions, 
and  that  the  fund  having  been  reduced,  by  the  unfore- 
seen application  of  the  equitable  doctrine,  that  by  the 
appointment  it  had  become  equitable  assets,  and  as  such 
liable  to  the  payment  of  the  testator's  debts,  (Sainton 
V.  fVard{a\  Jenney  v.  Andrews  (ft))  each  legatee  ought 
to  bear  his  share  of  the  burthen  of  debts  and  costs. 
Thus  in  Page  v.  Leapingwell  {c)^  the  testator  directed 
an  estate  to  be  sold,  but  not  for  less  than  10,000/., 
and  gave  legacies  out  of  the  monies  amounting  to  78002. ; 
and  **  the  overplus  monies  *'  to  A.  B.  The  estate  was 
sold  for  less  than  7000/. ;  and  it  was  held,  that  A.  B, 
was  held  entitled  to  his  share  of  the  produce,  and  that 
all  the  legatees  abated  in  proportion. 

So  in  Ex  parte  Chadwin  (c/)^  a  testator  gave  legacies 
of  400/,  each  to  his  widow  and  brother,  out  of  the  pro- 
duce of  a  real  estate,  and  the  residue  to  his  nephew. 
The  funds  being  lost  by  the  bankruptcy  of  the  executor, 
the  dividends  receivable  under  the  commission  were  ap- 
portioned between  the  pecuniary  and  residuary  legatee. 

That  the  testator  intended  to  apportion  the  wliole 
fund  between  the  three,  but  did  not  know  that  it  was 
subject  to  the  payment  of  his  debts ;  and  that,  in  order  to 
give  effect  to  such  intention,  the  legacies  must  abate  in 
proportion.  They  argued,  also,  that  the  testator  could 
not  have  intended  to  leave  his  only  child  penniless. 

Mr.  Lloyd  and  Mr.  Bagshawcy  for  the  widow, 

Mr.  Glasse,  for  the  trustee,  and 


/   (a)  2  Athffu^  172^  (c)  l^etejf,  463.       < 
/    {hyi  Saddockl  264.  (d)  3  Sw^.  380r 
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1851.  Mr.  Tripp  and  Mr.  Rogers,  for  other  parties,  were 

not  heard. 

The  Master  of  the  Bolls. 

I  think  this  case  extremely  clear.  The  sole  question 
is,  whether  the  testator  intended  that  all  the  charges 
which  might  possibly  fall  on  the  fund  he  was  disposing 
of  should  be  borne  by  all  the  legatees  in  proportion, 
or  should  fall  on  the  residue. 

The  authority  of  Page  v.  Leapingwell  applies  where 
the  testator  disposes  of  an  estate  which  he  assumes 
will  produce  a  given  sum,  or  with  an  ascertained  fund, 
in  which  cases  it  is  indifferent,  whether,  after  he  has 
given  certain  portions,  he  specifies  the  remainder  by 
stating  its  amount  or  by  comprising  it  under  the  term 
^^  residue."  But  in  this  case,  so  far  from  knowing  the 
amount  of  the  fund,  the  testator  could  have  no  concep- 
tion of  it ;  for  it  was  impossible  to  ascertain  the  amount 
until  the  fund  had  been  realised  by  a  sale,  and  the 
charges  on  it  known.  If  in  this  case  it  appeared  that 
the  testator  thought  he  was  dealing  with  a  sum  of 
7100/.  sterling,  and  he  had  divided  it  into  different 
proportions,  the  loss  would  then  fall  on  all  the  persons 
interested  in  proportion  to  their  shares,  although  the 
last  portion  were  called  *'  the  residue,"  but  that  is  not 
the  case  here. 

It  is  admitted  that,  in  suits  for  administration,  the 
costs  fall  on  the  residue,  and  that  principle  must  there- 
fore be  applied  to  this  case. 

Begretting  that  the  son  takes  nothing,  I  must  hold 
that  the  whole  deficiency  must  be  borne  by  the  residue. 
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The  ATTORNEY-GENERAL  v.  The  WARDEN      June  4. 24. 
&c  of  the  LOUTH  FREE  SCHOOL, 

TN  1551,  Edward  VL,  by  letters  patent,  founded  a  The  revenues 

grammar  school  in  Louth^  consisting  of  a  master  OTammar*  ^ 

and  usher,  and  he  created  a  corporation  consisting  of  a  school  having 

warden  and  six  assistants,  with  ^^  power  to  make,  con-  fold,  the 

Btitute,  and  ordain  statutes  and  ordinances  in  writing.  Court,  on  a 

concerning    and  touching  the   order,   governing,   and  strained' the 

direction  of  the  master  and  usher  and  scholars  of  the  appointment 

of  a  new 
school  aforesaid,  for  the   time  being,  and  to  exhibit  master,  untir 

those  statutes  and  ordinances,  so  reduced  to  writing,  to  ^"n  settfed 

the  Bishop  of  that  diocese,  and  the  same  statutes  and  &s  to  a  new 

ordinances,  signed  by  the  aforesaid  Bishop  with  his  own      Subse- 

hand,  he  willed  and  commanded  should  be  inviolably  quently, 

-^    hberty  was 
observed  for  ever.  given  to  ap- 

point a  new 
master,  he 
For  the  maintenance  of  the  school,  he  granted  certain  taking  his 

lands,  then  of  the  yearly  value  of  40i,  and  he  willed  jf  «'„/?£ 

that  the  schoolmaster  should  have  20^  of  the  revenues  alterations  to 

yearly  for  his  salary,  and  the  usher  10^  the  Court. 

The  charter  then  declared,  that  when  the  offices  of 
master  and  usher  should  ^^  be  vacant,  by  death,  resigna- 
tion, or  otherwise,  then,  within  one  month  next  ensuing 
such  vacancy,  the  warden  and  six  assistants  should  name 
and  present  to  the  Bishop  of  Lincoln^  for  the  time 
being,  another  fit  and  learned  person,  and  they  or  he, 
by  them  as  aforesaid  so  named,  and  admitted  by  the 
said  Bishop  for  the  time  being,  should  be  admitted  to 
the  execution  of  the  office  of  master  and  usher  for  the 
term  of  life." 

P3  The 
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1851.  The  charter  also  ordained,  that  the  corporation  for 

ever  should  ^^  sustain,  feed,  and  maintain,"  out  of  the 

revenues,  twelve  poor  persons  to  continue  for  ever,  in 

like  manner  and  form  as  they  were  hitherto  sustained. 

The  Warden,  fed  and  maintained,  by  the  late  Guilds  of  St.  Mary 

Louth  Free    ^^^  ^^  *^®  ^^^V  Trinity  in  the  same  town  then  dis- 

School.        solved. 

In  1728,  an  information  was  filed  by  the  Attorney- 
General,  stating  that  the  rental  had  increased  to  lOOiL  a 
year,  and  in  a  few  years  would  be  advanced  to  150/. 
and  praying  that  the  improved  rents  might  be  disposed 
of  as  the  Court  might  think  fit 

In  1729,  a  reference  was  made  to  the  Master,  to  see 
what  was  the  increase  of  the  charity  lands,  and  what  in- 
crease should  be  made  to  the  yearly  stipends  of  the  master 
and  usher.  The  Master  reported,  that  the  net  income 
should  be  divided  into  fourths,  agreeable  to  the  letters 
patent,  and  that  two-fourths  should  be  paid  to  the 
master,  one-fourth  to  the  usher,  and  the  one-fourth  to 
the  twelve  poor  persons.  Exceptions  were  taken  on 
behalf  of  the  twelve  poor  persons  to  this  report,  on 
the  ground  that  the  allowance  to  th^m  was  not  sufli- 
cient,  and  that  the  salaries  to  the  master  and  usher 
were  more  than  sufficient.  On  the  1 1th  of  February 
1729,  the  cause  was  heard  before  the  Lord  Chancellor 
on  the  exceptions,  and  on  further  directions,  when  it 
was  ordered  and  adjudged,  <'  that,  after  a  deduction  of 
all  taxes,  repairs,  and  other  outgoings,  and  the  costs 
of  suit  of  all  parties,  the  clear  profits  should  be 
divided  into  fourths,  whereof  two-fourths  should  be 
paid  to  the  master,  one-fourth  to  the  usher,  and  the 
other  fourth  to  the  twelve  poor  people,  and  it  was  de- 
creed, that  the  improved  rents  for  the  future  should  go 
in  the  same  proportions." 

The 
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The  schoolmaster,  who  had  held  the  office  for  about        1851. 
forty  years,  had  just  resigned ;  and  on  the  3rd  of  May 
1851  the  warden,  &c.  had  given  public  notice,  that  the 
vacancy  would  take  place  on  the  6th  of  July^  and  they 
had  advertised  for  candidates  for  the  office,  and  had  The  Warden, 
determined  that  the  election  should  take  place  on  the    LouTH^Frce 
5  th  of  JuTije  next.  School. 

A  circular  sent  to  the  candidates  stated,  that  the  two 
masters  were  required  to  teach  Greek,  Latin,  mathema- 
tics, writing,  and  arithmetic ;  and  that  the  head  master 
was  entitled  to  two-fourths  of  the  rents,  amounting  to 
about  500/.  a  year. 

This  information  was  afterwards  filed,  praying  a 
declaration  that  the  scheme  of  1729  was  no  longer 
applicable  or  sufficient  for  the  beneficial  disposition  of 
the  increased  revenues,  which  now  amounted  to  about 
1150il  a  year.  It  prayed  a  new  scheme  (without  pre- 
judice to  the  rights  of  the  alms  people  under  that  de- 
cree), and  that  directions  might  be  given  for  the  intro- 
duction of  other  branches  of  learning,  in  addition  to 
classical  education,  and  as  to  head  money,  and  for  an 
injunction  to  restnun  the  appointment  of  a  new  master. 

A  motion  was  now  made  for  an  injunction,  and  the 
affidavit  made  in  support  of  it  stated,  that  the  school 
consisted  of  fifty-two  free  boys  and  thirteen  boarders : 
— that  the  free  boys  received  gratuitous  instruction 
in  Latin  and  Greek,  but  that  the  master  had  pro- 
vided an  assistant  master  for  other  matters  of  educa- 
tion, for  which  the  sum  of  two  guineas  per  annum  was 
charged  to  every  boy: — that  a  mere  grammar-school 
was  not  suited  to  the  wants  and  wishes  of  the  inha- 
bitants, who  desired  a  more  liberal  and  comprehen- 
sive system  of  education.     It  alleged  that  the  present 

P  4  vacancy 
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1851.       yacancy  bad  ^ven  an  opportunity,  which  ought  not 
to  be  lost,  of  directing  a  proper  and  more  beneficial  ad- 
ministration of  the  funds ;  and  that  the  Town  Coundl 
of  LaiUh  had  unanimously  resolved,  that  it  was  desirable 
The  Warden,  that  the  system  of  education  in  the  said  school  should  be 
Louth  Free   authoritatively  defined  and  enlarged,  in  accordance  with 
School.      the  changes  and  requirements  of  society. 

Mr.  Roupell  and  Mr.  W.  M.  James^  in  support  of  the 
motion  for  an  injunction,  argued,  that  as  the  vacancy 
would  not  take  place  until  the  6th  of  July,  the  election 
on  the  5  th  of  June  would,  by  the  terms  of  the  charter, 
be  premature :  — that  the  great  change  in  the  circum- 
stances and  income  of  the  charity  rendered  it  necessary, 
that  a  new  scheme  should  be  approved  of  by  the  Court 
for  the  management  of  the  school,  so  as  to  extend  the 
system  of  education  beyond  mere  classical  instruction, 
as  was  done  in  The  Attomey^General  v.  The  Haber^ 
dcuhers'  Company(a),axxd  Attorney- Genercdy.  Dixie  (b), 
in  which  cases,  provision  was  made  for  giving  instruction 
in  writing  and  arithmetic  They  argued,  that  the  Court 
ought  not  to  allow  itself  to  be  fettered  by  a  precipitate 
appointment  of  a  new  master,  who  might  hereafter 
insist  that  he  was  not  bound  by  any  new  regulations, 
however  necessary. 

Mr.  Lloyd  and  Mr.  Nalder,  contra,  argued,  that  the 
charter  having  conferred  on  the  Defendants  the  right 
of  election  to  be  exercised  within  a  given  time,  and  also 
a  right  to  make  ordinances  for  the  government  of  the 
school,  they  ought  not  to  be  prevented  exercising  those 
rights  by  this  Court ;  and  that  the  pendency  of  this  suit 
did  not  deprive  them  of  such  rights.  That  it  would  be 
very  injurious  to  the  interests  of  the  school  and  to  the 

present 
(a)  3  Rmi.  530.  (fi)  Ibid.  534.  note. 
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present  scholars  to  postpone  the  election  of  a  master,  1851. 

and  leave  everything  in  uncertainty,  until  the  scheme  ^^xh^ 

had  been  settled  in  this  suit,  and  non  constat,  that  there  Attorney- 

would  ever  be  one.    That  eligible  persons  would  be  de-  "^''^^ral 

terred  and  prevented  coming  forward,  if  the  nature  and  The  Warden, 

emoluments  of  the  office  were  to  remain  in  a  state  of  x«outh  Free 

doubt  and  uncertainty ;  and  that,  as  the  school  was  to  School, 
meet  on  the  28th  of  Juljfy  it  was  absolutely  necessary 
that  a  master  should  be  forthwith  appointed  to  con* 
duct  it. 

Tlie  Masteb  of  the  BoLLS. 

I  think  I  must  make  some  order  in  this  case.  It  has 
been  argued,  that  the  first  thing  I  have  to  consider  is, 
whether  this  charity  requires  any  new  regulations  and 
the  interposition  of  the  Court,  and  that  if  it  is  not 
clear  that  a  new  scheme  will  be  required,  I  ought  not 
in  any  respect  to  interfere  with  the  functions  now 
exercised  by  the  corporation  of  the  charity.  I  concur 
in  that  as  a  general  observation ;  but  I  think  it  clear, 
as  far  as  I  at  present  understand  the  facts,  that  some 
interference  will  be  necessary,  for  the  purpose  of  putting 
this  charity  into  a  proper  state. 

It  appears,  that  the  charter  was  granted  300  years 
ago,  for  the  purpose  of  establishing  a  grammar  school ; 
at  that  time,  the  rents  of  the  charity  were  40/.  a  year, 
and  the  charter  gave  the  governors  certain  powers 
to  make  rules  and  regulations  for  the  management  of 
the  school.  In  1729,  when  the  rents  were  107/.,  with 
a  prospect  of  an  increase  to  150/,,  the  scheme  gave 
such  a  stipend  to  the  Master  as  was  thought  necessary 
for  the  purpose  of  effectually  carrying  on  the  school, 
namely,  a  regular  fixed  portion  of  the  rents.  Since 
then  the  income  has  increased  tenfold,  and  is  now  1120/. 

or  . 
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1851.        or  1150/.  a  year.     In  addition  to  that,  the  head  master 

'^^T^^      receives  boarders  and  takes  head  money  of  two  guineas 

Attorney-,    each  from  every  scholar  in  the  school,  in  consideration  of 

Oe>eral     providing  a  third  master.    This  does  not  appear  to  have 

THcWardbs,  been  contemplated  by  the  original  charter.      Without 

Louth  Free    ©i^tering  into  the  consideration  whether  these  facts  have 

School.       been  sufficiently  ascertained  or  proved  upon  the  present 

occasion,  I  think  there  is  enough  admitted  to  shew,  that 

the  original  charter  has  been  departed  from  in  many 

respects,  and  that  the  alteration  of  the  circumstances  of 

the  school  is  such,  as  to  make  it  probable  that  this  Court 

must  interfere,  and  make  some  further  regulations  and 

approve  of  a  new  scheme  for  the  future  management 

of  the  charity. 

I  give  no  opinion  at  present  as  to  the  amount  of  the 
head  master's  salary.  A  master  should  be  paid  liberally, 
in  order  to  secure  a  person  properly  qualified ;  and  the 
benefit  of  the  school  will  not  be  consulted,  unless  an 
ample  provision  always  be  made  for  the  Master,  al* 
though  the  amount  may  vary  in  particular  cases,  accord- 
ing to  the  circumstances  in  which  the  school  is  placed. 
But  I  am  not  competent  to  judge  on  the  present  occa- 
sion, without  further  evidence,  whether  the  sum  of 
500^  a  year,  together  with  the  annual  sums,  both  from 
boarders  and  other  scholars,  might  not  be  a  larger  sum 
than  is  sufficient  for  that  purpose. 

If  the  election  were  to  take  place  now,  upon  the 
terms  contained  in  the  circular,  the  new  master,  when 
elected,  would  have,  morally,  a  vested  interest,  and  a 
right  to  say,  that  he  should  not  be  disturbed  in  the 
enjoyment  of  an  office  which  he  had  taken  on  certain 
terms,  and  upon  the  faith  of  which  he  might  have  given 
up  other  employment. 

I  think 
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I  think  I  cannot  allow  an  unqualified  appointment  1851. 

to  take  place  at  present,  for  it  might  either  do  an  ^^lj!jf^ 

injustice  to  the  person  who  took  the  office  on  those  Attornby- 

tenns,  or  it  might  restrict  the  Court  in  any  directions  ^bneral 

which  it  might  hereafter  think  right  to  give,   as  to  The  Warden, 

the  future  management  of  the  charity.     In  order  to  j^^^^jp^ 

avoid  both  these  results,  I  see  no  other  mode  than  by  School, 
saying,  that  the  election  of  the  master  ought  not  to  take 
place  for  the  present. 

I  feel  the  strength  of  Mr.  LloytTB  observation,  that 
this  may  be  very  injurious  to  the  school,  and  to  the 
present  scholars,  who  have  a  sort  of  right  to  have  some 
proper  provision  made  for  their  education  in  the  mean 
time.  It  would  not  be  just  to  say  to  them  "  you  may 
leave  the  school  if  you  like,"  for  they  came  to  the  school 
on  the  faith  that  some  education  would  be  provided  for 
them.  I  have  to  balance  the  inconvenience;  but,  con- 
sidering that  the  ultimate  advantage  to  the  school,  and 
the  charity,  will,  in  all  probability,  be  very  consider- 
able from  the  establishment  of  a  good  scheme,  I  think 
that  I  ought  not  to  preclude  or  fetter  those  benefits  by 
reason  of  these  considerations.  I  am,  however,  very 
desirous  to  make  some  arrangement  for  the  interim 
management  of  the  school  The  better  plan  will  be 
not  to  grant  the  injunction,  if  the  Corporation  will 
undertake  not  to  make  any  appointment  for  the  present 


It  was  now  arranged  that  the  Defendants  should  be  at       June  24. 
liberty  to  elect  a  master,  **  but  such  election  was  to  be 
subject  to  any  alteration  this  Couit  might  think  fit  to 
order,  as  to  the  management  of  the  same  school,  or  as 
to  the  salary  of  the  master,  or  otherwise.'' 
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1851. 


June  12. 


THOMAS  r.  COLSWORTH. 


Leave  given 
to  nerve  a 
writ  of  sum- 
mons in 
America*  ' 


TM'R.  ROGERS  moved  for  leave  to  serve  a  writ  of 
•^^•^  summons  on  a  claim  upon  a  Defendant  resident 
in  America :  he  said,  that  by  the  10th  Order  of  the 
22nd  q(  Aprilf  1850,  writs  of  summons  are  '^as  to  the 
mode  of  [service,"  to  be  subject  to  the  same  rules  as 
writs  of  subpcRnUi  to  appear  and  answer  bills. 


The  Mast£B  of  the  BoLLS  made  the  order. 


June  24. 


PRINCE  V.  HOWARD. 


Rule  of  prac- 
tice as  to 
varying  the 
minutes  of 
decrees.   The 
R^istrar 
niust  first 
complete  the 
minutes,  and  ' 
any  party  dis- 
satisfied may 
then  give  no- 
tice of  motion 
specifying  the 
subject  of 
compltunt. 


fTiHE  following  rule  of  practice,  as  to  varying  the 
-*-     minutes  of  decrees  and  orders,  has  been  stated  on 
this  and  several  other  occasions  by  the  Master  of  the 
Rolls. 

The  Master  of  the  Rolls. 

Unless  the  Court,  at  the  hearing,  allows  a  case  to  be 
afterwards  spoken  to  upon  the  minutes,  the  whole 
matter  must  be  considered  as  concluded.  The  parties 
should  then  go  before  the  Registrar,  and  it  is  his  duty 
to  prepare  the  decree  or  order  to  the  best  of  his  ability ; 
until  that  has  been  done,  I  cannot  entertain  any  appli- 
cation to  alter  the  minutes,  unless  in  cases  of  difficulty, 
when  the  Registrar  himself  requires  the  matter  to  be 
mentioned  to  the  Court. 

When 
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When  the  minutes  have  been  prepared  by  the  Re-        1851. 
gistrar^  if  any  party  should  feel  dissatisfied,  and  should     ^^^^^ 
wish  to  bring  the  matter  before  the  Court,  he  must,  v. 

at  his  own  peril,  give  a  notice  of  motion,  specifying  the 
matters  he  complains  of  in  the  proposed  decree  or  order, 
as  settled  by  the  Registrar. 


ZULUETA  V.  VINENT. 


June  26. 


THE  proceedings  in  this  cause  were  as  follows:  where  the 
on  the  4th  of  August  1849  the  Plaintiffs  filed  their  ?°^J?^"  ^"J, 

original  bill,  and  obtained  the  common  injunction.  been  dissolved 

on  the  merits, 

and  the  Plain- 

The  answer  of  the  Defendant  was  put  in  on  the  12th  tMT amends  his 

of  March  1850;  and,  on  the  13th  of  January  1851,  only  restore 

Lord  Lanffdakf  upon  the  merits  stated  in  such  answer,  j|»e  injunction 

dissolved  the  injunction.     On  the  23rd  of  the  same  upon  notice. 

month,  leave  was  given  to  amend  the  bill,  which  on  the 

25th  of  February  1851  was  amended  accordingly;  and, 

on  the  19th   of  March,  the  Plaintiffs  obtained,  as  of 

course,  the  common  injunction  for  want  of  appearance. 

An  application  was  made  to  the  Court  on  the  15th 
of  April  last  to  discharge  that  order,  on  the  ground 
that  it  could  not  be  obtained  without  an  affidavit  of 
the  truth  of  the  amendments;    and  the   Court  then 

held. 


Dates. 


1849.  Aug.  Bill  filed. 

—      —     Common  injunction. 

1850.  Marcli.  Answer  filed. 

1851.  13th  Jan,  Injunction  dis- 

solved. 
«—     23d    —  Leave  to  amend. 


1851.  25th  Feb.  Amended. 

—  March,  Injunction  as  of 

course. 

—  15th  AprU.  Discharged. 

—  20th  Jtine,  Ii^junction  of 

course  on  affidavit. 
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1851.  held,  that  the  3id  Order  of  May  1839  was  still  in 
force»  add  that  it  was  not  repealed  or  discharged  by  the 
59th  or  60th  Orders  of  May  1845.  The  2nd  order 
for  the  conunon  injunction  was  therefore  discharged  as 
irregular  (a). 

On  the  20th  of  June  1851  an  order  was  obtained, 
en  petition  as  of  course,  for  an  injunction,  on  an  affidavit 
in  general  terms,  "  that  the  facts  stated  and  charged, 
by  way  of  amendment  in  this  suit,  were  each  and  every 
of  them  respectively  true." 

A  motion  was  now  made  to  discharge  that  order  with 
costs,  on  the  ground  that  where  the  common  injunction 
has  been  dissolved  on  the  merits,  no  further  injunction 
can  be  obtained  except  upon  special  application. 

Mr.  Lloyd  and  Mr.  Willcock,  in  support  of  the  ap- 
plication. First,  the  affidavit  is  insufficient  in  form ; 
it  ought  to  have  verified,  specifically,  each  and  every 
new  allegation. 

Secondly,  the  order  ought  not  to  have  been  obtained 
as  of  course,  behind  the  back  of  the  Defendant.  By 
the  old  practice,  after  the  common  injunction  had  been 
dissolved  upon  the  merits,  a  Plaintiff  could  not  revive 
it  upon  an  amended  bill,  except  upon  a  motion  in  open 
Court,  supported  by  an  affidavit  of  the  truth  of  the 
amendments;  James  v.  Downes(b),  The  only  object 
of  the  3rd  Order  of  May  1 839  (c)  was  to  enable  a  Plain- 
tiff to  obtain  a  common  injunction  after  eight  days  of 
}  default,  and  to  correct  the  practice  laid  down  by  Lee  v. 
Ravenscrofi{d),t]iniy  under  the   10th  Order  of  1833, 

the 


H 


(/i)  Jnte,  p.  2.  (d)  6  Shnont,  474. ;   but  see 

(6XJ  ?  Vet.52iu,  Craig  *  PhU.  p.  239. 

'(c)  drdinciCan,  136. 
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the  common  injunction  could  not  be  obtained  on  an  1851. 

amended  bill  until  five  weeks  after  appearance;   and  ^T*^*^^^ 

tbat>  if  the  Defendant  is  then  in  default,  the  applica-  v. 
tion  must  be  made  according  to  the  old  practice. 

After  a  common  injunction  has  been  dissolved  on  the 
merits,  the  Court  can  no  longer  assume  the  truth  of  the 
statements  of  the  bill,  which  have  been  denied  on  oath 
by  the  answer.  The  3rd  Order  of  May  1839  (a)  says, 
not  that  the  Plaintiff  shall  be  entitled  to  an  order,  but 
that  "  the  Plaintiff  shall  be  entitled  to  move."  That 
means,  to  move  in  open  Court,  and  not  to  apply  by 
petition  of  course  at  the  Kolls.  Thus  the  37th  and 
39th  Orders  say,  that  a  Defendant,  in  certain  cases, 
'*may  move  to  dismiss  the  bUl  for  want  of  prosecution," 
but  the  daily  practice  shews,  that  this  must  be  in  open 
Court,  in  the  presence  of  the  Plaintiff.  Where  a  party 
is  entitled  as  of  course,  the  Order  so  specifies  it,  as  in 
the  1st  Order  of  9th  May  1839(i):— the  Plaintiff  shall 
be  "  entitled  as  of  course,  on  motion  or  petition,"  to  an 
order  to  elect ;  so  the  59th  Order  of  May  1839,  and  the 
11th  article  of  the  16th  Order  of  8th  May  1845(c) 
provide,  that  if  a  Defendant  does  not  plead  &c.  in  eight 
days,  *'  the  Plaintiff  is  entitled  as  of  course/*  or  "  entitled 
as  of  course  on  motion  or  petition,"  to  the  common  injunc- 
tion. The  36th  article  of  the  16th  Order  of  8th  May 
1845  (d),  which  speaks  of  a  Defendant,  on  an  amended 
bill,  "  desiring  to  avoid  a  motion  for  an  injunction,  on 
affidavit  of  the  truth  of  the  amendments,"  shews  that 
both  a  motion  and  affidavit  are  necessary. 

If  an  affidavit  is  rendered  necessary,  surely  the  Court 
ought  to  judge  of  its  sufficiency,  and  the  Defendant  be 

at 

(a)  Ord.  Can.  136.  (c)  Ih.  282. 

(6)  76.135.  (</)  76.282.  ; 
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1851.  at  liberty  to  contradict  it.  Otherwise,  by  introducing 
the  most  frivolous  and  immaterial  amendment,  a  Plain- 
tiff might  revive  an  injunction,  which  the  Court,  upon 
the  very  same  facts,  and  after  solemn  discussion,  has  dis- 
solved ;  nay,  further,  a  Plaintiff  might  introduce,  from 
the  answer,  the  very  facts  which  have  displaced  the 
equity  of  his  bill ;  and,  on  swearing  to  their  truth  in  the 
words  of  the  answer,  restore  the  injunction.  If  this  be 
not  so,  a  Defendant  would  be  in  a  worse  condition 
where  the  injunction  has  been  dissolved  on  the  merits, 
than  when  it  has  been  continued  to  the  hearing;  for, 
in  the  latter  case,  the  Defendant  may  move  to  dissolve, 
'^on  the  ground  that  the  bill,  as  amended,  does  not, 
even  if  the  amendments  be  true,  entitle  the  Plaintiff 
thereto."     1st  Order,  9th  May  1839  (a). 

The  order  ought,  therefore,  to  have  been  applied  for 
by  motion  on  notice. 

Mr.  Roupell  and  Mr.  Skadwell,  contra.  First.  The 
affidavit  is,  in  point  of  form,  sufficient ;  the  point  was 
decided  in  Gregory  v.  Wilson  (b\  in  which  case  Sir 
X.  Sliodwell  held,  that  such  an  affidavit  was  suffici- 
ent, and  that  it  was  not  necessary  to  verify  the  facts 
specifically. 

\_The  Master  of  the  Rolls.  I  am  of  the  same 
opinion.] 

Secondly.  The  3rd  Order  of  9th  May  1839  (c)  made 
such  an  order  as  that  now  under  consideration  an  order 
of  course.  It  only  varied  the  10th  Order  of  Decern^ 
ber  1833   (since  repealed)  as  to  the  time;    and  the 

Order 

(fl)  Ordinet  Can.  134.  (c)  Ordmet  Can.  136. 

(b)  UJurist,  1095. 
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Order  says  "  the  Plaintiff  shall  be  entitled  as  of  course-**  1851 
The  present  practice  is  the  same  as  it  would  have  been 
under  the  10th  Order;  and  in  Brooks  y.  Parton{a)y  Lord 
Cattenham  held,  that  that  Order  applied  to  amended 
biUs.  Where  notice  is  necessary^  it  is  specified  thus 
in  the  2d  and  5th  Orders  of  the  9th  May  1839 :  the 
Defendant  or  Defendants  is  at  liberty  *'to  moYe  the 
Court  on  notice." 

It  would  be  uselessly  increasing  the  expense  by 
requiring  a  special  motion ;  for  all  that  is  required  is 
an  affidavit  of  the  truth,  and  not  of  the  materiality  of 
the  amendments :  the  Defendant  could  not  enter  into 
a  contest,  or  contradict  the  affidavit,  and  therefore  it 
would  be  useless  to  give  notice.  As  to  introducing 
immaterial  amendments,  such  an  abuse  might  be  prac- 
tised in  an  original  bill ;  but  that  is  not  considered  a 
ground  for  making  an  application  for  a  common  injunc- 
tion special  and  on  notice.  The  Defendant  may  easily 
avoid  all  the  allied  inconveniences,  by  putting  in  an 
answer  to  the  amendments. 

Mr.  Lhyd  in  reply.  The  Plaintiffs  have  confounded 
the  terms  **  entitled  to  move  "  with  the  words  **  entitled 
to  an  injunction."  The  Defendant  ought  to  have  an 
opportunity  of  proving  to  the  Court  that  the  Plaintiffs 
are  not,  on  their  own  shewing,  entitled  to  stay  the  action 
at  law ;   Thorpe  v.  Hughes  (J). 

The  Defendant,  being  resident  in  Cula^  cannot  put 
in  his  further  answer  without  some  necessary  delay. 

The  Masteb  of  the  Rolls  reserved  judgment. 


The 

(a)  Craig  ^  PhURpt^  239.  see  Aihby  r.  Jackton,  6  Beav, 

(6)  3  Myl.  4-  Cr.  Uft. ;  and      336. 
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The  Master  of  the  Bolls. 

It  is  convenient  to  review,  the  practice  on  the  subject. 

Before  the  Orders  of  1833,  the  practice  undoubtedly 
was,  that  in  such  a  case  as  the  present,  the  Plaintiff 
must  move  on  notice,  in  open  Court,  for  the  injunction, 
with  an  affidavit  of  the  truth  of  the  amendments.  This 
appears  by  James  v.  JDownes  (a). 

The  Orders  of  1833  did  not  profess  to  alter  this 
practice ;  but  the  10th  Order  of  1833,  specifying  the 
time  to  be  allowed  for  certain  matters,  gave  five  weeks 
to  plead,  answer,  or  demur,  not  demurring  alone,  to 
any  amended  bill,  and  the  provision  respecting  injunc- 
tions applied  only  to  original  bills.  The  result,  there- 
fore, was,  that  the  five  weeks  were  substituted  for]  the 
eight  days,  as  the  time  to  elapse  before  the  Defend- 
ant was  guilty  of  contempt  for  not  answering  such 
amended  bill,  and  consequently  the  time  which  must 
elapse  before  an  injunction  ^on  an  amended  bill  could 
be  obtained  as  of  course  was  necessarily  extended 
to  five  weeks,  instead  of  eight  days.  This  was  an 
oversight  in  the  Orders,  and  was  so  determined  in  Lee 
V.  Bavenscroft  (b).  The  consequence  pointed  out  by 
that  decision  was,  that  the  10th  Order  of  1833  had, 
inadvertently,  wholly  altered  the  practice  as  to  ob- 
taining injunctions  on  amended  bills.  To  remedy  this 
defect,  the  3rd  Order  of  the  9th  May  1839  was  pro- 
mulgated for  the  purpose  of  restoring  the  old  pnictice. 

I  have  determined  that  this  Order  is  in  force ;  and 
the  question  is,  what  is  the  construction  to  be  put  upon 
it?     The  Defendant  contends  that  it  simply  restored 

the 

(a)  18  Vet,  522.  contra,  Brooks  y.  Purton,  Craig 

lb)  6  Sim.   474.  ;     but    see,      ij-  PMlkps,  p.  239. 
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the  old  practice.  The  Plaintiffs  say,  it  did  more ;  that  1851. 
it  converted  the  application  into  a  motion  of  course^ 
and  that  all  orders  which  may  be  obtained  on  a  motion  of 
course  may  also  be  obtained  on  petition,  and  consequently 
that  this  order  is  right.  The  question  here  is,  whether 
the  application  for  the  injunction  on  an  amended  bill 
may  be  made  by  motion  of  course :  this  depends  on  the 
construction  of  the  Order,  the  words  of  which  are, 
"  shall  be  entitled  to  move."  It  is  urged,  that  where 
a  notice  is  required,  notice  is  specified,  and  this  is  usually  ^ 
the  case ;  and  particularly  so  in  the  2nd  and  5th  of  these 
Orders,  and  in  others.  But  Mr.  Lloyd  has  pointed  out, 
that  in  the  first  of  these  Orders  the  words  are  similar, 
*'  shall  be  at  liberty  to  move,"  and  yet  manifestly  point 
to  a  motion  on  notice ;  I  think  that  this  observation  is 
correct,  and  therefore  that  reliance  cannot  be  placed, 
exclusively,  on  this  expression.  The  variation  in  the 
language  of  the  11th  and  36th  articles  of  the  16th 
Order  of  May  1845  is  referred  to,  and  I  think  with 
reason,  to  shew,  that  the  Court  considered  that  the  in- 
junction after  amendments  is  distinct  from  the  common 
mjunction  obtained  as  of  course. 

But  then  it  is  said,  what  is  the  use  of  compelliDg  a 
person  to  move  on  notice,  for  he  will  take  the  order  on 
the  usual  affidavit  that  the  amendments  are  true,  and 
that  this  cannot  be  contested ;  but  the  answer,  and,  as 
I  think,  a  conclusive  answer,  urged  to  that  is  this :  — 
admitting  that  the  affidavit  cannot  be  contested,  and 
that  the  Court  will  not  hear  affidavits  in  answer  on 
such  a  motion,  it  must  still  be  open  to  the  Defendant 
to  shew,  that  the  case  made  by  the  amendments,  ad- 
mitting their  truth,  does  not  substantially  vary  from  or 
improve  the  case  made  by  the  original  bUl,  and  the 
Defendant's  answer  to  it;  on  the  hearing  of  which, 
the  injunction  was  dissolved.     In  illustration  of  this 

Q  2  I  was 
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1851. 


I  was  referred  to  the  case  of  Thorpe  v.  Hug1u$  (a), 
which  shewSj  that,  in  the  case  of  moving  to  extend 
the  common  injunction  to  stay  trial,  although  the  affi- 
davit cannot  be  contested  by  other  affidavits,  yet  that 
it  is  still  open  to  the  Defendant  to  shew,  from  the 
nature  of  the  bill,  that  it  is  impossible  that  the  answer 
could  assist  the  defence  at  law.  I  think  that  that  case 
is  analogous  to  the  present  ;  and  that,  unless  the  Pliun- 
tiff  were  compelled  to  move  in  open  Court  in  these  cases, 
it  would  be  possible,  as  Mr.  Zfoyef  suggested,  for  a  Plain- 
tiff to  put  immaterial  amendments  on  the  record,  verify 
them  by  affidavit,  and  then  obtain  an  injunction,  which, 
in  the  case  of  a  Defendant  abroad,  might  be  productive 
of  the  most  serious  consequences. 

I  am  of  opinion,  therefore,  that  the  3rd  Order  of  the 
9th  May  1839  was  framed  simply  with  a  view  of  re- 
storing the  old  practice,  which  appears  to  me  to  have 
been  an  useful  one,  and  that  the  Plaintiffs  are  wrong, 
and  that  the  order  must  be  discharged. 

I  give  no  costs,  because  there  has  prevailed,  and 
does  prevail,  as  I  believe,  a  considerable  difference  of 
opinion  on  the  subject. 

(a)  3  Myl.  ^  Or.  742. 


July  3. 


ZULUETA  t;.  VINENT. 


The  common  'X^HE  Plaintiffs  obtained  the  common  injunction  to 
injunction  X  ^^^y  proceedings  at  law,  but  which,  on  the  coming 

dissolved  on     in  of  the  answer,  had  been  dissolved  on  the  merits, 
the  merits  in  rpL^ 

the  answer, 

the  Plaintiflf  amended  his  bill,  andmoved  to  revive  the  injunction,  upon  an  affidavit 
verifying,  in  general  terms,  the  truth  of  the  amendments.  Held,  that  the  Defendant 
could  not  contradict  that  affidavit,  but  nught  shew  that  the  amendments  did  not 
materially  vary  the  original  case. 
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The  Plaintifls  amended  their  bill,  and  the  Defend-        1861. 
ant  (who  was  resident  in  Cfuba)  having  made  default     ^^^^^ 
in  answering,  they  now  moved,  on  notice,  to  revive  v. 

the  injunction  under  the  3d  Order  of  the  9th  of  May 
1839  (a),  upon  an  affidavit  of  the  truth  of  the  amend- 
ments. 

The  affidavit  of  the  Plaintiffs  was  as  follows :— *<  That 
to  the  best  of  our  knowledge,  remembrance,  informa- 
tion, and  belief,  the  facts  stated  and  charged  by  way 
of  amendment  in  our  bill  in  this  suit  are  each  and  every 
of  them  respectively  true." 

Mr.  Roupell  and  Mr.  L.  Skadwell,  in  support  of  the 
application,  relied  simply  on  the  affidavit ;  and  as  to  the 
form  of  the  affidavit,  cited  Gregcry  v.  fViban  (i). 

Mr.  Lhyd  and  Mr.  Willcockj  contri,  asked  that  the 
motion  might  stand  over,  to  give  an  opportunity  to  file 
affidavits  in  opposition. 

TTie  Master  of  the  Eolls. 

In  this  case  I  am  satisfied  that  this  affidavit  cannot 
be  contradicted.  Lord  EldoUf  in  James  v.  Downes(c), 
observed,  that  the  Court  gives  credit  to  the  bill  in  the 
first  instance,  if  there  is  also  a  default  by  the  Defendant ; 
but  that,  in  the  latter  owe  (that  is,  where  the  common 
injunction  has  been  dissolved  on  the  merits),  the  Court 
will  not  give  credit  "lo  the  amendments;  and  upon 
granting  a  second  injunction,  requires  two  conditions 
to  be  complied  with,  namely,  default  on  the  part  of  the 
Defendant,  and  an  affidavit  of  the  truth  of  the  amend- 
ments ;  but  he  says  nothing  which  would  imply,  that 

on 

(a)  Ordiaet  Caii.136.  (c)  18  Ves.  529, 

(b)  UJurkt,  1095. 
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1851.  on  that  occasion,  the  Court  will  try  the  truth  of  the 
amendments.  A  more  inconvenient  course  cannot  be 
adopted,  than  to  try  the  merits  of  the  cause  on  affi- 
davit in  the  first  instance,  to  be  repeated  a  second 
time  upon  the  answer  coming  in. 

The  reason  for  requiring  an  affidavit  of  the  truth 
of  the  amendments  is,  to  guard  against  the  Pkin- 
tiffs  putting  on  the  record  a  mere  fictitious  case  by 
amendment.  The  Court  ^requires  notice  to  be  given 
to  the  Defendant,  to  enable  him  to  shew,  that  the 
amendments,  if  true,  do  not  materially  vary  the  case 
on  which  the  Court  has  already  demded 

I  believe  that  no  case  can  be  found,  in  which  either 
this  affidavit  or  the  affidavit  to  extend  the  common  in- 
junction has  been  allowed  to  be  contradicted ;  but  it  is 
open  to  the  Defendant  to  shew,  in  the  first  instance, 
that  It  is  impossible,  on  the  Plaintiff's  statement,  that 
the  answer  can  afford  a  defence  at  law;  and  in  the 
second,  to  shew  that  the  case  is  not  materially  varied 
by  the  amendments. 


The  point  being  adverted  to, 

The  Master  of  the  Bolls  afterwards  added,  that  he 
conceived  that  the  injunction,  if  now  granted,  would 
not  stay  trial,  but  that  a  motion  must  be  made  on  the 
next  seal  to  extend  it. 
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185L 

DAY  V.  CROFT.  j^^  12. 

npHIS  was  a  petition  to  grant  a  lease  of  the  trust  in  an  admi- 

-*-  property  under  the  administration  of  the  Court.         mstration 
*^    ^      J  suit,  the 

Court,  upon 

Mr.  Lloyd  and  Mr.  Toller,  in  support.  SUS^ 

will  authorise 

The  Master  of  the  Rolls.  ou^^S?" 

In  cases  of  leases,  I  have  felt  some  difficulty  in  the  Master  to 
putting  parties  to  the  expense  of  a  reference  back  to  ^^^  **• 
the  Master.  If  Counsel  will  state  to  me  that  they  have 
read  the  lease,  and  that  it  is  in  the  form  approved  by 
the  Court,  I  wiU  make  the  order  without  a  reference 
back  to  approve  of  the  lease.  Where,  however,  there 
is  a  contest,  the  matter  must  go  back  to  the  Master. 


The  PATENT  FUEL  Company  v.  WALSTAB.        ^^^  ^ 

IN  this  case  the  common  injunction  had  been  ob-  j^^  piaintifT 
talned.  ^^d  obtained 

the  common 
injunction ; 

On  the  28th  of  Juh  the  answer  was  filed.     The  last  ^^«  «"«^«'' 

was  filed  on 
seal  day  was  on   the  31st  of  July,   and  therefore  the  the  28th  of 

ordinary  order  nisi  would  not  require  the  Plaintiff  to  J^[^j;ea"ta8^ 

shew  cause  against  dissolving  the  injunction  until  the  on  the  3 1st. 

2nd  of  November.     Under  these  circumstances,  ^^j^jj  not^j- 

Mr.  porie  grant  on 
order  fttft  to 
shew  cause  on  the  3l8t ;  but  gave  leave  to  make  a  special  motion  on  that  day. 

Q4 
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1851.  Mr.  Bevir  moved,  ex  parte,   for  an  order  nisi  for 

^^T^*^  shewing  cause  on  Thursday  next,  the  31st  of  July. 
Patbjut  Fubl 

Company  y,^  MASTER  of  the  ROLIA 

I  cannot  give  you  that  advantage  in  the  absence  of 
the  Plaintiff.  You  may  move  on  notice  on  Thurs-' 
day  {a). 

(a)  See  Siagg  ▼.  Broum^  7  Beav.  513.,  and  the  notes. 


Walstab. 


At^uUJt.  6. 

A  sum  of 
140/.  belonged 
to  a  husband 
in  right  of  his 
wife.    He  had 
taken  the 
benefit  of  the 
Insolvent  Act. 
The  Court 
held,  that 
his  assignees 
were  entitled 
to  no  part  of 
the  fund. 

Foden  ▼. 
Finney^  ^ 
Jit/ss.  428.  is 
considered 
not  binding. 


\  SUM  of  140/.  was  in  Court,  which  belonged  to 
"^^  Mr.  HalUday,  in  right  of  his  wife,  Elizabeth  Hal- 
liday,  Mr.  HalUday  had  taken  the  benefit  of  the  In- 
solvent Act.  A  petition  was  now  presented  by  the 
assignees  for  payment. 

Mr.  J.  H.  Palmer,  in  support  of  the  petition.  The 
sum  being  under  200/.,  the  husband  and  his  assignees 
are  entitled  to  payment  without  the  consent  of  the  wife, 
and  without  making  any  settlement  He  referred  to 
the  General  Order  of  the  16th  of  February  1807(a), 
which  directs  that  sums  under  200/.,  ordered  to  be 
paid  to  unmarried  women,  may,  after  their  marriage,  be 
paid  to  their  husbands,  on  affidavit  of  marriage  and  no 
settlement. 


Mr.  Amphlett,  contra.    The  husband  is  insolvent,  and 
therefore  the   wife  is   destitute.     In   such  cases,   the 

whole 
(a)  Bcamct*  Orders,  i64. ;  SanderM*  Orders,  684. 


\^ 


In  re 
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whole  fund  is  ^ven  to  the  wife  and  children ;  Brett  v. 
GreenweU(a).  He  also  cited  Bailey  v.  Dennett  (b),  and 
Elworthy  v.  Wick$tead{cy  Cutlbr. 

Mr.  Hardy i  for  the  Trustees. 

r 

The  Master  of  the  Bolls.      I  will  reserve  my 
judgment. 


The  Master  of  the  Bolls. 


Augmt  6. 


I  was  desirous  of  reserving  mj  judgment  in  order  to 
ascertain  what  the  practice  of  the  Court  was  itt"  such 
cases.  I  also  thought  that  there  was  a  case  not  cited, 
in  which  the  Court  had  expressly  determined,  that 
when  the  sum  was  iinder  200/.,  the  husbnind,  though  he 
has  deserted  his  wife,  is  entitled  to  it.  The  case  is 
Foden  v.  Finney  (d).  At  the  same  time  I  fully  concur 
in  the  observations  advanced  in  favour  of  the  wife,  and 
the  result  of  that  case  has  always  appeared  to  me 
very  inconsistent  with  the  usual  practice  of  the  Court 
Where  the  wife  is  deserted,  or  the  husband  is  incom- 
petent to  mountain  her,  the  Court  is  in  the  constant 
habit  of  settling  every  penny  on  her  and  her  children. 
The  case  of  Brett  v.  Greenwell  is  an  instance  of  this 
description,  and  I  have  known  it  followed  in  other 
cases.  It  appears  to  me  to  be  quite  inconsistent  to 
hold,  that  if  the  fund  be  202/.,  the  wife  is  entitled  to 
have  the  whole  settled,  and  yet,  that  if  it  were  but 
199/1,  the  husband's  assignees  would  take  it  all.  ^ 

I  have      I 

(d\  ^Y.SeC.  (Exch.)  230. ;  (rf)^  Rmt.  42S,r  ^o  Cotter  ^ 

5!tr  E.  Sugden  in  Napier  y»  ifo'  v.  Cotter,  9  Hinumt,  597.  j  Gard' 

jner,  1  Dr,  <J-  War.  410.  said  **  in  nerv.  Marthali,  14  ShHout,  575.; 

his  opinion  Brett  v.  Greenwell  Vavghan  y.  Buck,  lSm.(Ii,S.\ 

could  not  be  supported."  S84. ;     Beretford  v.   Hobtcn^  \ 

(b)  sr.^C.  (Exch.)  459.  Madd.  362. 


4- 


(c)  IJflc.  4- fK.  (>9. 


S22  GASES  IN  CHANCERY. 

1851.  I  have  oonsulted  aome  other  branches  of  the  Court, 

^^^^*^  to  know  whether  they  connder  thenftBelves  bound  by 
CuTLKR.  Foden  v.  Finney,  and  find  they  do  not.  I  shall,  there- 
fore, follow  that  which  is  the  modem  practice,  and 
direct  that  the  fund  shall  not  be  paid  to  the  assignees 
of  the  husband,  but  that  the  whole  shall  be  settled. 
Let  it  be  carried  to  the  account  of  the  wife  and  children, 
and  let  the  dividends  be  paid  to  the  wife  for  life,  with 
liberty  to  apply.  This  will  save  the  expense  of  a  set- 
tlement. 

The  costs  of  all  parties,  including  the  assignees,  to  be 
paid  out  of  the  fund. 


August  ^.e.  BUTCHER  v.  BTJTOSER.  (a) 

By  a  marriage    1  >  Y  the  settlement  made  on  the  marriage  of  John 

settlement,  it     X>     Sutler    Hall    and     Shirley    Spencer    Elizabeth 

was  expressed  .  , 

to  be  agreed     Butcher,  dated  m   1793,  2693il  I2s.  consols  was  so 

^tierthCTe-  ^^^^^  as  ^  give  half  the  income  to  the  wife  for  her 
to,  and  the  separate  use,  and  the  remaining  half  to  the  husband, 
nanted  that^"  *^^  *^®  whole  to  the  Survivor  for  life,  with  remainder  to 
if  any  personal  the  issue  of  the  marriage.  "And  it  was  by  the  said 
should,  during  indenture  of  settlement  agreed  and  declared,  by  and 
coverture,  between  the  said  parties  thereto,  and  the  said  John 
vest  in  the  Butler  Hall,  for  himself,  his  heirs,  executors,  and  ad- 
wife,  or  in        ministrators,  did  thereby  covenant,  promise  and  agree, 

right,  the  to  and  with  John  Mason  and  Moses  Hoper,  (the  trustees,) 
same  should  i-k^;- 

be  transferred,  ^"^"^ 

by  all  proper  /„\  Reported  9  Vrs.  382.  and  1  Vet.  ^  Beam.  79. 

parties,  upon 

the  trusts  of  the  settlement.  The  wife  became  entitled  to  a  reversionary  interest 
in  a  chose  in  action,  which  did  not  fall  into  possession  until  after  the  death  of  the 
husband.    Held,  that  the  wije  w^s  bound  to  settle  it. 


Butcher. 
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their  executors,  administrators,  and  asaignB,  that  in  case        1651. 
any  personal  estate,  effects,  and  property  should,  at  any     ^^^J^ 
time  or   times  thereafter,  during  the  said   intended     ^    9. 
coverture,  come  to  or  vest  in  Mrs.  HaU,  the  Petitioner, 
or  in  the  said  John  Butler  Hallf  in  her  right  or  by 
the  rights  of  marriage,  the  same  should  be  paid,  as- 
signed or  transferred,  by  all  proper  parties,  without 
delay,  from  time  to  time,  unto  "  the  trustees,  upon  the 
several  trusts,  and  to  and  for  the  several  intents  and 
purposes,  and  under  and  subject  to  the  several  powers, 
provisoes,  declarations,  and  agreements,  thereinbefore 
declared  or  expressed  of  or  concerning  the  said  2693/.  I2«. 
3L  per  cent,  consolidated  bank  annuities  which  should 
be  then  subsbting. 

Under  the  will  of  her  mother,  who  died  in  1802, 
Mr&  Hall  became  entitled  to  a  reversionary  interest  in 
a  sum  of  consols  expectant  upon  the  decease  of  HtUaire 
Butcher,  but  for  her  separate  use. 

Mr.  Hall  died  in  1840,  leaving  Mrs.  HaU  and  Hit- 
laire  Butcher  surviving  him.  Hillaire  Butcher  died  in 
1850,  whereupon  the  fund  came  into  possession. 

Mrs.  HaU  now  presented  a  petition  for  payment  of 
the  fund  to  her ;  and  the  question,  uqder  these  circum- 
stances, was,  whether  it  belonged  to  her  absolutely,  or 
was  subject  to  the  trusts  of  her  marriage  settlement. 

Mr.  A,  J.  Lewis,  in  support  of  the  petition,  contended 
that  the  fund,  being  reversionaiy,  and  not  having  fallen 
into  possession  during  the  coverture,  was  not  bound  by 
the  husband's  covenant  to  settle  contained  in  the  settle- 
ment.    He  cited  Thornton  v.  Bright  (a),  where  a  bus* 

band, 
(a)  2  MyL  *  Cr.  p.  254.     / 

_ — ^-- 
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band,  by  his  marriage  settlement,  covenanted,  that  if 
hU  intended  wife,  or  he  in  her  right,  should,  during 
V.  coverture,  become  entitled  to  any  property,  he  would, 

unless  otherwise  expressly  directed  by  the  deed  or  will 
under  which  she  should  become  entitled,  convey  the 
same  on  the  trusts  of  the  settlement ;  it  was  held,  that 
the  covenant  did  not  extend  to  property  left  to  the 
wife's  separate  use.  Lord  Cottenkam  observed,  ''It 
was  lastly  contended  for  the  Respondent,  thgfe  sup- 
posing the  appointment  for  the  separate  use  of  Mrs. 
Eliot  to  be  good,  she  was  bound  by  the  covenant  to 
divest  herself  of  it,  and  to  settle  the  estate  according 
to  the  terms  of  her  own  settlement,  which  would  have 
the  effect  of  giving  to  her  husband  an  estate  for  life, 
and  so  defeat  the  object  of  the  appointment.  To  this 
argument,  however,  there  are  three  answers:  —  Ist. 
That  the  covenant  is  the  husband's  only,  and  applies 
only  to  that  over  which  he  might  have  dominion ;  2dly. 
That  it  does  not  apply  to  property,  as  to  which  any 
express  order  or  direction  was  given  inconsistent  with 
the  purposes  of  the  settlement,"  &c  &c. 

So,  in  Douglas  y.  Conffreve^a),  a  husband,  by  his 
marriage  settlement,  covenanted,  that  if  any  real  or 
personal  estate  should,  during  coverture,  descend  or 
devolve  to,  or  vest  in  his  wife,  or  in  him  in  her  right, 
then  that  he  would  execute  and  join  with  his  wife  in 
executing  all  necessary  deeds  for  vesting  the  same  in 
trustees,  upon  the  trusts  of  the  marriage  settlement : 
a  bequest  of  50,000/.  consols  was  afterwards  made  to 
the  wife,  to  be  transferred  to  her  ''  for  her  separate  use, 
independent  of  her  husband :  '*  it  was  held,  that  it  was 
not  within  the  scope  of  the  covenant.  And  Lord 
Langdale  in  giving  judgment  observed,  ''  the  covenant, 

as 

A      (a)  I  Jrr«i,p.423. 

..      ■  -*1"  —  —  - 
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as  it  appears  to  me,  could  only  relate  to  property  which,     ^  1851. 
in  light  of  the  wife,  became  subject  to  the  control  of 
the  husband,  and  not  to  property  which,* by  the  will 
of  the  giver,  was  to  belong  to  her  independently  of 
him.** 

He  contended,  that  in  the  present  instance,  the  cove- 
nant was  that  of  the  husband  alone,  that  the  property 
never  came  under  his  control,  and  was  given  to  her  in 
a  manner  inconsistent  with  the  trusts  of  the  settlement 
being  given  to  her  for  her  separate  use  for  life ;  whereas 
under  thb  settlement  she  would  take  only  one-half  for 
her  separate  use. 

Mr.  Lloyd  for  the  trustees. 

Mr.  J.  H.  R.  Chichester,  for  the  children,  argued,  that 
the  fund  was  subject  to  the  trusts  of  the  settlement, 
and  that  the  Petitioner  took  a  life  interest  only.  He 
cited  Graffteyy,  Humpage{a). 

Mr.  Lewin  for  other  parties. 

Mr.  Lewis  in  reply. 

The  Masteb  of  tlie  BoLLS  observed,  that  here  the 
covenant  was  different  in  its  terms  from  those  in  the  cases 
cited,  for  here  it  was  "  agreed  and  declared  by  and 
between  the  said  parties  thereto,'*  and  was,  therefore,  a 
contract  before  marriage  on  the  part  of  all  parties,  in- 
cluding the  intended  wife  as  well  as  of  the  husband. 
Besides,  the  husband  did  not  covenant  that  he  should 
assign,  but  that  the  property  should  be  assigned  **  by 
all  proper  parties."  He  said  he  would  reserve  judgment. 


)  1  Beavan,i6,  '   /{'    ^ 


^  Tlie 
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1861.  The  Mastsb  of  the  Bolls. 

I  have,  through  the  courtesy  of  the  solicitors  in  the 
causes,  obtained  copies  of  the  settlements  in  the  cases  of 
AuR.  6.  Thornton  v.  Bright  and  Doughis  v.  C&ngreve  (a),  and  I 
find  that  in  both  cases,  the  covenants  were  exclusively 
those  of  the  husband's,  and  that  they  contained  no 
covenant  or  agreement  between  the  other  parties.  I 
am  confirmed  in  the  opinion  I  expressed  in  this  case, 
that  there  is  a  covenant  by  all  parties,  including  the 
wife,  and  that  she  is  as  much  bound  by  it  as  her 
husband.  The  usual  practice  of  Conveyancers  is,  to 
make  the  intended  husband  alone  covenant ;  but  then 
such  a  covenant  is  not  prefaced  by  the  words  '^  that  it 
is  agreed  and  declared  by  and  between  all  the  parties." 


I  am  therefore  of  opinion,  that  this  is  a  covenant 
entered  into  by  the  wife  before  her  marriage,  and  that 
she  is  bound  by  it. 


(a)  Douglas  v.  Conorbvb. 

In  this  case  the  covenant  com- 
menced thus:  "And  the  said 
James  Douglas  Stoddart  doth 
hereby,  for  himself,  his  heirs, 
executors,  and  administrators, 
covenant,  promise,  and  agree 
with  and  to  the  said**  W.C,^ 
S.  M.y  G.  D..  and  iZ.  D.  (the 
trustees),  &c,  and  proceeded  as 
in  1  Keen,  p.  ^H. 


Tbornton  V,  Bright. 

In  this  case  the  covenant  com- 
menced thus  :  "  And  the  said 
William  Granville  EHot,  for  him- 
self, his  heirs,  executors,  and 
administrators,  doth  covenant, 
promise,  and  agree  to  and  with 
the  said  "  F.  W.  T,,  &c.  (the 
trustees)  that  in  case  &c.,  as  in 
2  Mi/L  ^  Cr,  p.  234. 
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1851. 

In  re  WALKER.  May  27.  29. 

TN  1848,  Mr.  Parker,  who  had  a  claim  against  the  a  party  ap- 

-■■  Great  Western  Railway  Company,  employed  Mr.  £J/J^'"" 

Walker  as  his  attorney  in  an  action  against  the  Com*  course  should 

pany.     The  action  was  tried  in  February  1849,  when  Jhkig  which 

the  matter  was  referred  to  arbitration.  <»"  have  a 

bearing  on  the 
matter,  other- 
Mr.  ScoU,  who  had  made  advances  to  Parker  during  wise  the  order 

the  proceeding,  employed  Walker  to  prepare  a  mort-  charged. 

gage  from  Scott  to  himself  of  his  demands  against  the  j^'  ?'  ^™r. 

Company,  for  securing  the  amount  due  to  him.     A  citor  in  the 

mortgage  was  accordingly  prepared  by   Walker,   the  moi^/.\nd 

costs  of  which  were  paid  by  Scott.  there  was  a 

dispute  be- 
tween them 
Scott  made  further  advances  to  Parker,  and  on  the  whether  he 

3rd  oi  January  1851,  by  instructions  from  Scott,  the  liable  for  the 

amount  was  indorsed  on  the  mortgage  by  Walker,  who  ^^^^  of  legal 

.  ^^*        1      i^  proceedings 

also  gave  notice  of  the  further  charge  to  the  Company,    taken  in  the 

name  of  a 
third  party. 
On  the  12th  of  Morchy  an  order  was  made  to  change  A,  B.  obtained 

the  attorney  in  the  action,  and  another  gentleman  was  RoUs'an  oVder 

appointed  attorney  in  the  place  of  Walker,  ^or  taxation : 

^^  ^  ^  he  stated, 

however,  the 
On  the  29th  of  March  1851,  Scott  obtained  an  order  mortgage 
«  .  .  1      Tk  11      <«        1      1  1'  transaction 

ot  course,  upon  petition  at  the  Rolls,  for  the  delivery,  alone,  and 

and  JjJPP'^fsed 
,  the  other 
"     '  matters.    It 

Dates.  was  dis- 

1848.  Action   Parker  v.  Great      1851.  3d  Jan.  Further  charge,     thrfr^ound 


Wettem. 

1849.  Trial  and  reference. 

1850.  8th  Feb,    Mortgage    to 

ScoiU 


—  12th  March,    Order    to  of  the  sup- 

change  attorney.  pression. 

—  29th  March,    Order  for 

taxation. 
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1851.  and  taxation  of  ff'alker^a  bill,  and  it  was  ordered,  that 
^-^^^^^  upon  payment,  he  should  deliver  up  all  deeds  and 
Walker,  papers.  The  petition  simply  alleged,  that  Scott  had 
employed  Walker  in  reference  to  a  certfun  mortgage 
security,  that  Scott  was  desirous  of  obtaining  the  papers 
in  fValker*s  possession,  but  that  he  refused  to  deliver 
them  until  his  bill  of  costs  had  been  paid,  and  that 
Walker^  although  applied  to,  had  not  delivered  his  bill 
of  costs  against  the  Petitioner. 

A  motion  was  now  made  to  discharge  the  order  for 
taxation,  and  in  support  of  the  motion.  Walker  made  an 
affidavit,  stating,  that,  from  the  execution  of  the  mort- 
gage, he  was  employed  and  acted  on  behalf  of  Scatty 
in  the  conduct  of  the  reference,  and  in  the  matters 
connected  with  and  relating  thereto :  —  that  he  had 
incurred  considerable  costs  on  his  account,  and  that  he 
had  continued  to  act  on  his  instructions,  and  on  his  be- 
half, as  well  as  on  behalf  of  Parker,  until  his  discharge. 
He  set  out  the  order  of  Sir  William  Wiffhtman,  ordering 
the  change  of  attorney,  and  that  Mr.  Walker*6  costs  should 
be  taxed  as  between  attorney  and  client,  and  that  he 
should  keep  his  lien  on  the  documents  in  his  custody, 
Mr.  Scott  and  Mr.  Parker  thereby  agreeing,  that  Mr. 
Walker  should  have  a  lien  on  the  money  recovered  in 
the  action.  He  also  stated  in  his  affidavit,  that  he  had 
no  costs  or  charges  against  Scott,  except  those  relating 
to  the  reference. 

On  the  other  hand,  Scott  denied  that  he  had  ever 
employed  Walker  in  the  action  and  reference,  and  as  to 
this  a  number  of  affidavits  were  filed. 

Mr.  Shebbeare,  in  support  of  the  motion,  argued, 
that  the  order  having  been  obtained  upon  n  suppressiea 

of 
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of  the  material  factSj  ought  to  be  discharged;  I^ewis  v.        1851. 
Cooper  (a),  De  Feucheres  v.  Dawes  (i).     Secondly,  that     ^^^^^ 
the  solicitor  ought  not  to  be  compelled  to  deliver  up      Walker. 
the  papers,  until  the  whole  of  his  demand  had  been 
paid ;  HoUatul  v.  Gtoynne  (c).     He  also  relied  on  the 
other  circumstances  of  the  case,  as  shewing  that  a 
special  petition  ought  to  have  been  presented,  and  he 
argued,  that  it  was  improper  to  obtain  in  this  Court 
an  order  to  tax  a  bill  consisting  of  common  law  costs. 

Mr.  Bazalgettef  contri,  contended,  that  <he  order 
was  reguhu*,  there  being  a  demand  for  conveyancing 
business: — that  it  was  not  necessary  or  proper,  on  the 
application  for  the  order,  to  refer  to  the  proceedings  at 
coDunon  law,  especially  as  the  evidence  did  not  shew, 
that  Scott  was  liable  for  the  costs  of  the  action  or 
reference.  That  it  had  been  decided,  that  an  order  of 
course  might  be  obtained  for  the  taxation  of  one  of 
several  bills,  as  In  re  Pender  (cf),  and  that  the  direction 
to  deliver  up  all  papers  did  not  invalidate  the  order,  for 
the  same  had  been  done  in  the  case  of  In  re  Teague  (e), 
where,  under  similar  circumstances,  the  Court  sup- 
ported an  order  of  course,  observing,  that  if  "  Teague 
(the  solicitor)  had  a  special  lien  upon  any  papers  be- 
longing to  Feistell  (the  client),  which  are  in  his  posses- 
sion ;  and  if  Feistell,  having  paid  the  bill,  shall  endeavour 
to  enforce  the  order  for  delivery  up  of  such  papers, 
the  solicitor  will  be  protected,  when  application  is  made 
to  the  Court  for  the  delivery  of  the  papers." 

Mr.  Shebbeare,  in  reply. 


In 

(a)  10  Bear.  32. 

(d)  8  Beav.  299. ;  2  P/iiUips, 

It)  UBeav.ie. 

69. 

(r)  8  Beav.  124. 

(e)  11^^9.318. 
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1851.  In  re  Gedye(a)  was  alao  referred  to. 

In  T€ 
Walker.  The  Masteb  of  the  BoLLB. 

I  think  that  this  order  cannot  be  supported,  even  if, 
for  the  purpose  of  my  decision,  I  assume  (but  on  which 
I  express  no  opinion)  that  the  evidence  does  not  make 
out  that  Scott  is  liable  to  Walker  in  respect  of  any 
other  matters  than  those  relating  to  the  mortgage. 

I  consider  it  the  established  rule  of  the  Court,  as 
shewn  in  De  Feucheree  ▼.  Dawes  and  by  the  course 
which  I  myself  have  adopted  on  more  than  one  occa- 
sion, that  it  is  the  duty  of  every  person  who  applies 
for  an  order  of  course,  to  state  every  thing  which  can 
have  a  bearing  on  the  matter,  to  enable  the  officer  to 
judge  whether  an  order  of  course  ought  to  be  granted, 
or  whether  the  party  should  apply  for  a  special  order. 

The  practice  in  this  respect  is  analogous  to  that  on 
applications  for  ex  parte  injunctions,  in  which  the  omis- 
sion to  state  any  thing  material,  is,  of  itself,  a  sufficient 
ground  for  dissolving  the  injunction.  I  conceive,  that 
when  a  party  applying  for  an  ex  parte  order,  states  no 
special  circumstance,  he  must  be  taken  to  assert,  that 
there  is  nothing  whatever  special  in  the  case ;  and  in 
the  present  instance  the  party  who  obtained  this  order 
must  be  taken  to  have  asserted,  that  there  were  no 
other  costs,  either  existing  or  in  question  between  him 
and  the  solicitor,  besides  those  stated  in  his  petition. 
If  it  had  been  stated,  that  there  was  any  such  question, 
he  could  not  have  obtained  an  order  of  course.  It  is 
now  admitted  that  there  was  a  question  of  costs  be- 
tween these  parties,  and  Mr.  Scott  asserts,  that  he  is 
not  liable.     Assuming  his  liability  not  to  have  been 

proved, 

(a)  Ante,  p.  56. 
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proved^  still  that  question  ought  to  have  been  stated        185  L 
on  the  application  for  the  order ;  and  if  it  had,  he  could     ^'Z^^*^ 
not  have  obtained  an  order  of  course :  a  special  applica-      Walker. 
tion  would  haye  been  necessary*     Wherever  there  has 
been  a  special  dealing  between  the  parties  in  respect  of 
costi,  or  a  question  exists  as  to  other  costs^  it  is  neoesr 
sary  to  make  a  special  application ;  this  is  established 
by  D^  FeucfUrei  v.  Dawes. 

.  I  do  not  go  to  this  extent,  that  a  solicitor  can  get 
an  order  of  course  discharged  by  merely  saying  there 
are  oth^  tiransaotions  besides  those  mentioned  in  the 
petition,  in  respect  of  which  costs  are  due.  There  may 
)>e  no  foundation  for  the  amertion,  and  no  evidence  to 
support  it  I  do  not  say  that  in  such  a  case,  a  client 
would  not  be  entitled  to  an  order  of  course.  In  this 
case  it  is  clear,  either  that  there  were  other  costs  in« 
curred  for  which  Scott  was  liable,  or  in  respect  of  which 
a  fair  oontroversy  was  existing.  I,  therefore,  think 
that  in  such  a  case  an  order  of  course  ought  not  to 
have  been  obtained,  and  that  a  special  application  wa« 
neceasaryo    This  order  must  be  discharged. 


R  2 
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May  3. 5. 6.  TRISTON  V.  HARDEY. 

8.  12. 

Where  A.  ^EYER AL  questions  arose  in  this  case,  which  were 
effects  a  k5  ajgued  at  great  length.  The  only  one  involving  any 

own  name,  point  of  law  arose  under  the  following  circumstances :  — 
upon  the  life 
of  -ff.,  declar- 
ing he  18  in-  The  Flaintiffj    Tristan^  and  Sebastian  Hardey^  de- 

B^iate  Buch  ^^^^^9  ^^ro  ^  partnership  as  solicitors  in  London,  and 
policy,  ptm4  the  Defendant,  James  Hardey  (the  brother  of  Sebtutian 
to  A.,  and  £e  Sardey\  who  was  resident  in  Dublin^  had  various  trans- 
mere  proof  actions  with  that  firm,  which  it  is  unnecessary  to  detail, 
that  some  of  '  "^ 

the  premiums 

J^oSiSt  ^^  ^'^  2^^  ^^  September  1840,  James  Hardey  effected 
rebut  that  a  policy  of  assurance  on  the  life  of  Sebastian  Hardey, 
presumption.  ^^  brother,  for  the  sum  of  2000i;  and  the  policy 
recited,  that  James  Hardey  had  deposited  a  declaration, 
dated  the  8th  of  September  last,  setting  forth  the  age 
of  Sebastian  Hardey,  &c.  &c.,  '^  and  that  the  said 
James  Hardey  hath  an  interest  in  the  life  of  the  said 
Sebastian  Hardey  to  the  extent  of  that  assurance.'' 
The  policy  certified,  that  James  Hardey,  his  heirs,  ex- 
ecutors, or  assignees,  should  be  entitled  to  receive,  out 
of  the  stock  and  fands  of  the  society,  at  the  end  of  six 
months  after  the  decease  of  the  said  Sebastian  Hardey, 
the  sum  of  20002.  sterling. 

The  Court,  for  the  purpose  of  the  judgment,  assumed 
it  to  be  proved,  that  the  first  three  premiums  had  been 
paid  by  Sebastian,  and  it  is  therefore  unnecessary  to 
refer  to  the  evidence  of  the  fact. 


Sebastian  Hardey  died  in  June  1847,   and  James 
Hardey  became  his  administrator.    The  Plaintiff  in  this 

suit 


CASES  IN  CHANCERY.  233 

suit  inBistedi  that  the  policy  effected  by  James  Hardey  1851. 

in  the  name  of  SebaaHan  was  the  property  oiJameSj  and  ^'^^^ 

not  of  the  Defendant  Sebastian.  v. 


Mr.  Walpole,  Mr.  Goodeve,  and  Mr.  C  J.  Foster,  for 
the  Plaintiffi 

Mr.  Boupelly  Mr.  Cotton,  Mr.  Lloyd,  and  Mr.  ./emxj 
for  the  Defendants. 

Mr.  WalpoU,  in  reply. 

The  Master  of  the  Bolls  (after  referring  to  the 
other  points)  said,  I  will  next  consider  whether  the 
policy  was  the  property  of  Sebastian  Hardey,  or  of  his 
brother  James.  It  is  very  important  to  observe  the 
circumstances  affecting  the  transaction.  The  policy 
was  effected  in  the  form  usual  where  one  person  in- 
sures the  life  of  another^  claiming  an  interest  in  such 
life.  In  the  absence  of  any  eyidence,  I  should  assume 
that  the  policy  was  the  property  of  the  person  who 
appeared  to  have  effected  it,  and  that  the  allegation  of 
his  having  an  interest  to  the  extent  of  that  policy 
was  a  suflScient  allegation.  The  evidence  relied  on 
by  the  Plaintiff,  upon  whom  the  burden  of  proof  of 
establishing  that  Sebastian  was  the  owner  of  the 
policy  lies,  may,  I  think,  be  stated  thus:  —  First, 
he  relies  upon  the  fact  that  the  first  premium  on 
the  policy  was  ])aid  by  Sebastian,  and  for  that  pur- 
pose he  produces  an  exhibit  marked  *'  A.  O.,**  which  is 
a  cheque  by  Triston  and  Hardey  upon  Messrs.  Coutts 
for  the  amount  of  the  premium  on  the  policy,  and  a 
cheque  block  bo<^,  containing  an  account  shewing  that 
this  was  ])ayment  for  an  insurance  effected  in  the 
Scottish  Widows'  Fund  Office,  and  was  marked  "  pri- 
vatei"  as  being  a  sum  advanced  by  Sebastian  himself. 

22  3  He 
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1851.  ^  He  next  relies  upon  two  entries^  shewing  that  the  next 
two  premiums  on  the  policy  were  also  paid  by  StbatiiafL 
He  proves  that,  by  entries  in  certain  accounts,  which 
were  delivered  to  the  Plaintiff  on  behalf  of  James. 
He  then  contends,  that  if  he  establishes  that  these 
premiums  were  pdd  by  Sebastian^  James  must  be  held 
to  be  a  trustee  for  Sebastian^  in  analogy  to  a  prindple 
established  in  cases  where  the  purchase-money  for  an 
estate  is  paid  by  one  person  and  the  conveyance  taken 
in  the  name  of  another,  in  which  case  the  latter  is 
held  to  be  a  trustee  for  the  former. 

In  the  first  place  (assuming,  as  I  do  for  the  presetit, 
that  these  premiums  were  pidd  by  Sebastian  out  of  his 
own  money),  I  do  not  think  that  the  analogy  applies 
to  a  case  of  this  description.  If  a  man  buys  an  estate 
for  a  sum  of  money  to  be  paid  down,  it  is  very  material, 
for  the  purpose  of  ascertaining  the  owner  of  the  property, 
to  see  who  paid  the  consideration-money ;  but  if  the 
estate  be  purchased  for  an  annual  annuity,  the  same 
principle  does  not  apply  until  you  ascertain  by  whom 
the  whole  annuity  has  been  paid. 

The  presumption  arising  from  the  payment  of  the 
consideration-money  is  liable  to  be  rebutted  by  a 
great  number  of  circumstances.  The  money  might 
have  been  lent  for  the  purpose  of  enabling  the  party  to 
effect  the  purchase.  Here  there  were  various  dealings 
and  transactions  between  the  parties,  and  it  would  seem 
to  be  a  strong  matter  to  make  the  ownership  of  an 
estate  depend,  either  upon  what  might  turn  out  to  be  . 
the  result  of  taking  some  complicated  accounts,  or  upon 
certain  items  of  payment  in  the  account,  and  which 
might  possibly  turn  out  to  hfjive  been  made  by  one 
person  on  behalf  of  the  other.  In  order  to  have  en- 
bled  me,  in  this  case,  to  ascertain  the  due  weight  to  be 

attached 
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attached  to  these  particul&r  itemsi  it  wouldj  undoubt-  185  L 
edly,  have  been  of  great  importance  for  me  to  have 
known  the  state  of  the  accounts  between  James  and 
the  firmj  when  this  policy  was  effected;  for  if  it  be 
tniej  as  is  alleged,  that  Sebastian  owed  James  a  con- 
siderable sum  of  money,  it  would  not  seem  an  unrea- 
sonable thing  for  James  to  effect  a  policy  upon  his 
brothei^s  life,  for  the  purpose  of  making  a  good  se- 
curity. I  have  nothing  to  guide  me  with  respect  to 
these  accounts ;  but,  assuming  it  to  be  proved,  as  I  do, 
that  the  payment  of  the  first  and  the  two  subsequent 
premiums  was  made  by  Sebastian  or  his  firm  out  of  his 
proper  monies,  I  do  not  think  that  that  is  sufficient  to 
enable  me  to  come  to  the  conclusion,  that  the  policy 
belonged  to  Sebastian,  or  to  rebut  that,  which  appears 
to  be  established  primA  facie  by  the  form  and  declar- 
ation upon  the  face  of  the  policy. 


June  25. 


npHIS  case,  which  has  several  times  been  before  the  Repetitioiu  in 

-*-     Court  (a\  now  came  on  upon  a  question  of  im-  *  ^9"'^.**  ®^" 

pertinence.  items  con- 

tained in 
former  ex- 
By  the  decree,  it  was  referred  to  the  Master  to  take  amiaations 

the   accounts  of  the   estate  of  the  intestate    George  nent'^^^he " 

Allfrey,  who  died  in  1802.     The  representatives  of  the  principle  ap- 
,    .  .  A     1       •  •     ^  plicable  bemg 

administrator  of  the  intestate  were  exammed   upon  the  same  as  if 

interrogatories  ^erepetition 
°  had  been  con- 

(a)  10  Beavan,  353. ;    1  Mae.  4*  G.  87. ;    1  Hall  /^  Tw.  179. ;  tained  in  the 
and  12  Bcavan,  292.  420.  620.  same  docu- 

ment. 
It  is  no  defence  to  an  application  to  strike  out  impertinent  matter,  to  sav.  that 
it  will  make  the  pleading  inconsistent,  unmeaning,  or  insufficient.  . 
The  re[)etifion  of  a  material  statement  is  impcrlincilt. 

R  4 
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1851.  interrogatories  in  the  Master's  office.  Having  put  in 
three  successive  examinations,  all  of  which  were  found 
insufficient,  thej,  on  the  10th  of  April  1851,  put  in  a 
fourth  examination.  This  contained  five  schedules, 
which,  it  was  now  admitted,  repeated,  to  a  great  extent, 
the  items  of  accoimt  contained  in  the  schedules  to  the 
former  examinations  The  Plaintiff  alleged,  that  there 
were  about  916  items,  or  162  folios  of  repetitions. 

Under  the  73rd  of  the  General  Orders  of  the  3rd  of 
April  1828  (a),  this  examination  had  been  referred  for 
impertinence.  The  Master  certified  that  it  was  not  im- 
pertinent ;  but  he  referred  it  to  the  Taxing  Master,  to 
ascertain  what  extra  costs  had  been  incurred  by  any 
unnecessary  prolixity,  and  he  decided  that  such  extra 
costs  should  be  paid  by  the  Defendants 

Wie  Plaintiff  took  exceptions  to  the  Master's  certi- 
ficate, which  now  came  on  for  argument 

Mr.  fVdlpole  and  Mr.  Basch,  for  the  Plaintiff.  The' 
Defendants  having  set  out  the  passages  complwied  of 
in  their  former  examination,  it  was  improper  and  im- 
pertinent to  repeat  them  in  their  last  examination.  In 
Marshall  v.  Mellersh  (ft)  it  was  held,  that  where  a  party 
refers  to  a  book,  it  is  impertinent  to  set  forth,  at  length, 
the  contents  of  it ;  a  fortiori,  therefore,  is  it  impertinent 
to  repeat  an  account  set  forth  in  the  former  answer, 
which  is  referred  to.  These  repetitions  are  useless, 
both  to  the  Plaintiff  and  to  the  Defendants ;  for  even  if 
the  matter  be  relevant,  it  may  be  used  from  the  schedules 
in  the  former  examination,  which  form  part  of  the 
answer  to  the  interrogatories. 

Mr. 

(a)  Ordinet  Can.  27.  '  (6)  6  Bcavan,  558. 
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Mr.  Jtoupell  and  Mr.  fF.  H.  Clarhe,  for  the  Defend-  1851. 
ants.  This  suit  is  of  a  very  harsh  character,  and  has 
been  conducted  in  a  most  oppressive  manner.  The  De- 
fendants are  merely  representatives  of  a  deceased  repre- 
sentativCj  and  know  little  of  the  transactions  complained 
of.  They  have  done  their  utmost  to  satisfy  the  Plain- 
tiff by  putting  in  a  full  examination,  but  hitherto 
without  success.  To  avoid  proceedings  for  contempt, 
they  have  conudered  it  the  safest  course  to  put  in  an 
examination,  setting  forth  the  whole  accounts  in  as 
complete  a  form  as  possible.  The  Defendants  having 
put  in  a  perfect  examination,  the  Plaintiff  now  says  it 
is  too  full;  his  object  is,  to  strike  out  passages  here 
and  there,  and  by  such  means  to  make  the  examina- 
tion insufficient.  The  present  answer  professes  to  set 
out  in  the  schedule  a  full  account  of  all  the  per- 
sonal estate  of  the  intestate ;  but,  by  striking  out  the 
numerous  passages  in  the  schedule,  the  answes  will 
neither  be  perfect  nor  intelligible.  There  is  nothing 
in  it  which  can  be  said  to  be  immaterial ;  every  item 
strictly  relates  to  the  account  to  be  taken,  and  therefore 
it  cannot  be  impertinent,  and  it  has  been  prepared  in 
such  a  manner  as  to  be  most  convenient  both  to  the 
Plaintiff  and  the  Defendants.  If  there  be  any  doubt 
as  to  its  materiality,  it  ought  not  to  be  struck  out  at 
the  present  stage  of  the  proceedings ;  Attomey^General 
V.  Richards  {a) ;  in  which  case.  Lord  Brougham^  speak- 
ing of  a  passage  alleged  to  be  impertinent,  says(&), 
**  In  order  that  it  may  be  struck  out,  it  must  be  clearly 
impertinent:  it  must  not  be  only  that  the  Court  in- 
clines to  think  it  should  not  have  been  put  there."  If 
it  be  doubtful,  it  should  be  retained  and  considered  on 
the  question  of  costs  at  the  hearing ;  Raven  v.  Kerl  {c\ 

The 

(a)  6  Beatan,  448. ;  12  CI.  ^  {b)  12  CL  ^  Km.  p.  38. 
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185  L  <rhe  present  indiiiatioii  of  the  Court,  is  to  deal  with 
questions  of  impertinence  and  prolixity  in  the  eonnder^ 
ation  of  costs,  ''  that,"  says  Sir  John  Leach,  *<  is  the  safer 
check  against  abuse  in  length ; "  Lowe  y.  frulutm$(ay 

If  the  objection  be,  that  the  Plaintiff  has  been  put  to 
unnecessary  costs,  the  answer  is,  that  he  is  to  be  pud 
them,  even  by  the  terms  of  the  Master^s  certificate,  so 
that  it  would  now  be  useless  to  expunge.  Naneay  r. 
Howe  (b),  Parker  v.  Fairlie  (c),  Byde  v.  Masterman  (d). 
Smith  r.  8erle{e)j  and  Davis  v.  Cripp$(£i),  were  also 
eited.  See  also  the  cases  in  the  note  to  Tench  y. 
Cheese  {hy 

The  Master  of  the  Rolls  (without  hearing  a 
reply> 

I  consider  it  of  the  greatest  importance  to  keep  the 
records  of  this  Court  as  free  as  possible  from  all  un- 
necessary statements.  Considering  the  necessary  length 
of  pleadings,  and  the  necessary  prolixity  of  documents 
in  proceedings  in  this  Court,  it  is  of  the  greatest  import^ 
ance  to  keep  parties  within  proper  and  reasonable  limits 
and  bounds.  I  fully  concur  in  the  propriety  of  having 
it  clearly  proved  that  matter  is  impertinent  before  it  is 
struck  out ;  and,  where  there  is  doubt,  of  allowing  it  to 
remain  until  the  hearing,  when  it  can  be  better  ascer- 
tained whether  it  is  material  or  not :  but  I  also  thmk, 
that  where  the  Court  sees  clearly  that  the  matter  is 
impertinent,  it  is  its  duty  to  act  at  once  upon  its 
opinion,  and  to  strike  it  out  of  the  record.  In  this 
case  I  think,  that  it  is  clearly  impertinent  to  repeat  the 


-"1  '    (b)  1  Mer.  347.  (g)  2  F.  4-  ColL  (C.  C)  435. 

I       (c)  Turn, /jt  B.  36i.  (h)  \  ^eavan,p.6l5. 

(rf)  CV.  <J  Ph,  865. 
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Mune  iteniB  over  again,  in  exactly  the  same  words:  I       186 L 
hold  that  to  be  a  dear  principle. 

I  think  besides,  that  the  order  which  the  Master  has 
made  is  not  sufficient  to  meet  the  justice  of  this  case. 
The  principles  of  the  Court  and  the  authorities  concur 
in  this :  —  that  the  party  in  the  wrong  ought  to  be 
yisited  with  the  costs.  Now  the  only  effective  way 
of  doing  that  in  the  present  case  is,  by  striking  out  the 
impertinent  matter,  in  order  that  the  costs  may  be  paid 
at  once;  and,  what  is  of  stiU  more  importance,  in 
order  that,  in  the  future  stages  of  the  cause,  the  parties 
may  not  be  burthened  with  the  expense  consequent  on 
the  length  of  proceedings  occasioned  by  the  repetition 
of  these  usdesa  statements.  Agam,  if  it  were  re- 
ferred to  the  Taxing  Master  to  say  what  extra  co$ts  had 
been  incurred  by  any  unnecessary  prolixity,  it  would 
assume,  that  the  statement  was  material,  but  prolix, 
whereas,  in  my  opinion,  it  is  wholly  immaterial  I 
am  of  opinion,  that  the  repetition  of  a  mateinal  state- 
ment is  of  itself  immaterial,  and  impertinent  If  it 
were  not  so,  the  same  statement  might  be  repeated  at 
any  length,  and  any  number  of  times,  and  it  would  be 
impossible  to  keep  pleadings  within  their  proper  limits. 
This  would  be  my  opinion  if  the  case  simply  stood 
upon  one  single  examination,  which  repeated  the  items 
of  a  schedule  twice  over. 

But  it  is  said,  that  these  repetitions  are  not  in  the 
same  document.  I  differ  in  thinking  that  a  further 
examination  is  not  to  be  treated  as  part  of  the  same 
document,  or  as  part  of  the  original  examination.  I 
consider  that  all  these  examinations  together,  do,  iq 
fiict,  form  but  one ;  and  that  the  case  is  the  same  z$ 
where  several  answers  are  put  in  to  a  bill.  In  such  a 
case,  if  exceptions  are  taken  to  the  first  answer,  and  a 

furdier 
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1851.  further  answer  Is  put  in,  the  two  together  form  but  one 
answer,  and  one  record;  and  if,  upon  pretence,  that 
it  was  convenient  to  the  Defendant  to  have  all  the  do- 
cuments together  in  one  answer,  a  Defendant  thought 
fit,  in  his  further  answer,  to  repeat  every  word  which 
he  had  stated  in  the  original  answer,  the  Court  would 
properly  expunge  the  repetition.  I  conmder,  there* 
fore,  that  where  two  or  three  examinations  are  put  in, 
they  must  be  treated  and  read  as  one  document  This 
fourth  exanunation  repeats  most  of  the  items  contained 
in  the  former  examinations,  with  some  further  state- 
ments and  additional  matters,  whidi,  *it  is  stated,  make 
one  entire  and  consistent  whole.  It  is  said  that  it  was 
for  the  benefit  of  the  Phuntifi^  to  have  this  done.  That 
might  possibly  be  true  if  it  had  been  done  in  this  form 
in  the  first  examination;  but  it  is  no  excuse  for  the 
Defendants  now  to  say,  that  it  is  for  the  benefit  of 
the  Fluntiff  to  have  it  in  this  form,  after  they  have 
been  doling  out  in  driblets  the  information,  which,  from 
the  be^nning,  they  either  possessed,  or  might,  by  rea- 
sonable  care  and  attention,  have  obtained. 

It  was  next  urged,  and  wiUi  great  force,  that  if  you 
strike  out  from  this  examination  those  parts  which  are 
impertinent,  the  result  will  be,  that  the  whole  will  be 
inconsistent  and  unmeaning,  and  that  you  cannot  in- 
dict for  peijury  upon  it,  because  it  would  not  be  the 
document  sworn  to.  I  am  of  opinion  that  this  is  no 
excuse.  I  have  known,  in  my  own  practice,  this  case 
occur :  a  bill  was  excepted  to  for  impertinence,  and  the 
Court  directed  a  considerable  portion  of  the  impertinent 
matter  to  be  struck  out.  The  bill,  though  impertinent, 
was  not  originally  demurrable,  but,  by  striking  out 
passages  as  impertinent,  the  bill  became  nonsensical ; 
and  the  pleader  not  having  altered  the  bill,  the  De- 
fendant put  in  a  demurrer,  which  was  allowed,  the 

Court 
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Court  saying,  that  it  waa  a  consequence  produced  by 
the  PkintiflTs  own  misconduct^  in  originally  setting 
forth  impertinent  matter.  So  here^  when  the  imperti- 
nent matter  has  been  struck  out,  the  Defendants  must 
reform  their  examination,  in  order  to  make  it  complete 
and  consistent. 


1851. 

^-^^^ 
Allfrey 

V. 

Allfrry. 


It  is  said  that  if  the  passages  are  simply  struck  out, 
the  effect  will  be  to  make  the  examination  insufficient 
That  may  be  the  effect,  but  the  Defendants  will  have 
an  opportunity  to  put  in  a  perfect  examination. 

The  result  is  that  in  my  opinion  these  passages  are 
impertinent,  and  must  be  struck  out  of  the  schedules.       ^ 


SENHOUSE  t;.  HALL. 


JufylS. 


o 


N  the  marriage  of  Humphrey  Senhause  with  £liza'  By  a  settle- 
beth  F.  Graves,  articles  under  seal  were  executed,  ^{(^*^  father 

dated  in  1803,  whereby  her  father  covenanted  to  pay  covenanted  to 

nay  3000/*  to 
to  trustees  SOOOL,  upon  trust  for  Humphrey  Senhouse  [i^tees  for 

for  life,  and  afterwards  for  his  wife  for  life,  and  then  to  the  husband 

,       for  life,  then 
the   to  the  wife 
for  life,  and 
afterwards  for  the  younger  children ;  but  it  was  provided,  that  uoon  the  husband's 
settling  a  certain  real  estate,  he  should  become  absolutely  entitled  to  the  ,3000/. 
In  1814,  the  husband  assigned  that  sum  to  trustees  for  his  wife,  during  their  joint 
lives.    In  1820,  the  estate  was  settled,  and  in  1823  the  3000^  was  paid  to  the 
trustees,  who  paid  it  over  to  the  husband,  taking  his  bond  for  the  amount.    The 
husband,  by  his  will,  directed  his  debts,  including,  as  he  declared,  this  bond,  to  be 
paid  out  of  his  real  estate.    Held,  that,  upon  satisfaction  of  the  wife's  ckiim,  the 
debt  upon  the  bond  ceased. 


Datks. 


1803.  Settlement. 

1814.  Separation. 

1820.  Estate  settled. 

1823.  3000/.  paid  to  trustees, 

1840.  Paid  over  to  H,  S. 


1841.  New  trustees. 

1842.  H.  S:s  bond. 
1842.  Will  of  ^.5. 
1842.  His  death. 
1844.  Death  of  wife. 
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.1851,  ^  the  children  of  the  marriage,  except  an  eldeat  aon. 
Humphrey  Senhause,  on  his  port,  covenanted  to  settle 
the  RomaMkirh  estate,  or  some  other  real  estate  of 
equal  value,  to  the  use  of  himself  for  life,  with  re- 
mainder  to  his  wife  for  life,  with  remainder  to  the 
eldest  son  of  the  marriage  in  tail  &c.  And  the  deed 
provided,  that  when  he  had  so  settled  the  real  estate, 
he  should  be  entitled  to  receive  from  the  trustees,  and 
they  were  thereby  authorised,  directed  and  empowered 
to  pay  unto  him,  *'  the  said  principal  sum  of  30002.,  to 
be  by  him  applied,  to  and  for  his  own  proper  use  and 
benefit" 

Humphrey  Senhause  also  covenanted,  when  in  his 
power,  to  diarge  some  other  real  estate  with  payment 
of  30002.,  for  the  portion  of  younger  children. 

There  were  issue  of  the  marriage,  a  son  and  four 
daughters. 

In  1814,  a  separation  took  place  between  Humphrey 
Senhouse  and  his  wife,  upon  which  occasion  he  as- 
signed to  a  trustee  the  interest  and  dividends  on  the 
SOOOL  during  the  joint  lives  of  himself  and  wife,  in  trust 
for  her  for  her  separate  use. 

In  1820,  Humphrey  Senhouse  settled  the  estate  and 
he  chaiged  a  sum  of  3000L  for  his  younger  children 
in  accordance  with  his  covenant  in  the  deed  of  1803. 
He  then  (subject  to  the  trusts  of  the  deed  of  separation) 
became  entitled  to  the  SOOOL  covenanted  to  be  paid  by 
his  father  in  law. 

In  1823,  the  executors  of  the  father  of  Mrs.  Sen- 
house  paid  the  sum  of  3000/.,  in  pursuance  of  his  cove- 
nant, to  the  trustees  of  the  deed  cf  1820,  who  invested 

it. 
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it    But  afterwards,  in  1 840,  they  paid  over  the  amount        1851. 
to  Humphrey  Senhause,  who,  on  the  15th  of  March 
1842,  executed  a  common  money  bond  to  the  trustees 
for  30001L  and  interest 


On  the  13th  of  June  1841,  Humphrey  Senhause 
joined  in  a  deed  appointing  new  trustees  of  the  settle- 
ment and  of  the  sum  of  30002. 

Humphrey  Senhause,  by  his  will,  dated  the  1st  of 
August  1842,  bequeathed  his  money  &&  upon  trust 
to  pay  his  debts  &a,  and  he  devised  his  real  estate  to 
trustees,  for  a  term  of  years,  to  raise  sufficient  for  pay- 
ment  of  his  just  debts  &c.,  and  he  proceeded  in  these 
words:  —  *'And  I  declare,  that,  amongst  my  said 
debts,  I  intend  to  include  the  sums  following;  viz.  the 
sum  of  30002L  due  to  the  said  James  Lowther  Senhause 
and  William  Hall  on  my  bond  dated  the  15th  day  of 
March  last"  &c.  ''and  also  all  debts  due  from  me  on 
mortgage,  bond  and  other  security,  and  all  simple  con-> 
tract  debts  due  from  me  at  the  time  of  my  decease." 

Humphrey  Senhause  died  in  1842,  and  his  personal 
estate  was  insufficient  to  pay  the  debts,  including  the 
3000/.     His  wife  died  in  1844. 

The  question  was,  whether  the  sum  of  3000/.  was 
rsdseable  out  of  the  real  estate,  for  the  benefit  of  the 
younger  children,  according  to  the  trusts  of  the  settle- 
ment of  1803. 

Mr.  Glasse  for  the  PlaintilF,  a  trustee. 

Mr.  Walpale  and  Mr.  H.  C.  Jonesy  and  Mr.  B.  Palmer 
and  Mr.  BaffffaUay,  for  parties  interested  in  the  real 
estate.     The  debt  of  3000/.  no  longer  exists.    By  the 

settlement 
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1851.  settlement  of  1803^  Humphrey  SenJiouse  became  a  pur- 
chaser of  the  3000/«  payable  bj  his  father  in  kw^  and, 
in  a  given  event,  a  trust  was  declared  in  his  favour. 
Upon  his  performing  the  condition  and  settling  the 
real  estate,  he  became  absolutely  entitled  to  receive 
that  sum.  The  only  thing  which  prevented  his  re- 
ceiving it  in  1823  was  the  obligation  he  had  contracted 
by  the  deed  of  1814,  by  which  he  had  assigned  this 
very  sum  for  the  benefit  of  his  wife.  She  was  entitled 
to  have  it  invested ;  and,  if  she  had  filed  a  bill  the  day 
after  it  had  been  paid  over  to  her  husband,  he  and  the 
trustees  would  have  been  decreed  to  repay  and  reinvest 
it,  and  the  dividends  would  have  been  ordered  to  be 
paid  to  her.  The  trustees,  therefore,  were  not  justified 
in  paying  over  the  fund  to  Humphrey  Senliouse^  and  it 
was  for  the  purpose  of  protecting  them  against  the  con- 
sequences of  their  irregular  act,  that  he  gave  them  his 
bond  to  protect  them  against  any  liability  they  had  in- 
curred. It  was  for  the  same  object  that  the  will  kept 
it  charged  on  the  real  estate,  and  not  for  the  purpose 
of  giving  a  benefit  to  the  younger  children:  such  an 
object  is  not  even  hinted  at.  At  the  date  of  the  will, 
there  was  a  contingent  liability  under  the  bond,  and  for 
that  limited  purpose  alone,  it  was  kept  alive ;  and  the 
purpose  being  now  satisfied,  the  bond  has  ceased  to 
operate.  There  is  no  gift  of  the  beneficial  interest^ 
subject  to  the  rights  of  the  wife  and  trustees,  and  it^ 
therefore,  sunk  into  the  testator's  estate. 

Mr.  Campbell  and  Mr.  Grove,  and  Mr.  Roupell  and 
Mr.  F.  Riddell,  for  the  younger  children.  The  articles 
declared  no  absolute  trust  in  favour  of  Humphrey  Sen^ 
house,  but  gave  him  a  mere  option.  He  has  elected 
not  to  take  the  benefit  of  such  option,  and  has  dis- 
tinctly waived  it  in  favour  of  the  objects  of  the  settle- 
ment.    The  articles  provided  that  upon  the  settlement 

of 
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of  the  real  estate  upon  the  eldest  son,  the  provision  1851* 
made  for  the  younger  children  should  be  defeated,  and 
it  substituted  nothing  in  lieu  of  it  The  father,  most 
probably  seeing  the  unreasonable  nature  of  this  proviso, 
and  intending  to  set  the  matter  right,  made  this  dispo- 
sition by  his  will  in  the  nature  of  a  legacy  in  favour 
of  his  younger  children.  His  acts  were  uniform  in 
shewing  that  he  did  not  intend  to  take  the  3000/.  for 
himself,  but  to  leave  it  upon  the  trusts  of  the  articles. 
When  he  received  it,  he  gave  to  the  trustees  an  abso- 
lute money  bond,  which  admitted  absolutely  and  uncon- 
ditionally the  debt  due  from  him,  and  not  one  limited 
to  the  protection  of  the  wife  or  the  indemnity  of  the 
trustees.  He  recognized  the  debt  when  he  appointed 
new  trustees  in  1841 ;  and,  by  his  will  in  1842,  the 
testator  again  admits,  without  restriction,  that  the  debt 
of  3000L  is  due  from  him  to  the  trustees,  and  he  directs 
its  payment  This  direction  must  be  complied  with; 
for  every  party  taking  under  the  will  must  give  full 
effect  to  every  provision  contained  in  it 

The  charge  of  3000/.  was  not  a  performance  of  Hum" 
phrey  Senhouse^a  covenant,  for  it  settles  that  sum  upon 
the  children,  other  than  the  eldest  son,  instead  of  upon 
the  younger  child  or  children,  as  provided  by  the 
articles. 

The  bond  is,  therefore,  an  existing  legal  debt,  which 
ought  to  be  raised  out  of  the  real  estate,  for  the  benefit 
of  the^younger  children. 

The  Master  of  the  Rolls. 

It  is  contended,  on  behalf  of  the  younger  children  of 
the  marriage,  that  they  are  entitled  to  this  sum  of 
3000/.,  either  as  a  debt  due  from  the  testator  under  the 
original  marriage  articles  of  1803,  he  having  received 

Vol.  XIV.  S  the 
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the  monej,  or  as  a  g^  in  the  nature  of  a  legacjj  by 
force  of  the  expreeeion  of  such  an  intention  conUuned 
in  his  will.  I  am  of  opinion  that  they  are  not  entitled 
in  either  of  those  modes. 

.  The  original  articles  of  settlement  are  very  dear. 
A  sum  of  3000/.  was  thereby  covenanted  to  be  paid  by 
the  father  of  the  lady  to  the  trustees  of  the  settlement^ 
in  trust  for  the  husband  for  his  life,  with  remainder  to 
the  wife  for  her  life,  and,  after  the  death  of  the  sur- 
vivor, among  the  children  of  the  marriage  other  than 
an  eldest  sou.  There  followed  a  proviso  of  a  very 
singular  character,  on  which  the  question  turns.  It 
was  provided,  that  in  case  Humphrey  Senhouse  should 
settle  the  Jtomald  Kirk  estate  for  the  benefit  of  his 
eldest  son,  and  in  such  a  manner  that  the  younger 
children  would  take  no  benefit  under  that  limitation, 
then  that  Humphrey  Senhouse  should  be  entitled  to  re- 
ceive from  the  trustees,  ^^and  they  were  authorised, 
directed  and  empowered  to  pay  him,  the  sum  of  3000iL, 
for  his  own  proper  use  and  benefit,  anything  therein 
contained  to  the  contrary  in  any  wise  notwithstanding." 
I  concur  in  the  observation,  that  this  is  a  direct  trust 
for  the  benefit  q{  the  husband  on  the  performance  of 
the  condition,  and  npt  an  option  to  be  exercised ;  be* 
cause,  upon  an  event  occurring,  the  trustees  are  di? 
rected  to  pay  him  the  3000/.  for  his  own  use.  Suppose 
he  had  died  before  the  estate  had  been  settled ;  there 
can  be  no  doubt  but  that,  upon  the  performance  of  th^ 
condition,  the  3000/.  would  have  been  part  of  his  per- 
sonal estate. 

In  January  1820,  the  husband  did  settle  the  estate; 
and  thereupon,  in  my  opinioo,  he  became  entitled  tp 
receive  the  sum  of  3000/.  to  and  for  his  own  use  and 
benefit     He  could  not  then  receive  it :  because,  by  a 

deed 
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deed  executed  by  him  in  1814,  he  had  covenanted  that 
the  interest  of  this  sum  of  3000/.  should  be  paid  to  his 
wife  during  tbeir  joint  lives ;  so  that,  under  the  deed 
of  1814,  she  had  a  distinct  interest  in  that  sum  during 
the  joint  lives  of  herself  and  husband. 

Mrs.  Senhouse'%  father  gave  a  bond  to  the  trustees 
for  the  3000L  He  died  in  1823,  and  the  money  was 
shortly  afterwards  paid  to  the  trustees.  It  was  not 
then  paid  to  Mr.  Renhoute^  for  this  plain  and  obvious 
reason :  —  that  Mrs.  Senhouse  was  then  entitled  to  the 
interest  of  it  If  it  could  be  said  that  he  had  an  option 
to  exercise,  he  afterwards  clearly  exercised  it,  by  re- 
quiring the  trustees  to  pay  the  money  to  him.  What 
possible  object  could  he  have  had  in  requiring  the  money 
paid  to  him,  if  he  did  not  intend  to  take  any  benefit 
in  it,  and  if  his  wife  and  children  were  to  have  it? 
When  he  received  the  money  from  the  trustees,  he  at 
the  same  time  gave  them  a  bond  to  repay  it ;  but  does 
that  shew  that  he  intended  his  children  to  take  any 
benefit  in  it?  I  think  not,  it  appears  to  have  been  done 
for  the  security  of  the  trustees,  and  for  his  wife,  who 
was  entitled  to  the  interest  of  this  fund,  and  to  have  it 
preserved  for  the  purpose  of  securing  to  her  that  in* 
terest  If  she  had  applied  to  this  Court,  after  this  sum 
had  been  paid  over  to  her  husband,  an  order  would 
undoubtedly  have  been  made,  to  invest  the  sum  of 
30002L  in  consols,  to  pay  her  the  dividends  during  the 
joint  lives  of  herself  and  her  husband,  with  liberty  to 
the  parties  to  apply. 

Hiis  being  the  state  of  the  case,  Humphrey  Senhouse 
makes  his  will  in  1842 ;  he  creates  a  term  of  1000  years 
upon  trust  to  nuse,  in  aid  of  his  personal  estate,  such  a 
sum  of  money  a§  might  be  necessary  for  the  payment  of 
his  debts  and  legaciesj  he  then  dedares,  that  certain 

S  2  sums 
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1851.  sums  shall  be  treated  as  his  debts,  and  indudes  this 
3000/.  due  upon  this  bond  to  the  trustees  among  his 
debts,  and  specifies  it.  It  was  in  fact  then  a  debt,  because 
the  trustees  might  at  any  time  have  been  required 
to  pay  this  money,  and  they  would  then  have  come 
against  him  or  his  estate  for  it.  He  intended,  there- 
fore, that,  if  necessary,  this  sum  should  be  pud  out  of 
his  real  and  personal  estate,  but  he  expressed  no  desire 
or  intention  as  to  the  reversion  of  the  fund,  in  case  his 
wife  had  predeceased  him,  in  which  event,  he  would 
have  been  entitled  to  take  the  money  and  to  have  his 
bond  given  up  and  cancelled. 

If  this  was  his  own  absolute  money,  which  upon  thia 
deed  I  am  of  opinion  it  was,  I  should  require  some 
declaration  of  trust,  or  some  distinct  expression  of  in* 
tention,  by  deed  or  will,  to  shew,  that  he  intended  the 
trust  to  take  effect  not  for  his  own  benefit,  but  for 
some  one  else,  as  for  his  children.  I  have  looked  in  vain 
through  these  documents  to  find  any  such  expression  of 
intention,  and  if  he  had  intended  this  to  be  a  legacy  to 
them,  nothing  could  have  been  more  easy  than  to  have 
said  so  with  regard  to  this  bond,  as  he  did  with  respect 
to  the  other  legacies.  If  he  had  expressed  his  intention 
the  Court  would  have  carried  it  into  effect  in  the  ordi- 
nary way.  I  find  an  expression  of  intention  that  a 
certain  sum  should  be  raised  in  a  certain  event ;  but  I 
look  in  vun  for  any  expression  of  intention  that  his 
children  should  take  any  interest  whatever  in  it 

?"  It  is  said  with  truth,  that  the  whole  3000i  was  not 
absolutely  due ;  and  that  the  wife's  interest  might  have 
been  satisfied  by  directing  the  dividends  upon  that  sum 
to  be  secured  to  her  during  her  lifetime;  but  that  in 
no  respect  alters  the  conclusion  to  which  the  Court 
is  bound  to  come«    If  a  simple  debt  of  3000/L  being 

due 
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dae  from  him  on  bis  bond,  at  the  date  of  his  will, 
he  had  declared,  by  his  will,  that  the  bond  should  be 
treated  as  one  of  his  debts,  and  he  had  afterwards  paid 
off  10002L  part  of  it,  could  there  then  have  been  anj 
question  that  the  bond  would  be  treated  as  a  debt  only 
to  the  extent  of  2000/1,  the  amount  actually  due  upon  it  ? 

I  entertain  no  doubt  that  this  was  the  absolute  money 
of  Humphrey  Senhouse,  and  that,  upon  satisfaction  of 
all  claims  of  his  wife  thereon,  his  estate  was  absolutely 
entitled  to  the  money ;  and  that  consequently  the  real 
estate  is  not  liable  to  a  sum  of  money>  which  when 
raised  would  have  to  be  paid  to  him. 

I  was  struck  with  the  observation,  that  the  covenant 
contained  in  the  settlement  for  ndsing  the  sum  of 
SOOOL  has  not  been  duly  performed.  It  may  be  that 
the  covenant  has  not  been  duly  performed;  it  may  be 
that  the  estate  of  the  testator,  Humphrey  Senhouse,  is 
still  liable  for  its  due  performance;  but  that  is  not 
the  question  now  before  me,  because  the  first  3000/1 
is  not  at  all  dependent  on  the  due  performance  of  the 
covenant  for  raismg  the  other  3000/.,  although  that 
would  seem  to  have  been  a  natural  intention.  The 
trusts  in  favour  of  Humphrey  Senhouse  as  to  the  first 
3000/1  arose  immediately  upon  the  settlement  of  the 
Bamald  Kirk  estate.  Being  of  opinion,  that  the  3000/. 
became  vested  in  him  by  the  due  performance  of  the 
condition,  and  that  he  is  entitled  to  the  3000/1,  it 
appears  to  me,  that  this  conclusion  cannot  be  altered 
by  the  question  whether  the  other  covenant  was  or  was 
not  performed :  and  on  that  I  express  no  opinion. 

I  shall,  therefore,  make  a  declaration  that  upon  pay- 
ment of  all  arrears  due  to  Mrs.  Senhouse^  the  3000/1 
belonged  to  Humphrey  Senhouse. 

SZ 
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June  28.  LEES  V.  LAFOREST. 

Upon  the  dis-     A     PARTNERSHIP,  which  had  been  carried  on 

Sner"w^  ^  between  the  Pbintiff  Lees  and  the  Defendants 

deed  was  exe-  Laforest^  expired  on  the  30th  of  June  1836,  and  on 

by  the  retiring  ^^  following  day  an  agreement  was  executed,  which 

partner  as-       arranged  the  terms  on  which  the  Plaintiff  «hould  retire 

debts  to  the     Xxwxi  the  busipess^  and  the  Defendants  take  to  the  stock 

continuing        and  debts. 

partners, 

giving  tiiem 

^^^xt^tu        The  stock  was  to  be  valued  and  taken  by  the  De- 

torneytore-    fendants,  and  they  were  to  take  upon  themselves  all 

and  cove^'      the  debts  due  to  the  partnership,  and  give  the  Plaintiff 

panting  not  to  biHg  for  the  amount  of  his  share,  payable  in  equal  por- 
interfere  in.  /••!  i  i«  i«* 

their  coUec-  tions  at  four,  eight,  twelve,  and  sixteen  months ;  but  m 
tion.    The       ^^^^^^  ^f  ^^^  ^f  ^^  debts  remaining  unpaid  at  the  end 

surviving  •'  —or 

pNartners  con-    of  sixteen  months,  the  Plaintiff  was  to  pay  back  his 

tSAth    share  of  them. 

one  Q^  the 

ofd  firm,  and^      '^^^  accounts  having  been  taken,  and  the  share  of  the 

without  the      Plaintiff  in  the  stock  and  debts  having  been  ascertained 

sanction  of  ««.^«,      t     « •!!  •  i    i 

the  retiring      to  amount  to  8343/.,  the  bills  were  given  and  the  agree- 

partner,  took    ^g^i-  ^^  ^^^  embodied  in  a  deed,  made  between  the 

a  security  m  ,^,  •     .«, 

their  own  Flamtltt 

name  for  the 

aggregate  amount  of  the  old  and  new  debt.  Held,  that  they  thereupon  made  them- 
selves personally  responsible  to  the  retiring  nartner  for  his  share  of  the  debt. 
Held,  also,  that  they  would  have  been  equally  liable  as  partners,  independently  of 
the  deed. 

Refusal  to  refer  to  arbitration  in  pursuance  of  an  agreement  is  not  of  itself  a 
sufficient  reason  for  refusing  costs  to  a  successful  party. 


Datss. 


1836.  30th  June,     Partnership 

expires. 
—     15th  Au%,  Agroemant. 


1837.  A^09.  Repayment        of 

Mofelon*g  debt. 
183fi..I2c0.  Mortgage  taken. 

1847.  Judgment. 
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Plaintiff  and  the  Defendants,  and  dated  on  the  Iflth  of 
August  1836.  After  reciting  the  agreement,  the  Plain- 
tiff thereby  assigned  to  the  Defendants  the  stock  in 
trade  &c,  and  the  debts  &c.  due  to  the  firm.  And  he 
appointed  the  Defendants  his  attomies  to  ask  for,  de- 
mand, &c.,  the  stock  in  trade,  debts  &c.,  and,  in  default 
of  payment,  to  sue  for  the  same  &c.,  to  give  receipts, 
and  to  use  his,  the  Plaintiff's,  name,  and  generally  to 
perform  all  other  requisite  acts  &c.,  he  agreeing  to 
confirm  them* 

The  Plaintiff  also  covenanted  with  the  Defendants, 
that  he  would  not,  at  any  time  thereafter,  revoke  the 
power  thereinbefore  cont^ned,  for  receiving  and  enforc- 
ing payment  of  the  stock  in  trade,  debts  and  premises, 
or  interfere  in  the  collection  thereof,  but  that  all  the 
same  premises  should  and  might  be  peaceably  held,  re- 
ceived, retained  and  applied  by  the  Defendants. 

And  it  was  thereby  provided,  that  the  Defendants, 
l)y  debiting  themselves  with  the  debts  due  to  the  late 
partnership,  were  not  to  be  considered  as  having  taken 
upon  themselves  the  sole  risk  thereof,  but  that  the  same 
should  be  subject  to  such  repayment  as  aftermentioned. 
The  Plaintiff  then  covenanted,  in  case  any  of  such  debts 
should  be  unpaid  at  the  expiration  of  sixteen  months, 
he,  the  Plaintiff,  would  repay  the  Defendants  seven- 
sixteenths  of  the  amount  thereof.  But  if  the  Defend- 
ants, upon  being  required  by  the  Plaintiff,  should  refuse 
or  neglect  to  enforce  any  particular  debt,  then  that  the 
Defendants  should  not  be  intitled  to  call  upon  the 
Plaintiff  for  any  part  of  the  loss  which  might  arise 
upon  any  debt,  which  they  should  refuse  or  neglect  to 
enforce,  after  being  required  so  to  do.  And  it  was 
farther  agreed,  that  after  the  Plaintiff  should  have  repaid 
his  seven-sixteenths  of  the  amount  of  any  of  the  aforer 

S  4  said 
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1851.  eaid  unpaid  debts,  such  debts  should  be  collected  and 
received  by  and  at  the  joint  risk  and  expense  and  for  the 
joint  benefit  of  the  parties,  in  the  proportions  therein 
stated,  viz.  seven-sixteenths  for  the  Plaintiff  and  the  re- 
midnder  for  the  Defendants.  There  was  a  provision 
for  referring  all  disputes  to  arbitration. 

At  the  time  of  the  dissolution,  Mr.  Moretoriy  a  cus- 
tomer of  the  partnership,  was  considerably  indebted,  to 
them ;  and  his  debt,  amounting  to  813/.,  remaining  un- 
paid at  the  expiration  of  the  sixteen  months,  the  Plaintiff, 
according  to  the  terms  of  the  deed  of  dissolution,  repaid 
his  share  of  the  debt  to  the  Defendants. 

Mr*  Moreton  continued  his  dealings  with  the  Defend- 
ants, and  made  payments  to  them,  generally,  exceeding 
the  amount  due  to  the  old  partnership. 

By  indenture,  dated  the  5th  of  December  1839,  and 
made  between  Moreton  of  the  one  part,  and  the  Defend- 
ants of  the  other,  after  reciting  that  Moreton  wtu  in-- 
debted  to  the  Defendants  in  the  sum  of  2068/1  (which 
was  the  aggregate  of  the  debt  of  813/.  due  to  the  old 
and  the  amount  due  to  the  new  firm),  he  assigned 
certain  reversionary  property  expectant  on  the  death  of 
his  mother  to  the  Defendants,  subject  to  redemption,  on 
payment  to  the  Defendants  of  the  whole  debt  and  in- 
terest, on  the  5th  of  December  1840,  or  upon  the  de- 
cease of  his  mother,  which  should  first  happen ;  and 
interest  in  the  mean  time.  Moreton  also  covenanted  to 
pay  the  amount  on  the  several  days  appointed  for  pay- 
ment thereof. 

On  the  5th  oi  December  1849,  on^^  the  Defendants 
obtained  a  judgment  against  Moreton^  in  his  own  name, 
for  the  full  amount  due  on  his  mortgage. 

The 
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The  mortgage  security  was  taken^  and  the  judgment 

obtiuned,  without  the  concurrence  of  the  Plaintifi. 

Lees 

V, 

Moreton^s  mother  died,  and  310/-  only  was  realised    I'^''o*»*t. 
on  the  secority. 

The  Defendants  insisted,  that  this  sum  ought  to  be 
apportioned  between  the  old  and  new  debt,  in  proportion 
to  their  amount,  and  that  the  Phuntiff,  in  respect  of  his 
seven-sixteenths  of  the  old  debt,  was  entitled  to  the  sum 
of  1352.  only.  On  the  other  hand,  the  Plaintiff  con- 
tended, that  he  was  entitled  to  a  full  share  of  seven- 
sixteenths  of  the  whole  debt  of  813/1  and  interest,  and 
he  filed  this  bill  to  establish  this  claim. 

Mr.  Uoyd  and  Mr.  Rogers,  for  the  Plaintiff.  First, 
under  the  deed  of  August  1836,  the  Defendants  became 
trustees  or  agents  for  the  Pliuntiff,  and  having  continued 
their  dealings  with  the  old  customers  for  their  own 
benefit^  they  were  bound,  in  duty  to  the  Plaintiff,  to 
apply  the  first  receipts  in  discharge  of  the  old  debt. 
Independently  of  that  duty,  the  law,  in  the  absence  of 
any  specific  appropriation  by  the  debtor,  will  direct  the 
application  of  money,  paid  generally,  towards  the  dis- 
charge of  the  older  debt  daytatCs  case  (a),  Toulmin 
V.  Copeland{b\  Copland  v.  Toulmin  (c).  Secondly.  The 
Defendants  are  personally  liable  to  pay  the  Plaintiff  his 
full  share  of  the  old  debt,  in  consequence  of  the  mode 
in  which  they,  without  the  concurrence  of  the  Plaintiff, 
have  dealt  with  the  old  debt.  They  have  mixed  it  up 
with  their  own  debt  in  the  mortgage  taken  by  them 
in   1839y  for  2068^,  in  which  they  represented  the 

whole 

(a)  Lifcfa'' p- |^7g- —  Aid.  39.;   PemherUm  v.  Oakeg^ 

(6)  3  K  <$•  C.  {Exeh.)  388.  4  Ruu,  154. ;  &nuon  y.  Inghatn, 

(c)  7CL^Fifu  349.;  and  see  2  B.  ^  C,  65. 
Bodcnham  v.  Fwrduu^  2  Bam.  4> 
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1851.       Vhole  as  a  debt  due  to  them.     They  haTe  adopted  the 

^"^^T^"^"^^^     debt  as  theur  own,  and  made  themselves  liable  to  the 
Lees 

V,  Plaintiff  for  his  share  of  it     The  debt,  originally  a 

LAfoRKst.  gjujpig  contract  debt,  has  been  extinguished  in  the  spe- 
cialty, and  by  the  mortgage  they  debarred  themselves 
from  suing  for  twelve  months.  By  this  and  by  the  judg- 
ment (obtained,  not  in  the  joint  names  of  the  Plaintiff 
and  Defendants,  but  in  the  name  of  one  of  the  Defend- 
ants alone),  the  Plaintiff  was  prevented  bringing  any 
action  either  in  the  names  of  the  old  firm  or  in  his  own 
for  the  recovery  of  this  debt :  King  v.  H'oare(a).  The 
Defendants  having  thus  prejudiced  the  rights  of  the 
Plaintiff  have  rendered  themselves  personally  liable  for 
the  amount. 

They  asked  a  declaration,  that  the  Defendants,  by 
taking  the  security  and  by  their  mode  of  dealing  with 
the  debt  due  from  Mareton  to  the  old  firm,  had  adopted 
it,  and  become  liable  to  pay  the  Plaintiff  seven-sixteenths 
thereof,  or,  in  the  alternative,  a  declaration,  that  all 
monies  received  by  the  Defendants  after  the  30th  of 
June  1836  ought  to  be  applied,  in  the  first  place,  in 
liquidation  of  the  old  debt 

They  also  cited  Bonser  v.  Cox  (b\  SamueU  v.  Hou)* 
arth  (c),  Le  Fevre  v.  Lloyd  {d\  Wliite  v.  Baugh  (e). 

Mr.  R.  Palmer  and  Mr.  John  Baily  for  one  of  the 
Defendants.  This  is  a  mere  legal  demand  for  a  liquid 
dated  sum,  which  ought  to  be  enforced  by  an  action  of 
assumpsit  and  not  by  a  suit  in  equity:  Dintoiddie  v. 
Bailey  (£),  Foley  v.  H\ll{h),  in  which  it  was  held,  that 

an 
(a)  13  Mee.  ^  W.  404.  (0  3a  4  Fm.  44. 

lh)^Beav.\\0  (g)  6  Fes.  136. 

(c)  3  Mer.  279.  (A)  1  FkUL  899. 

(d)  5  Taunt.  749. 


Sfi.44. 
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an  accomit,  oonsistiog  of  three  items  only,  was  not  a  1851. 
proper  subject  for  a  bill  in  equity ;  Kirk  v.  The  Bromley 
Union  (a),  and  The  North  Eastern  Raihoay  Company  v* 
Martin  (&),  in  which  case,  the  dicta  in  The  Taff  Vale 
Railway  Company  y.  Nixon  (e)  were  explained.  There 
18  no  diflSculty  in  bringing  an  action  at  law  arising 
from  the  parties  having  been  partners,  for  the  partner^ 
ship  has  been  dissolved,  and  the  balance  struck^  there 
remains  only  one  item  between  them,  as  to  which  it  is 
competent  for  a  court  of  law  to  decide;  Preston  v; 
Strutton{d)i  cited  by  Lord  Cottenham  in  Rawson  y. 
Samuel  (e),  and  not  dissented  from. 

[  The  Master  of  the  Bolls.  In  Mackenzie  v«  John- 
ston (ff),  Sir  John  Leach  held,  "  that  a  principal  may, 
in  all  cases,  file  a  bill  against  an  agent  for  an  account '^ 

That  does  not  apply  where  the  account  consists  of 
one  item  only.  It  is  evident  from  his  letters,  that  the 
Plaintiff  was  aware  of  the  mortgage,  and  that  he  rested 
upon  it.  He  cannot  now  complain  of  a  transaction 
entered  into  for  his  benefit,  and  which  he  has  heretofore 
assented  to. 

Mr.  Roupell  and  Mr.  C  ffall,  for  the  other  Defend- 
ants. This  is  neither  a  case  of  agency  nor  of  trust, 
but  one  of  partnership,  in  which  all  had  an  equal  right 
to  recdve  the  money,  and  to  sue  for  it,  and  were  jointly 
liable  for  any  losses. 

By 

(a)  2  PhUl,  640.  479. ;   Clark  v.  Glennie,  3  Siark. 

(b)  2  PhUL  15B.  10.;  Henletf  v.  Soper^  8  Bam,  4- 

(c)  1  H.  Ldt.  Co.  III.  Cr.  p.Sl. 

(d)  jAntiruiher,  50.  (g)  4tMaddock,  373.,  and  see 
(ei  i^t^^^K-iei^rf  nnd  we     page  417. 

FoUer  t«  A/Iamoh,  2  Term  Rep* 
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185L  "  By  the  terms  of  the  deed  of  1836,  the  Defendants 
were  only  to  be  liable,  in  case  they  neglected  or  refused 
to  sue  after  bebg  required  to  do  so  by  the  Plainti£ 
It  is  said,  that  the  Defendants  have  adopted  and  taken 
to  themselves  the  debt  of  Maretan.  That  is  impossible: 
a  man  may  adopt  a  liability,  but  he  cannot  adopt  or 
take  to  himself  that  which  belongs  to  another;  and 
even  if  the  Defendants  had  agreed  in  writing  with 
MoreUm  to  take  this  debt,  it  would  have  been  of  no 
avail  in  the  absence  of  the  consent  of  the  Plaintiff. 

The  Defendants  were  under  no  obligation  to  apply 
these  receipts  towards  the  payment  of  the  old  debt;  the 
subsequent  transactions  with  Moretan  were  separate^ 
new,  and  distinct ;  and  it  could  never  be  said,  that  if 
the  Defendants  had  lent  him  money  which  he  repaid, 
the  amount  ought  to  be  applied  in  discharging  an  in- 
dependent debt  due  to  other  persons.  The  Fhuntiff 
himself  might  have  had  subsequent  dealings  with  More' 
ton:  would  he  be  bound  by  any  such  rule?  It  is  said, 
that  the  debt  has  merged;  but  that  is  only  in  a  higher 
and  better  security,  and  the  mortgage  did  not  prevent 
the  Plfuntiff  exercising  an  immediate  right  of  suit. 

The  Plaintiff  has  not  been  prejudiced,  and  no  case  of 
de&ult  has  been  established  against  the  Defendants. 
They  have  done  the  best  for  the  interests  of  the  Plain- 
tiff, which  is  all  they  were  bound  to  do,  and  they  have 
offered  to  refer  the  whole  matter  to  arbitration,  under 
powers  contained  in  the  deed  of  dissolution. 

Mr.  Lloyd  was  not  heard  in  reply. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitiod  to  a  decree  in  this 
case,  upon  the  grounds  that  I  shall  presently  state. 

The 
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The  Plaintiff  and  the  two  Defendants  carried  on  a  1851. 
partnership  together,  and  which  they  put  an  end  to  in 
the  month  of  June  1836,  when  an  agreement  was  en- 
tered into,  which  was  finally  concluded  by  a  deed  dated 
the  15th  of  August  1836.  It  is  to  be  observed,  that  if 
there  had  been  no  deed  at  all,  the  partnership,  though 
dissolved,  continued  (as  Lord  Eldtm  observed)  for 
some  purposes, — namely,  for  the  purpose  of  winding 
up.  I  consider  it  to  be  clearly  established  in  this 
case,  that  the  new  firm  adopted  a  new  set  of  books^ 
and  that  they  did  not  carry  the  balance  over  from  the 
old  partnership  to  the  new,  but  merely  ascertained  the 
debts  due  to  the  old  firm,  and  took  means  to  get  them 
in.  One  very  important  consideration  in  this  case  is, 
whether  any  fiduciary  relation  existed  between  the 
Plaintiff  and  the  Defendants.  Partners  are  agents  for 
each  other  in  all  matters  within  the  scope  of  the  part- 
nership, and  independent  of  any  question  that  may 
arise  upon  this  deed,  I  apprehend  this  to  be  one  of  the 
principles  which  enables  this  Court,  upon  a  dissolution  of 
the  partnership,  to  take  an  account  of  the  partnership  as* 
sets,  and  to  have  that  partnership  wound  up  under  the 
direction  of  the  Court.  But  if  one  partner  does  this, 
either  by  his  own  inherent  authority  as  a  partner,  or 
by  arrangement  with  the  other  partners,  he  is  still  an 
agent  for  the  partnership,  and  in  all  his  acts,  he  is  to  be 
treated  as  an  agent  for  the  partnership,  and  as  dealing 
for  the  benefit  of  the  other  partners,  who  are  his 
principals. 

Are  the  facts  or  the  consequences  flowing  from 
these  principles  at  all  varied  by  the  deed,  or  are  they 
not  rather  strengthened  by  it?  Here  is  a  deed,  by 
which  the  Plsuntifi^,  the  retiring  partner,  assigns  to 
Messrs.  Laforesi,  the  remaining  partners,  all  the  debts 
and  securities  due  to  the  firm,  with  an  irrevocable  power 

of 
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of  attorney  to  collect  and  get  in  the  assets,  and  to  use 
his  name,  and  a  covenant,  on  his  part,  that  he  will  ratify 
every  thing  they  do;  but  there  is  no  power  to  com** 
pound  for  debts :  there  is  no  power  to  do  any  thing 
more  than  to  get  them  in. 

The  obvious  meaning  of  the  power  is,  that  it  shall 
continue  until  the  debts  are  all  got  in.  The  expression 
is,  ''that  he  shall  not,  at  any  time  hereafter,  revoke  that 
power,  and  that  he  shall  not  interfere  in  the  collection 
of  the  debts.**  It  is  said,  that  this  must  be  construed 
to  mean  until  the  sixteenth  month  had  elapsed,  by 
reason  of  the  last  clause,  by  which  it  is  agreed,  that 
after  the  Plaintiff  shall  have  repaid  his  seven-sixteenths 
of  the  debts  then  unpaid,  they  ''  shall  be  collected  and 
received  by  and  at  the  joint  risk  and  expense,  and  for 
the  joint  benefit  of  the  parties  hereto."  It  has  been 
argued  by  one  party,  that  if  you  cannot  read  these  two 
clauses  together,  you  must  reject  the  latter  and  adopt 
the  first ;  but  the  other  party  admits,  that  if  you  can 
consistently  do  90,  you  must  read  these  clauses  together. 
I  cannot  limit  the  words  respecting  the  irrevocable 
power  of  attorney  or  the  covenant  that  he  shall  never 
interfere,  without  altering  the  express  meaning  of  the 
words ;  and  it  appears  to  me,  that  they  may  be  perfectly 
well  satisfied  by  holding,  that  when  the  parties  say  that 
the  debts  ''shall  be  collected  and  received  by  and  at 
the  joint  risk  and  expense,  and  for  the  benefit  of  the 
parties  thereto,"  they  are  referring  to  the  collection  and 
receipt  in  the  mode  previously  specified  in  the  deed : 
and  it  is  also  to  be  observed^  that  a  man  who  receives 
by  his  attorney,  does,  in  law  and  in  substance,  receive 
by  himself.  The  object  of  this  clause  is  not  to  alter  or 
vary  the  mode  of  collection  and  receipt,  but  to  say  that 
the  collection  and  receipt  specified  in  the  deed  is  to  be 
at  the  joint  risk,  and  at  the  joint  expense  and  for  the 

joint 
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joint  benefit  of  the  parties,  and  in  the  same  proportions  1851. 
as  the  other  funds,  that  is  to  say,  that  this  species  of 
joint  partnership  interest  is  to  continue  after  the  sixteen 
nionths  have  elapsed,  and  that  all  parties  shall  be 
equally  liable  for  any  risk  or  expenses  incurred  in 
getting  in  the  then  outstanding  debts.  I  consider  that 
the  word  ''by"  does  not  affect  or  alter  the  true  con- 
struction of  the  former  part  of  the  deed,  but  that  it 
applies  to  the  collection  by  the  Defendants.  The  clause 
which  provides,  that  if  the  Defendants,  after  notice, 
shall  neglect  to  enforce  any  particular  debt,  they  shall 
not  be  entitled  to  call  upon  Lees  for  any  part  of  the 
loss,  applies  only  to  the  sixteen  months,  for  after  that, 
the  Plaintiff  could  not  be  called  on  to  pay  any  thing : 
be  could  only  have  to  receive. 

I  have  gone  through  these  clauses  of  the  deed,  for 
the  purpose  of  shewing  what  appears  to  me  to  be  its 
scope  and  object  It  appears  to  me  to  have  coosti- 
tuted  a  strictly  fiduciary  relation  between  the  Plaintiff 
and  the  Defendants;  there  was  a  complete  equitable 
assignment  of  the  debts,  which  the  Defendants  were 
to  get  in,  both  before  and  after  the  sixteenth  month  \ 
the  Plaintiff  had  no  power  whatever  of  interfering  in 
the  matter,  further  than  this: — that  he  had  po.wer, 
down  to  the  expiration  of  sixteen  months,  to  require 
them,  by  writmg,  to  get  in  any  debts,  in  order  to  pro- 
tect hinaself  from  the  obligation  to  pay  back  seven* 
sixteenths  of  any  such  debt,  but  he  could  not  interfere 
in  any  respect  in  the  collection  of  those  debts,  which 
was  solely  entrusted  to  the  Defendants. 

I  now  come  to  consider,  what  were  the  duties  at- 
tached to  persons  standing  in  that  relation ;  these  duties 
stand  upon  plain  and  obvious  principles  of  equity,  whioh 
are  daily  aoted  on  and  enforced  by  this  Court    I  think 

It 
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1851.  it  unnecessary  to  say  whether  the  Defendants  were 
tnistees  or  mere  agents,  for  with  respect  to  this  matter, 
in  either  character,  their  duties  and  liabilities  to  the 
Plaintiff  were  the  same.  Their  duty,  I  apprehend, 
was  this;  to  take  every  means  in  their  power  for 
getting  in  the  debts  of  the  old  firm.  The  fact  that 
they  had  an  interest  in  these  debts  does  not,  in  my 
opinion,  alter  or  affect  their  duties  towards  the  Plain- 
tiff, who  had  engaged  with  them  not  to  take  any  actiye 
part  in  this  matter.  Now  what  takes  place?  8132.  was 
due  from  Moreton;  Messrs.  Laforest  had  subsequent 
dealings  with  this  gentleman,  and  in  the  month  of  De- 
cember 1839  they  took  a  security  by  way  of  mortgage ; 
but  for  what?  Not  for  the  debt  of  the  old  firm,  but 
for  their  own  debt  joined  with  the  debts  of  the  old  firm. 
Now  was  that  consistent  with  their  duty  either  as 
agents,  or  as  trustees  in  the  fiduciary  relation  in  which 
they  stood  ?  I  apprehend  their  duty  was  to  take  every 
means  in  their  power  to  get  in  the  debts  of  the  old  firm 
before  they  attempted  to  get  in  their  own ;  and  if  they 
took  any  step  which  made  it  impossible  to  get  in  sepa^ 
rately  and  distinctly,  the  debt  of  the  old  firm,  and 
united  their  own  debt  with  it,  they  must  be  considered 
as  having  treated  and  adopted  the  former  debt  as  their 
own.  I  am  proceeding  upon  the  assumption  that  this 
was  done  without  the  knowledge,  sanction,  or  assent  of 
the  Phiintiff  The  debt  of  813/.,  due  to  the  old  firm, 
together  with  their  own  debt,  amounted  to  2068/.,  they 
took  a  security,  by  way  of  mortgage,  for  this  total 
amount  of  2068/.,  as  due  to  them,  the  Defendants, 
without  saying  a  word  about  the  Plaintiff.  Now  after 
that,  could  the  Plaintiff  have  sued  at  law  ?  I  apprehend 
that  he  could  not ;  for,  independently  of  the  fact  that 
he  had  covenanted  not  to  do  so,  and  that  this  Court 
would  have  restrained  him  from  so  doing,  it  is  to  be 
observed,  that  if  he  had  sued  at  law  he  must  have  done 

so 
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so  in  the  name  of  himself  and  the  Laforests^  and  it        1851. 
would  have  appeared,  that  in  point  of  fact,  there  was     ^^V*^^ 
no  debt  due  to  the  Defendants  and  the  Plaintiff  Lees  o. 

jointly,  and  consequently  a  plea  in  abatement  might  I-aforest. 
have  been  effectually  pleaded,  so  that,  in  substance,  the 
Plaintiff  could  never  have  sued  for  his  debt.  It  is 
the  duty  of  every  person  acting  as  agent  or  standing 
in  a  fiduciary  relation  to  do  the  best  he  can  for  his 
principal,  or  cestui  que  trust.  The  effect  of  this  deed 
was  to  give  the  Defendants  interest  for  five  years 
upon  their  own  debt:  is  it  possible  now  to  replace 
the  parties  in  the  same  situation  in  which  they  pre- 
viously stood?  Is  it  possible  to  ascertain,  or  is  any 
evidence  given  to  shew,  that  if  an  action  had  been 
brought  to  enforce  payment  of  the  813/.  (which  I  think 
it  was  the  duty  of  the  Defendants  to  enforce)  the 
money,  which  was  applied  in  payment  of  the  interest 
of  the  Defendants'  debt,  might  not  have  been  applied 
in  the  discharge  of  the  debt  of  813Z.  ?  Can  it  be  said 
that  if  it  had  been  so  applied,  and  security  had  been 
taken  for  the  debt  of  813/.  only,  the  whole  might  not 
have  been  liquidated  ? 

As  I  think  it  the  duty  of  persons  standing  in  a  fidu- 
ciary relation,  to  do  every  thing  in  their  power  for  the 
purpose  of  performing  that  duty,  so  I  am  of  opinion 
that  these  Defendants  were  bound  to  disregard  their 
own  interest;  and  that  if  they  so  coupled  their  own 
interest  with  that  of  the  person  whom  they  represented, 
as  to  be  unable  to  replace  him  in  the  same  situation  in 
which  he  was  before,  they  must  be  taken  to  have  made 
themselves  substantially  responsible  to  him  for  that, 
which,  but  for  their  conduct,  might,  and  for  aught  the 
Court  knows,  would  have  been  the  consequence  of 
taking  proper  steps.  I  am,  therefore,  of  opinion,  with- 
out  going  into  any  question  as  to  the  appropriation  of 

Vol.  XIV.  T  payments. 
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1851.  payments,  that  upon  the  execution  of  that  deed,  the 
debt,  in  substance,  became  theirs ;  and  that  they  became 
liable  to  pay  the  Plaintiff  his  proportion  of  it 

It  is  said,  and  no  doubt  this  is  a  material  part  of 
the  case,  that  a  person  may  adopt  a  transaction  of 
this  description ;  and  that  if  he  does,  he  cannot  after- 
wards complain  of  it.  Now,  two  letters  are  referred 
to,  and  only  two,  as  having  any  bearing  upon  this 
subject  [His  Honour  here  considered  them  in  detiul, 
but  concluded  that  there  had  been  no  adoption.] 

I  am  of  opinion,  that  the  law  would  be  exactly  the 
same,  if  no  deed  had  been  executed  upon  the  retirement 
of  the  Plaintiff;  and  that  if  continuing  partners,  who 
are  bound  to  get  in  debts  belonging  to  an  old  firm, 
think  fit  to  enter  into  a  new  arrangement  with  the 
debtors  of  the  old  firm,  by  which  those  debtors  become 
the  debtors  of  the  new  firm,  and  the  debts  of  the  old 
firm  become  merged  in  that  of  the  new  firm,  by  a 
security  taken  for  the  aggregate  debt,  such  continuing 
partners  are  liable  to  the  retiring  partners  for  the 
amount  of  the  old  debt  as  one  of  the  assets  received 
by  them.  The  circumstance  that  Lees  has  taken  no 
active  step  in  this  matter  does  not,  I  think,  prejudice 
him  in  this  respect  It  is  not  pretended  that  there 
has  been  any  acquiescence  or  sanction  on  his  part  other 
than  that  which  is  to  be  gathered  from  these  two  letters. 

As  to  the  costs,  it  is  said  I  ought  not  to  follow  the 
course  that  I  am  always  desirous  of  following  when  I 
can :  which  is,  to  give  to  the  party  who  succeeds  his 
costs.  It  is  said,  in  the  first  place,  that  the  Defendants 
offered  to  do  all  they  could  be  expected  tp  do.  My 
opinion  is,  they  did  not  do  so.  Secondly,  it  is  said,  that 
they  offered  to  refer  the  matter  to  arbitration  to  the  two 

gentlemen 
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Lees 
Laforest. 


gentlemen  named  in  the  deed.  It  has  long  been  settled,  1851 
that  an  offer  to  refer  to  arbitration  is  no  bar  to  a  suit ; 
I  am  of  opinion  that  this  is  no  reason  for  depriving  the 
Pkuntiff  of  his  costs,  and  that  he  had  a  right  to  come  into 
this  Court  if  he  thought  fit.  My  experience  in  arbi- 
trations has  unfortunately  been,  that  greater  expense 
has  been  incurred  and  greater  time  has  been  occupied 
in  arbitrations  than  if  the  parties  had  come  at  once  into 
court  I  cannot,  with  that  knowledge,  consider  that  a 
mere  reAisal  to  refer  the  case  to  arbitration  disentitles 
the  Plaintiff  to  his  costs. 

The  decree  I  propose  to  make  will  be  something  in 
this  form: — Declare  that,  upon  and  after  the  execution 
of  the  deed  of  the  5th  of  December  1839,  the  De- 
fendants became  and  were  liable  to  pay  to  the  Plaintiff 
seven-sixteenths  of  the  sum  of  813/1  I2s.  2d.,  and  in- 
terest at  4  per  cent. ;  and  refer  it  to  the  Master,  in  case 
the  parties  differ,  to  calculate  the  amount. 

I  think  the  Plaintiff  is  not  entitled  to  the  benefit  of 
the  security  which  he  repudiates.  Upon  the  execution 
of  the  mortgage,  an  equitable  debt  became  due  from 
the  Defendants  to  the  Plaintiff,  and  therefore  they  are 
now  only  liable  to  pay  that  debt  and  interest. 


T  2 
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^"^y  »•  The  LONDON  GAS-LIGHT  Company  v.  SPOT- 

TISWOODE. 

^.^*  A   PRELIMINARY  question  on  this  occarion  wa«, 

Plaintiff  at  J\        ,     ,          ,                ^                      *      ,       -r^  ^     , 

his  option  whether  the  representatiyes  of   the  Defendaot 

his^biir^'^Mt  ^^^^»  ^^^  ^^  ^^^  pending  the  suit,  were  necessary 

J.  and  B,,  or  parties. 

against  A, 

alone,  and  he 

takes  the  It  appeared,  that  the  London  Qas-light  Company  was 

course,  and  established  in  1833,  and  was  subsequently  incorporated 

B.  afterwards  by  Act  of  Parliament  in  1844.     The  relations  between 

not/attbe  ^^^  shareholders  and  the  duties  of  the  trustees  and 

hearing,  by  directors  were  regulated  by  a  deed  of  settlement  dated 

waiving  re-  ®                 ^ 

lief  against  the  30th  September  1836. 

B.*H  estate, 

proceed 

against  i4.  This  bill,  which  was  filed  by  the  corporation  against 

absence  of  Easton  and  the  other  former  directors  and  trustees, 

b:%  repre-  stated,  that  a  contract  had  been  entered  into  with  James 

sentatives.  ,»../.               i.          ^      ^                     •  t          i^t 

Where  one  ^^»  for  supplying  the  Company  with  coals,  for  the 

tnwtees^ies  *^™o^^*  ^^  which  he  was  to  draw  bills  of  exchange  on 
pending  a  suit  the  Company ;  and  it  complained,  that  in  1842  under 
not  Mek*to  cover  of  this  arrangement,  the  funds  of  the  corporation 
charge  them  had  improperly,  and  in  breach  of  trust,  been  lent  to 
that  character,  "^^^^^  Beid,  by  means  of  the  Company  accepting  and 
his  represent-  paying  bills  drawn  by  Beid  on  the  Company,  to  an 
necessary  amount  far  beyond  the  supplies  of  coaL  According  to 
thTm/stlr.  ^^^  statements  in  the  bill,  Easton  was  ori^nally  an 
ship  survives,  auditor;  but  the  bill  alleged,  that  in  February  1842, 
orderedTo'*^^  he  had  been  appointed  a  trustee  in  the  place  of  a  de- 
stand  over  to  ceased  trustee. 

make  the  as-  TlY^A 
signees  of  a 

bankrupt  Defendant  parties.  They  were  made  parties  by  amendment.  4n  ob- 
jection raised  by  the  co- Defendants  that  they  ought  to  have  been  made  parties  by 
supplemental  bill  was  over-ruled. 
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The  bill  stated,  that  in  the  month  of  April  1843,  the 
directors  and  trustees  became  desirous  of  procuring 
from  Iteid  some  security  for  the  money  then  due 
froni  him  to  the  said  Company,  and  that  Iteid  agreed 
to  give  them  some  security,  upon  receiving  from  the 
directors  and  trustees  the  further  sum  of  6000/.,  and 
to  secure  the  repajrment  of  the  said  sums,  including 
the  further  loan  of  6000Z.  by  a  mortgage  of  a  certain 
colliery  in  the  county  of  Durham.  ''That  the  said 
directors  and  trustees^  in  further  violation  and  breach 
of  the  trusts  of  the  said  indenture  of  settlement,  agreed 
to  make,  and  did,  in  fact,  out  of  the  funds  of  the  Com- 
pany, make  the  further  advance  of  6000/.  to  Reid;^^  and 
that,  on  the  2l8t  and  22nd  o{  April  1843,  he  executed 
to  Easton,  and  the  four  other  trustees  of  the  Company, 
two  mortgages,  for  securing  the  6000/.  (stated  to  have 
been  lent  to  him  to  complete  a  purchase  therein  men- 
tioned), and  the  other  sums  then  due  to  the  Company. 


1851. 

The 

London 

Gas-Light 

Company 

V. 

Spottis- 

WOODE. 


Beid  became  bankrupt  in  1846;  and  in  1848  the 
directors  and  trustees  resigned. 

This  biU,  which  was  filed  in  December  1848,  prayed 
a  dedaradon  that  the  acceptance  of  the  bills  and  the 
advances  made  to  Beid  out  of  the  monies  of  the  Com- 
pany were  breaches  of  trust: — that  Easton  and  the 
other  directors  and  trustees  were  liable  to  repay  the 
sums  lent  to  Reid: — that  the  mortgage  securities  con- 
stituted a  first  charge,  and  for  an  account  of  the  rents. 

At  a  former  hearing  it  had  been  held,  that  the 
assignees  of  Reid  were  necessary  parties,  and  they  were 
accordingly  made  parties  by  amendment. 


The  cause  again  came  on,  but  just  before  the  present 
hearing  Easton  had  died,  and  his  represQutativcs  had 
not  been  made  parties. 

rs  Mr. 
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Mr.  R.  Palmer  and  Mr.  Seluyn  for  the^Flaiutiifs. 

Mr.  Kenyan  Parker  and  Mr.  Urskine,  for  the  direc- 
tors. The  cause  cannot  proceed  in  the  absence  of  the 
representatives  of  JEastaru  This  is  not  a  case  within  the 
32nd  Order  of  Auffust  1841  (a).  In  Shipton  v.  Raw- 
litis  (b),  a  suit  was  instituted  against  trustees,  ailing 
breaches  of  trust  by  omitting  to  make  repairs,  and  to 
provide  a  fund  for  the  renewal  of  leases  as  directed  bj 
the  wilL  The  widow  of  the  testator  (who  was  tenant 
for  life  under  the  will),  and  two  others,  were  the  trus- 
tees. The  widow  married  ^ain,  and  afterwards  died, 
leaving  her  husband  surviving,  and  leaving  assets  of  her 
separate  estate.  It  was  held,  that,  as  there  were  assets 
of  the  widow,  which,  under  the  circumstances  of  this 
case,  were  or  might  be  liable  to  the  trust,  it  was  not  a 
case,  in  which  the  Plaintiff  could,  under  the  32nd  Order 
ot  August  1841,  proceed  against  the  other  trustees  and 
the  husband  of  the  testator's  widow,  without  making 
a  personal  representative  of  the  widow  a  party ;  and 
that  the  defect  was  not  removed  by  the  waiver  of 
any  relief  against  the  assets  of  the  widow,  or  against 
all  the  trustees,  in  respect  of  breaches  of  trust  before 
the  marriage  of  the  widow.  Sir  James  Wigram  said, 
^'Lord  Langdale  did  not,  I  think,  intend  to  lay  it 
down  as  a  universal  proposition,  that,  wherever  a 
state  of  circumstances  existed  which  might  constitute 
a  breach  of  trust,  if  a  loss  were  incurred,  the  cestui 
que  trust  can  arbitrarily  select  any  one  trustee  and 
charge  him  as  for  a  breach  of  trust,  whatever  the 
nature  of  his  complaint  might  be.  Take,  for  example, 
the  case  of  one  of  two  trustees  acting  alone,  on 
receiving  the  whole  trust  monies,  and  investing  them 
in  his  own  name:   that  might   be  a  breach  of  trust 
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per  se;  for  the  cestui  que  trust  had  a  right  to  re- 
quire each  trustee  to  have  a  hold  upon  the  trust  fund. 
And,  if  a  loss  resulted,  the  non-acting  trustee  might 
be  liable  for  it.  But  if  the  fund  were  safe,  though 
irregularly  standing  in  the  name  of  one  trustee  only,  I 
cannot  think  the  32nd  Order  would  entitle  the  Plaintiff 
to  sue  the  trustee  who  had  not  acted  separately  from 
the  other.  The  case  of  Walker  v.  Symonds(a),  as 
explained  in  Munch  v.  Cocherell  (i),  shews,  that  all 
trustees  are  primd  facie  necessary  parties  to  a  suit 
compl^ning  of  a  breach  of  trust,  although  execution 
might  be  taken  out  against  one  only." 
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Here  Easton  was  made  a  party  to  the  suit,  and  relief 
was  prayed  against  him,  and  it  is  not  competent  to  the 
Plaintiffs  to  vary  the  frame  of  the  record,  and  place  the 
Defendants  in  a  worse  position  than  they  would  have 
been  if  Easton  were  still  alive.  The  case,  in  that  view, 
is  governed  by  Fussell  v.  Elwin  (c),  in  which  it  was  held, 
that  if  a  suit  be  instituted  against  Defendants  jointly 
and  severally  liable,  within  the  meaning  of  the  32nd 
Order  of  August  1841,  the  Plaintiff  cannot,  after  the 
cause  stands  for  hearing,  dismiss  his  bill  or  waive  the 
relief  as  to  some  or  one  of  such  Defendants,  and  pro- 
secute the  cause  against  the  others  only  under  that 
Order;  and,  therefore,  where  one  of  such  Defendants 
became  bankrupt  during  the  progress  of  the  cause,  at 
the  hearing,  the  assignees  in  the  bankruptcy  were  held 
to  be  necessary  parties. 


If  EastoiC^  representatives  were  made  parties,  the 
amount  of  liability  would  be  ascertained,  and  the  as- 
signees would  be  bound  by  the  result,  so  that  it  would 

not 
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not  be  necessaiy  to  prove  it  again  in  a  subsequent  suit 
for  contribution. 

Secondly.  The  assignees  of  Reid  have  been  made 
parties  by  amendment:  the  Plainti£&  ought  to  have 
filed  a  supplemental  bill,  and  given  the  Defendants  an 
opportunity  of  putting  on  the  record  their  case,  as 
against  the  new  parties  thereto ;  Jones  v.  Howells  (a). 

Mr.  WalpoUy  for  Spottiswoode,  took  no  part  in  the 
objection. 

Mr.  B.  Palmer  and  Mr.  Selwyn,  in  answer  to  the 
objection.  This  is  not  a  bill  to  deal  with  the  trust 
fund  in  the  absence  of  the  co-trustees,  or  to  enforce 
any  liability  in  respect  of  which  the  Defendants  would 
have  any  right  to  contribution.  The  cases  cited  do  not 
apply ;  they  were  of  a  difierent  class,  and  were  filed 
to  administer  the  fund.  The  first  case  cited  was  to  ad- 
minister the  fund,  and  to  bring  it  back  into  the  proper 
custody ;  but  this  is  a  different  case ;  the  object  of  this 
bill  being  to  charge  several  classes  with  a  misapplica- 
tion of  monies  belonging  to  the  Company.  Easton 
was  a  mere  trustee,  in  whom  the  property  of  the 
Company  was,  for  convenience,  vested ;  of  this  he  was 
a  joint  tenant,  and  the  right  to  it  is  now  vested  in 
the  survivors,  and  not  in  his  representatives.  We  are 
willing  to  waive  all  relief  against  these  parties,  and  all 
standing  in  the  same  position. 

It  is  not  necessary  to  make  all  the  persons  concerned 
in  a  breach  of  trust  parties  to  such  a  suit.  This  was 
decided  by  Lord  Cottenham  in  The  Attorney- General 
v.  Wilson  {b).     There  certain  members  of  the  governing 

body 


(tf)  2  Hare,  342. 
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body  of  the  corporation  of  Leeds,  immediately  after 
the  passing  of  the  Municipal  Corporation  Act,  procured 
funds  belon^g  to  the  corporation  to  be  applied,  by  the 
trustees  in  whom  they  were  vested,  to  purposes  not 
warranted  by  the  act.  An  information  and  bill,  in 
which  the  corporation  were  the  relators  and  Plaintiffs, 
was  filed  for  the  purpose  of  making  five  individuals  out 
of  the  several  members  concerned  in  the  transaction, 
and  the  trustees,  personally  liable  to  make  good  the 
fund;  it  was  held,  that  the  suit  was  properly  framed 
for  that  purpose,  that  the  other  members  concerned  in 
the  transaction  were  not  necessary  parties,  and  a  decree 
was  made  accordingly.  Lord  Cottenham  says  (a),  '*  It 
was  then  urged,  that  if  that  be  so,  all  the  govern- 
ing body — at  least  all  who  took  any  part  in  these 
transactions — ought  to  be  co-Defendants.  Upon  this 
point,  also.  Lord  Hardwicke's  authority  in  The  Charit" 
able  Corporation  Case  (b)  is  of  the  highest  value.  It 
was  urged,  that  as  the  injury  had  arisen  from  the  mis- 
conduct of  many,  each  ought  to  be  answerable  for  so 
much  only  as  his  particular  misconduct  had  occasioned ; 
but  Lord  Hardtoicke  said,  '  If  this  doctrine  should  pre- 
vail, it  is  indeed  laying  the  axe  to  the  root  of  the  tree. 
But  if,  upon  inquiry,  there  should  appear  to  be  a  supine 
negligence  in  all  of  them,  by  which  a  gross  complicated 
loss  happens,  I  will  never  determine  that  they  are  not 
all  guilty ;  nor  will  I  ever  determine  that  a  Court  of 
Equity  cannot  lay  hold  of  every  breach  of  trust,  let  the 
person  guilty  of  it  be  either  in  a  private  or  public 
capacity.'  In  cases  of  this  kind,  where  the  liability 
arises  from  the  wrongful  act  of  the  parties,  each  is  liable 
for  all  the  consequences,  and  there  is  no  contribution 
between  them,   and  each  case  is  distinct,  depending 

upon 

(ft)  Cr.  4-  Ph.  pp.28.  29. 

(b)  The  Charitable  Corporation  v.  Sutton,  2  Atk,  400.  ;  see  p.  406} 
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1851.        upon  the  evidence  against  each  party.      It  is,  there- 

^''^^^r^^     fore,  n6t  necessary  to  make  all  parties  who  may  mare 

'^^'  Loi^Dox"  ^"  orldsa  have  joined  in  the  act  complained  of;  nor  would 

^imianv*    any  one  derive  any  advantage  from  their  being  all 

V.  made  Defendants,   because,   as  the  decree  woi^-be 

wjooDB .'      general  agidnst  all  found  to  be  guilty  of  the  charge,  it 

/  might  be  executed  against  any  of  them,''  &c.  Sc.     <*  I 

am,  therefore,  of  opinion,  that  they  cannot  support  the 

objection  that  others  are  not  made  co-Defendants." 

The  Master  of  the  Bolls. 

'  I  think   there  is  nothing  in  the  second  objection, 

that  the  Plaintiffs  have  not  made  the  assignees  parties 
'•'      to  the  suit  by  supplemental  bill,   to  which  it   might 
possibly  have   been   necessary  to  make   all  the  other 
i  Defendants  co-Defendants.     That  objection  cannot,  in 
^   ^  my  >opinion,  prevail.     The  Plaintiffs  have  made  them 

.  pai^ties  by  amendment,  and  the  result  is  this:  —  that  all 
the  parties  are  Defendants  to  the  same  bill,  and  con- 
sequently the  object  of  the  Court  is  attained,  for  you 
have  all  the  persons  interested  parties  to  the  same 
record.  That  is  all  that  is  required,  for  at  the  hearing 
of  the  cause  no  decree  can  be  made  as  between  co- 
Defendants. 


With  respect  to  that  matter,  therefore,  I  think  the 
Plaintiffs  have  taken  the  proper  course,  and  have  very 
wisely  made  the  assignees  parties  by  way  of  amendment. 

I  must  allow  the  other  objection ;  but  I  do  so  with 
great  regret.  I  do  so  because  I  could  not  disallow 
it  without  overruling  the  case  of  Fussell  v.  Elwin  (a), 
which   I  think  I  am  not  at  liberty  to  do.     I  do  not 

think 

(a)  7  Hare,  29. 
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think  that  the  cases  of  Fussett  v.  Elwin[d)  and  The 
AUamey^General  v.  Wilson  (J)  are  contradictory.  The 
case  as  to  Mr.  Eoiton  is  this :  —  he  was  a  trustee 
of  the  Company,  and,  although  he  is  not  stated  to 
have  been  appointed  a  director  of  the  Company,  yet 
he  seems  to  have  taken  some  active  part  in  the  pro* 
ceedings  of  the  Company.  He  is  made  party  in  respect 
of  two  matters :  first,  in  respect  of  his  liability  for  a 
transaction  in  which  he  has  taken  a  part,  and  by  means 
of  which,  Reid  obtained  an  advance  of  6000/.,  upon 
giving  a  security  for  it  to  the  trustees;  and,  secondly,  in 
respect  of  his  being  a  trustee.  As  to  his  trusteeship, 
I  am  clear  that  no  objection  for  want  of  parties  can  be 
sustained,  for  the  trusteeship  survived,  and  his  legal 
personal  representatives  would  not  be  necessary  parties ; 
and,  if  there  were  any  necessity  to  release  the  security, 
that  has  been  secured  by  the  order  of  the  7th  of  May 
1850,  which  was  referred  to. 


1851. 
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But  he  was  also  made  a  party  in  respect  of  the  ad* 
vance  of  the  60002^  to  Reid,  and  the  bill  prays  that  he 
and  the  other  parties  concerned  in  that  transaction  may 
replace  or  repay  to  the  Plaintiffs  all  sums  so  advanced 
and  paid  to  Reid.  It  is  said,  that  the  evidence  is 
insufficient  to  support  this  claim ;  but  it  is  impossible 
to  disallow  an  objection  for  want  of  parties,  because 
the  Plaintiff  alleges  that  the  evidence  he  has  adduced  is 
insufficient  to  prove  the  case  which  he  has  made  by 
his  bill.  It  is  next  stated,  that  Easton  was  not  a 
necessary  party  to  the  original  suit ;  and,  it  is  urged 
that  where  a  person  who  is  not  a  necessary  party  has 
been  made  a  party  to  the  suit,  it  would  be  laying  down 
a  new  principle,  to  hold  that  it  is  necessary,  in  case  of 
his  death  pending  the  suit,  to  make  his  legal  personal 

representatives 
(a)  7  Hare,  29.  .'  (6)  Cr.  ^  Ph.  p.  28. 
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representatives  parties  to  it.    Although  some  expres* 
sions  of  Sir  James  WigranCs  seem  to  go  to  that  extent, 
I  do  not  think  that  he  intended  more  than  this :  —  viz. 
Where  a  Plaintiff  may^  in  a  certain  case,  have,  at  his 
option,  a  limited  relief  against  certdn  persons,  and  a 
more  extended  relief  as  against  another  class  of  per- 
sons, if  he  thinks  fit  to  frame  the  bill  against  both, 
he  cannot,  upon  the  death  of  one  of  those  persons 
his  pending  the  suit,  alter  the  frame  and  scope  of  bill, 
and  by  waiving  relief  against  that  second  class,  go 
solely  against  the  others.     That  I  understand  to  be  the 
effect  of  what  he  intended  to  determine  in  the  case  of 
Fussell  V.  Eltoin.     He  says  (a),  "  The  Plaintiife  having, 
as  I  assimie,  that  option,  have  exercised  it  by  filing  a 
bill  against  alL     If,  at  the  hearing  in  such  a  case,  the 
Plaintifia  had  desired  arbitrarily  to  dismiss  their  bill  as 
against  some  or  one  of  the  Defendants,  and  to  have  a 
decree  made  against  the  others,  such  an  application 
would  have  been  refused.     The  Court  would  have  said, 
that  if  the  Plaintiffs  had    originally  elected  to  file 
their  bill  against  some  or  one  only,  those  against  whom 
the  bill  was  filed  might  have  proved  such  a  case  as 
would  have  shewn  that  they  ought  not  to  be  so  dealt 
with.     It  would  not  be  difficult  to  suggest  many  cases 
admitting  of  such  a  defence."     Possibly  also  the  Yice- 
Chancellor  considered,  that  the  remaining  Defendant 
might  have  framed  his  defence  differently,  or  himself 
have  taken  proceedings  against  the  deceased  person,  if 
that  person  had  not  originally  been  made  a  Defendant 
to  the  suit 


Now  to  apply  that  to  the  case  of   The  Attorney^ 
General  v.    Wilson.     There  were  five  members  of  a 

corporation. 


(a)  7 //ore,  31. 


(A)  Cr,  4-  PhU, 
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corporation,  who,  at  the  request  of  the  five  and  nine- 
teen other  members  of  the  governing  body  of  the  cor- 
poration, misapply  certain  fonds  of  the  corporation; 
they  misapply  them  by  executing  certain  deeds,  and 
^ving  certain  sums  of  money  to  various  persons.     An 
information  was  filed  by  Tlie  Attamey-General,  at  the 
relation  of  the  corporation,  against  the  five  persons  who 
acted  in  the  disposal  of  that  money,  but  not  making 
parties  to  the  suit  the  other  persons  who  called  upon 
and  required  the  five  to  do  the  acts  complained  of; 
an  objection  was  taken  for  want  of  parties,  that  all  those 
persons  were  responsible,  and  liable  to  contribution. 
Lord  Coitenliam  decided  that  there  was  no  contribution 
between  them,  and  he  also  goes  on  to  say  (a),   ^*in  this 
case  other  names  appear  to  the  resolutions  and  to  the 
memorial,  but  there  is  no  proof  before  me  that  the  con- 
duct of  any  other  member  of  the  corporation  was  such 
as  ^to  subject  him  to  the  responsibility  which  I  think 
attaches  to  these  five  Defendants ;  and  if  that  had  ap- 
peared, it  would  not  have  afforded  them  any  protection. 
I  am,  therefore,  of  opinion  that  they  cannot  support 
the  objection  that  others  are  not  made  co-Defendants.'' 
It  is  manifest,   that  Lord    Cottenham,  in  that  case, 
thought,  as  most  probably  any  other  person  would  have 
thought,  that  the  five,  who  had  clearly  acted  in  the 
matter  and  had  been  the  instigators  of  the  acts  com- 
plained of,  were  the  persons  primarily  liable,  and  that 
therefore  the  information  was  properly  filed  against 
those  persons  only,  although  the  Plaintiffs  or  the  relators 
might  have  made  other  persons  liable  with  them.    They, 
however,  thought  fit,  as  they  were  at  liberty  to  do,  to 
confine  the  relief  to  the  persons  who  principally  acted 
in  the  matter,  and  who  were  therefore  primarily  liable. 
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The  case  of  Fussell  v.  JElwin  does  not  diBpute  this 
principle,  but  it  decides  that,  assuming  that  those  nine- 
teen persons  could  have  been  made  liable,  although  in 
a  second  degree,  and  the  suit  had  in  the  first  instance 
made  those  persons  parties  to  the  suit,  and  one  of  them 
had  died,  the  Plaintiff  could  not  have  proceeded  with 
the  suit  without  bringing  his  legal  personal  representa- 
tive before  the  Court.  That  is  consistent  with  the  case 
of  The  Attorney^General  v.  Wilson. 


In  this  case,  assuming  that  it  was  not  necessary,  but 
that  the  Plaintiffs  had  a  right,  to  make  Mr.  JEtzstan  a 
party  in  the  first  instance,  and  they  having  thought  fit 
to  make  them  parties  in  respect  of  their  liability  (con- 
fining it  to  that),  the  Vice-Chancellor's  decision  is  clear 
upon  the  point,  that,  although  the  Plaintiffs  might  have 
confined  the  suit  to  the  others,  yet  as  they  have  thought 
fit  to  include  Mr.  JSaston^s  name,  and  seek  that  he 
should  contribute  with  the  others  in  the  repayment, 
they  cannot,  at  the  hearing,  alter  the  scope  and  frame 
of  their  bill,  and  proceed  without  having  his  repre- 
sentatives before  the  Court. 


For  these  reasons,  and  because  in  acting  otherwise  I 
should  be  overruling  the  case  of  Fussell  v.  Elwin^  and 
without  saying  what  my  opinion  would  have  been  in 
the  absence  of  that  decision,  I  think  the  first  objection 
must  be  allowed. 
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BOLTON  V.  POWELL. 
HOWARD  V.  EARLE- 


June  12,  13. 


I^HIi  Circumstances  giving  rise  to  this  suit  were  as  A  suit  cannot 
PI,  be  maintained 

-     toUows:—  in  this  Court 

by  a  party 

David  Bolton,  the  intestate,  died  in  1814,  and  letters  inteirested  in 

the  mtfifttBte  ft 

of  administration  were  in  May  1814  granted  by  the  estate  upon  an 

Prerogative  Court  to  miliam  Bolton  his  son.     William  administration 

®  ^  ^  bond,  where 

Bolton,  and  Cook  and  Leopard,  as  his  sureties,  entered  no  special 

into  the  usual  bond  to  the  Archbishop  of  Canterbury  for  gh^n  Vhy 
12,000/.  as  required  by  the  22  &  23  Car.  2.  c.  10.  s.  1.  the  proceed- 

The  condition  of  the  bond  was  as  follows :  —  taken  in  the 

name  of  the 

"  The  condition  of  this  obligation  is  such,  that  if  the  ^  HdTalso, 

above  bounded  William  Bolton,  one  of  the  natural  and  that  an  order 

lawful  children  of  David  Bolton,  late  of  &c.,  deceased,  gjastical  Court 

and  administrator  of  all  and  singular  the  goods,  chattels,  to  attend  with 

and  credits  of  the  said  deceased,  do  make  or  cause  to  be  chancery  as 

made  a  true  and  perfect  inventory  of  all  and  singular  way.^e  re- 
*  ^        ''  ,  °  quisite  and 

the  goods,  chattels  and  credits  of  the  said  deceased,  necessary  for 

which  have  or  shall  come  to  the  hands,  possession,  or  ^ncgof  ju^*^^^^ 

knowledge  of  him  the  said  William  Bolton,  or  into  the  is  not  a  suffi- 


hand 


cient  reason. 


Dates. 

1814. 

i><ii»(/^.died. 

1833. 

2  Jan.  Order  of  Eccle- 

.— 

May,  Administration 

siastical  Court. 

granted  to  W.  B. 

1836. 

Stood  over  for  want  of 

1915. 

Oct.  Administration  bond. 

parties. 

1817. 

W.  B.  died. 

1838. 

Abatement    by   marriage 

— 

Snxtoi  Bolton  y.  Cook, 

of  Plaintiff  J?o//oii. 

1818. 

Do.    SfgM  V.  Cook. 

1847. 

Death  of  Plaintiff  ^o^on. 

1832. 

3  Dec.   Bolton  v.  PoweU 
instituted. 

1848. 

Supplemental  bill. 
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1851.  hand  or  possession  of  onj  other  person  or  persons  for 
him,  and  the  same,  so  made,  do  exhibit  or  cause  to  be 
exhibited  in  the  Registry  of  the  Prerogative  Court  of 
Canterbury^  at  or  before  the  last  day  of  April  next 
ensuing,  and  the  same  goods,  chattels,  and  credits  of 
the  said  deceased  at  the  time  of  his  death,  which  at 
any  time  after  shall  come  to  the  hands  or  possession  of 
the  said  Williatn  Bolton,  or  unto  the  hands  or  possession 
of  any  other  person  or  persons  for  him,  do  well  and 
truly  administer  according  to  law.  And  further,  do 
make,  or  cause  to  be  made,  a  true  and  just  account  of 
his  said  administration,  at  or  before  the  last  day  of 
October y  which  shall  be  in  the  year  of  our  Lord  1816  ; 
and  all  the  rest  and  residue  of  the  said  goods,  chattels, 
and  credits  which  shall  be  found  remaining  on  the  said 
administrator's  accounts  (the  same  being  first  examined 
and  allowed  by  the  Judge  or  Judges  for  the  time 
being  of  the  said  Court),  shall  deliver  and  pay  unto 
such  person  or  persons  respectively,  as  the  Judge  or 
Judges  by  his  or  their  decree  or  sentence  (pursuant  to 
the  true  intent  and  meaning  of  an  act  of  parliament, 
entitled  ''  an  act  for  the  better  settling  the  intestate's 
estates  ")  shall  limit  and  appoint ;  and  if  it  shall  here- 
after appear,  that  any  last  will  and  testament  was  made 
by  the  said  deceased,  and  the  executor  or  executors 
therein  named  do  exhibit  the  same  in  the  said  Court, 
making  request  to  have  it  allowed  and  approved  ac- 
cordingly, William  Bolton,  being  thereunto  required,  do 
render  and  deliver  up  the  said  letters  of  administration 
(approbation  of  such  testament  being'  first  had  and 
made  in  the  said  Court),  then  this  obligation  to  be  void 
and  of  non-effect,  or  else  to  remain  in  full  force  and 
virtue." 

William  Bolton  received  considerable  assets  of  David 
Bolton,  and  died  in  1817.     In  the  same  year,  a  suit  of 

Bolton 
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Bolton  V.  Cook  was  instituted  by  the  next  of  kin  of  1851. 
David  Bolton  against  the  personal  representative  of 
William  Bolton^  to  recover  the  assets  of  David  Bolton 
received  by  William  Bolton.  In  1818,  a  second  suit 
of  Smith  y.  Cook  was  instituted  by  a  creditor  to  ad- 
minister William  BoltofCs  personal  estate.  In  these 
suits,  the  next  of  kin  of  David  ^oZ/onr  established,  as 
against  the  personal  estate  of  William  Bolton^  a  claim 
of  66957. ;  but  his  personal  estate  proving  deficient,  a 
sum  of  900i  only  was  recovered. 

Ckarlotte  Bolton,  the  Plaintiff  in  Bolton  v.  Fowellf 
who  was  one  of  the  next  of  kin  and  the  administratrix 
de  bonis  non  of  David  Bolton,  filed  this  bill  on  the  3d 
of  December  1832,  on  behalf  of  herself  and  all  other 
such  next  of  kin,  against  the  representatives  of  William 
Bolton,  the  sureties  in  the  bond  and  the  legal  personal 
representative  of  the  late  Archbishop  of  Canterbury, 
alleging  the  devastavit  by  William  Bolton:  the  pro- 
ceedings in  the  former  suits :  —  that  the  bond  was 
forfeited: — and  that  Charles  Manners  Sutton,  the  per- 
sonal representative  of  the  Archbishop,  was  a  trustee 
of  the  bond,  and  bound  to  enforce  the  same  for  the 
benefit  of  the  estate  of  David  Bolton,  but  that  he 
declined  to  join  as  Plaintiff  in  this  suit.  The  bill 
prayed  a  declaration,  that  the  57957.  remaining  unpaid 
was  a  specialty  debt  of  William  Bolton  under  the 
administration  bond: — that  the  legal  personal  repre- 
sentative of  the  Archbishop  was  a  trustee  for  the 
benefit  of  the  estate  of  David  Bolton :  ^^thtit  that 
sum  and  interest  were  due  to  the  Plaintiff  by  William 
Bolton  and  his  two  sureties,  and  that  the  real  estates  of 
William  Bolton  might  be  sold  and  applied  in  payment. 

On  the  2nd  of  January  1833,  the  Prerogative  Court 

"  gave  permission  for  the  bond  entered  into  by  William 

Vol.  XIV.  U  Bolton 
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1851.  Bolton  together  with  Harry  Cook  and  John  Leopard, 
and  then  remaining  in  the  Registry  of  that  Court,  for  the 
faithful  administration  of  the  goods,  chattels,  and  credits 
of  the  said  deceased,  and  bearing  date  the  18th  day  of 
October  1815,  to  be  attended  with  in  his  majesty's  High 
Court  of  Chancery  of  England,  as  might  be  requisite 
and  necessary  for  the  furtherance  of  justice." 

The  representative  of  the  Archbishop,  by  his  answer, 
said,  that  he  claimed  no  interest  in  the  bond,  and  he 
submitted  whether  he  was  a  trustee,  and  whether  he 
was  bound  to  enforce  it,  and  he  submitted  to  act  as  the 
Court  might  direct 

The  cause  came  on  for  hearbg  before  Lord  Langdale 
on  the  30th  of  June  1836,  when  an  objection  was  taken, 
that  the  other  next  of  kin,  the  assignees  of  Cook,  who 
had  become  bankrupt,  and  other  persons,  were  necessary 
parties.  The  objection  was  allowed,  and  the  cause  was 
ordered  to  stand  over. 

In  the  same  year,  1836,  the  bill  was  amended  by 
making  Mrs.  Howard  (the  Plaintiff  in  the  second  suit 
of  Howard  v.  EarU),  who  was  one  of  the  next  of  kin  of 
David  Bolton  and  other  persons,  Defendants.  Miss 
Bolton,  the  Plaintiff  in  the  first  suit,  married  in  1838, 
and  the  suit  thereby  abated,  and  she  died  in  1847, 
without  having  revived  it.  No  decree  hjid  ever  been 
made  in  Bolton  v.  Powell. 

In  1848,  Mrs.  Howard  filed  a  bill  of  revivor  and 
supplement  (Howard  v.  Earle)  to  have  the  benefit  of 
the  former  proceedings. 

The  two  causes  now  came  on  for  hearing.  There 
was  no  evidence  of  any  reason  why  proceedings  had  not 

been 
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been  inatituteil  in  the  name  of  the  Ordinary,  the  Plain-        1851. 
tiff,  in  that  respect,  relying  simply  on  the  order  to 
produce  the  bond. 

Mr.  Raupell  and  Mr.  Glasse,  for  the  Plwntiff.  The 
Ecclesiastical  Court  having  authorised  the  bond  to  be 
put  in  suit,  the  objection  which  prevented  the  parties 
obtaining  relief  in  the  cases  of  Parker  v.  Younff  (a)  and 
The  Archbishop  of  Canterbury  v.  Tubb  (i),  has  been 
removed.  It  is  not  necessary  to  have  an  assignment  of 
the  bond ;  all  that  is  required  is,  to  have  the  sanction 
of  that  Court,  and  an  order  that  the  bond  may  be  at- 
tended with.  In  the  Goods  of  Hall  (c),  Younge  v. 
Skeltan  (d),  Godwin  v.  Knight  {e). 

There  has  been  a  dear  breach  of  the  condition  of 
the  bond.  No  inventory  has  been  exhibited,  the  ad- 
ministrator has  not  well  and  truly  administered,  no 
account  has  been  made,  and  the  residue  has  not  been 
pidd  over  to  the  parties  entitled  by  law.  The  case 
of  the  Archbishop  of  Canterbury  v.  Robertson  {g)  shews, 
that  the  misapplication  of  the  assets  by  the  administra- 
tor is  a  substantial  breach  of  the  condition  ^*  well  and 
truly  to  administer  according  to  law." 

The  bond  is,  by  the  act  of  22  &  23  Car.  2.  c.  10.,  di- 
rected to  be  taken,  for  the  very  purpose  of  securing  the 
assets  to  the  parties  beneficially  entitled  thereto.  The 
bond  is  now  vested  in  the  legal  personal  representative 
of  the  Archbishop,  and  not  in  his  successor ;  Howley 
V.  Knight  {h)\  and  he  is  a  mere  trustee  of  it  for  the 

parties 
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>)  6^gqg.26l.  (e)  1  RoberUofCt  Ecc.  Rep. 

\b)  3  BingTTrV^BQ.  652. 

(c)  1  Haggard,  Ecc,  R.  139.  (g)  1 0.  4-  Mee.  712. 

(d)  3  Haggard,  Ecc.  R,  780.  (h)  Q.  B.  Nov,  1849. 
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1851.  parties  interested  in  the  assets,  Ashley  v.  BaiUie{a\ 
where  the  Court  said,  "  the  Pluntiffii  are  primd  facie 
legatees,  and  as  such,  the  bonds  are  properly  in  trust 
for  themJ*  That  case  also  shews,  that  real  assets  may 
be  followed  under  administration  bonds  by  legatees, 
and  that  the  right  of  the  next  of  kin  to  sue  is  ex 
debito  justiticB  (&)• 

They  also  referred  to  Greerside  v.  Benson  (c),  Thomas 
V.  The  Archbishop  of  Canterbury  {d)^  and  Humphreys 
V.  Humphreys  (e). 

Mr,  R.  Palmer  and  Mr.  T.  H.  Hall,  for  parties  in 
the  same  interest,  took  no  part  in  the  discussion. 

Mr.  fVhitbread,  for  parties  similarly  situated,  adopted 
the  same  course. 

Mr.  Chandless  and  Mr.  Hoare,  for  the  heiress  of 
WiUiam  Bolton.  Both  the  claim  made  by  the  Pkdntiff 
and  the  form  of  the  suit  are  admitted  to  be  novel. 
The  question  is,  whether  one  of  the  next  of  kin  or  the 
administratrix  de  bonis  non  is  entitled  to  sue  in  this 
Court,  in  her  own  name  as  a  bond  creditor,  upon  a 
bond  given  to  another  person,  there  being  no  assign- 
ment of  the  bond  or  any  authority  to  sue,  other  than 
that  which  may  be  inferred  by  the  order  to  produce 
the  bond. 

First,  this  being  a  mere  legal  demand,  the  proceed- 
ings ought^to  have  been  at  law  in  the  name  of  the 
Ordinary,   and  the  Plaintiff  has  no  right  to  sue  in 

her 


(a)  2  Vet.  sen.  p.  369.  (c)'  TAlX:^,^D'. 

-"JV)  See    The  Archbiihop    of  \d)  1  CW,399. 

CanterburyrMotue,  Cowper,  140.  {e)  3  P.  Wms,  349. 
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her  own  name  in  equity.  There  is  no  privitj  between  1851. 
tlie  PlwitifF  and  the  obligors  of  the  bond ;  and  even 
if  she  were  an  assignee  of  the  bond,  she  could  not  sue 
in  equity,  without  proving  that  the  obligee  refused  to 
allow  his  name  to  be  used,  or  some  other  sufficient  spe- 
cial circumstances  ;  Hammo'nd  v.  Messenger  (a) ;  neither 
of  which  has  the  Plaintiff  affected  to  da  The  case  is 
similar  to  those  where  a  legatee,  instead  of  the  executor, 
has  attempted  to  sue  a  debtor  to  the  estate.  It  has 
been  repeatedly  held  that  he  cannot  do  this,  unless  he 
proves  that  there  is  collusion  between  the  debtor  and 
the  executor,  or  other  special  and  "  peculiar  circum- 
stances :  **  Redesddle  (J),  Barker  v.  Birch  (c).  It  is 
said  that  the  Archbishop  is  a  trustee ;  but  the  origin  of 
the  practice  of  taking  bonds  shews  that  such  is  not  the 
case.  Originally,  the  goods  of  an  intestate  were  vested 
in  the  Ordinary,  to  be  disposed  of  in  pios  usus.  By  the 
statute  of  31  Ed.  3.  st  1.  c.  11.,  the  Ordinaries  were  re- 
quired to  **  depute  the  next  and  most  lawful  friends  of 
the  dead  person  intestate  to  administer  his  goods."  The 
Ecclesiastical  Courts  then  took  bonds ;  but  it  was  held, 
at  law,  that  they  had  no  authority  to  do  so,  that  they 
could  not  oblige  an  administrator  to  a  distribution, 
and  that  their  bonds  taken  to  that  intent  were  void ; 
Huglies  v.  Hughes  (d).  The  statute  of  22  &  23  Car.  2 
c.  10.  was  passed  a  few  years  after  to  remove  the 
difficulty;  Edwards  v.  Freeman {ey  It  enacts,  that 
Ordinaries  **  shall  and  may,"  upon  granting  administra- 
tion, take  bonds  with  two  sureties  in  the  name  of  the 
Ordinary,  in  the  form  there  set  forth.  This  act,  there- 
fore, only  gave  validity  to  the  bonds  previously  taken, 
and  enabled  the  Ecclesiastical  Court  to  enforce,  by  legal 

means, 

__9Shnofu,  327.  (d)  1  Levhiz,  233. 

\b)  R  IM.  4tli  eJ.  (e)  2  P.  Wnu.  p.  440. 447. 

(c)  I  DeG./tS.  376.  ^1 
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1851.  means,  the  duties  to  which  the  administrator  was  subject ; 
but  it  no  where  points  to  any  such  relation  as  trustee  and 
cestui  que  trust  as  between  the  Ordinary  and  next  of 
kin.  There  is  no  authority  for  treating  a  public  func- 
tionary in  that  character ;  and  the  case  of  Parker  y. 
Younff  (a),  where  the  point  was  insisted  on,  shews  the 
contrary. 

Secondly.  There  has  been  no  breach  of  the  condition 
of  the  bond  for  which  more  than  nominal  damages  could 
be  recovered ;  for,  as  to  the  non-exhibition  of  the  in- 
ventory, nominal  damages  only  could  be  obtained. 
Archbishop  of  Canterbury  v.  Robertson  {b) ;  and  the 
Ecclesiastical  Court  would  not  allow  a  party  to  sue  on 
the  bond  for  such  a  trivial  breach ;  Crowley  v.  Chipp^c)^ 
The  same  observation  applies  to  the  rendering  an  ac- 
count. Then,  as  to  the  paying  over  the  residue  to  the 
next  of  kin,  there  is  no  breach  until  a  decree  of  the 
Court  has  been  made;  Archbislwp  of  Canterbury  v. 
Robertson  (cT).  There  only  remuns  the  condition  *^  well 
and  truly  to  administer ; "  and  as  to  that,  there  is  no 
evidence  of  any  devastavit.  The  administrator  it  is 
true  received  assets,  and  has  died  having  part  in  his 
hands :  that  was  unavoidable,  but  no  devastavit.  There 
was  no  devastavit  at  his  death,  and  if  it  took  place 
subsequently,  it  was  not  a  breach  of  the  condition  of  the 
bond.  In  the  case  of  the  Archbishop  of  Canterbury  v. 
Robertson^  the  circumstances  were  very  different ;  there, 
the  administrator  had  unnecessarily  sold  out  stock  and 
"  applied  and  converted  it  to  his  own  use  "  (e),  and  after- 
wards became  bankrupt,  whereby  the  amount  had  be- 
come irrecoverably  lost  in  his  lifetime. 

Thirdly. 

(a)  6  Beav.  261.  ArchbUhop  of  Canterbury  v.  Tof)- 

\b)  1  Cr.  ^  Mec.  p.  712.  pen,  8  Bam,  ^  Cr.  151 . 

\c)  1  Curteis,  450.  (e)  1  Cr.  <j-  M.  p.  712. 

(rf)  ICr.  4-  Mee.  7ll.j  and 
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Thirdly.  In  point  of  pleading,  the  suit  is  wholly  ^_^^£]^ 
irregular.  The  order  of  the  Ecclesiastical  Court,  on 
which  the  Plaintiff's  right  is  founded,  was  obtained 
after  the  filing  of  the  original  biU,  and  this  defect 
cannot  be  cured  by  the  supplemental  bilL  At  the 
filing  of  the  bill,  the  case  stood  precisely  in  the  situa- 
tion of  Parker  t.  Yaunff  (a),  in  which  it  was  expressly 
decided,  that  where  there  is  no  authority  to  put  the 
bond  in  suit,  such  bond  does  not  constitute  a  specialty 
debt.  The  case  of  Pritchard  v.  Draper  (b)  shews,  that 
a  supplemental  title  cannot  support  a  bill.  In  that  case, 
a  suit  was  instituted  to  recover  a  solicitor's  biU,  but  a 
signed  bill  had  not  been  delivered,  according  to  the 
statute,  previous  to  the  filing  of  the  bill.  It  was 
afterwards  done,  and  a  supplemental  bill  filed,  staling 
that  fact ;  but  Lord  Lyndhurst  held,  that  the  supple- 
mental bill  **  could  not  have  cured  this  objection  "  (c). 
Here,  the  case  would  have  been  different  if  the  Ordinary 
had  been  Plaintiff.  Again,  the  bill  of  revivor  is  filed 
by  a  person  who  does  not  represent  the  original  Plain- 
tiff, and  who,  before  decree,  is  not  entitled  to]  revive 
the  suit. 

Fourthly.  There  is  still  an  absence  of  necessary  pai^ 
ties ;  there  is  no  representative  of  the  original  intestate, 
or  of  the  ori^al  Plaintiff  before  the  Court. 

Lastly.  The  Plaintiff  is  barred  by  her  laches  and  the 
lapse  of  time.  Twenty  years  will  bar  a  specialty,  and 
here  the  right  accrued  in  1817 ;  again,  the  abatement  oc- 
casioned by  the  marriage  of  the  original  Plaintiff  ought 
to  have  been  remedied  by  a  revivor  within  six  years 

after 

(a)  eBeavan,  261.  (r)  lb.  198. 

lb)  1  Ruis.  i  Myl.  197. 
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after  the  abatement^  otherwise  the  remedy  is  gone; 
HolUngshead^s  Case  (a),  where  it  is  said,  '*  that  the 
Statute  of  Limitations  may  be  pleaded  to  a  bill  of 
revivor,  if  the  proper  representatives  do  not  proceed 
within  six  years  after  the  abatement."  This  is  not  a 
case  where  the  Plaintiff  is  entitled  to  any  indulgence 
by  way  of  inquiry  or  otlierwise.  Marten  v.  Whichelo  (A). 

Tlie  Master  of  the  Bolls  called  Mr.  RoupeWs  par- 
ticular attention  to  the  objection  arising  upon  the  deci- 
sion in  Hammond  v.  Messenger. 

Mr.  Roupell,  in  reply. 

In  Hammond  v.  Messenger^  Messenger,  the  debtor,  was 
alive ;  and  the  attempt  was,  to  transfer  the  jurisdiction 
from  a  Court  of  law  to  a  Court  of  equity,  without  any 
specialty  to  warrant  it.  Here,  the  debtor  is  dead,  and 
this  gives  the  Plaintiff  an  equitable  remedy  by  ad- 
ministration of  his  assets.  Lord  Redesdale  (c)  says,  **  In 
roost  cases,  the  person  having  the  legal  title  in  the  sub- 
ject must  be  a  party,  though  he  has  no  beneficial  interest, 
that  the  legal  right  may  be  bound  by  the  decree  of  the 
Court  Thus,  if  a  bond  or  judgment  be  assigned,  the 
assignor,  as  well  as  the  assignee,  must  be  a  party,  for 
the  legal  right  of  action  remains  in  the  assignor."  He 
therefore  assumes,  that  a  suit  may  be  instituted  by  the 
assignee  of  a  bond. 

The  Master  of  the  Kolls. 

[  am  satisfied,  upon  general  principles,  that  an  ad- 
ministrator de  bonis  non  cannot  sustain  a  suit  in  this 
Court  for  the  purpose  of  making  the  real  estate  of  the 

administrator 


(a)  1  P.  WilSams,  742.  and 
Hcdetdafc,  317. 


(6)  CV.  *  Ph.  257. 
(c)  P.  179.  4th  ed. 
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administrator  and  the  sureties  who  joined  him  in  a  1851. 
simple  administration  bond  to  the  Ordinary  liable,  un- 
less the  suit  be  either  instituted  in  the  name  of  the 
Ordinary,  or  there  be  some  very  special  circumstances 
to  give  the  Court  jurisdiction  in  such  a  matter.  That 
is  all  that  is  necessary  for  me  to  decide,  and  having 
arrived  at  that  conclusion,  I  am  of  opinion  that  the 
Plaintiff  cannot  succeed. 

The  circumstances  of  this  case  are  certainly  not  such 
as  to  make  the  Coiirt  disposed  to  stretch  any  principles 
of  equity  in  favour  of  the  Plaintiff.  The  intestate,  whose 
estate  was  improperly  administered,  died  in  1814.  His 
administrator,  who  improperly  dissipated  that  estate, 
died  in  Jujie  1817,  and  therefore  the  breach  of  the  bond, 
in  respect  of  which  the  bond  became  enforceable  against 
the  estate  of  WilKam  Bolton  and  his  co-sureties,  had 
arisen  and  existed  in  the  year  1817.  Two  suits  were 
instituted  immediately  after,  one  by  the  administratrix 
de  bonis  non  of  the  original  intestate,  for  the  administra^ 
tion  of  the  personal  estate  of  WilUam  Bolton,  and  an- 
other suit  by  creditors  for  the  same  purpose.  It  is 
manifest,  therefore,  that  this  bond,  if  it  were  a  specialty 
debt  (which  for  this  purpose  I  assume  it  to  be)  against 
the  estate  of  William  Bolton,  might  have  been  enforced 
at  that  time.  If  it  had  been  proved  in  the  suit,  it  would 
probably  have  exhausted  his  whole  estate,  for  it  would 
have  ranked  as  a  specialty  debt.  If  it  had  not  been 
paid  in  full,  there  was  the  real  estate  of  William  Bolton, 
which,  though  not  the  subject  of  that  suit,  might  still 
have  been  resorted  to  in  another  proceeding. 

Nothing  could  have  been  more  easy  (assuming  the 
Court  to  have  jurisdiction  either  in  the  name  of  the 
Ordinary  or  otherwise)  than  for  the  persons  interested 

to 
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1851.  to  have  then  instituted  proper  proceedings  against  the 
real  estate  of  WiUiam  Bolton^  for  the  purpose  of  en- 
forcing the  payment  of  that  bond ;  but  no  steps  what- 
ever were  taken  till  the  year  1832.  That  undoubtedly 
is  no  bar  at  law  or  in  equity  upon  a  specialty  debt,  only 
fifteen  years  having  elapsed. 

The  proper  course,  as  it  appears  to  me,  was,  to  have 
instituted  proceedings  in  a  court  of  common  law  in  the 
name  of  the  obligee  of  the  bond,  for  the  purpose  of 
enforcing  the  penalty.  I  am  confirmed  in  that  view  of 
the  case  by  the  circumstance  that  no  case  has  been  found 
in  equity  (though  if  the  jurisdiction  existed  in  equity 
there  must  have  been  many)  in  which  any  such  suit  has 
been  instituted  in  the  first  instance  in  a  court  of  equity. 
In  all  the  cases  in  equity,  except  Parker  v.  Young,  an 
action  was,  in  the  first  instance,  brought  against  the 
obligor  of  the  bond,  apparently  for  the  whole  amount 
of  the  penalty,  and  it  was  the  obligor  who  came  into 
equity  to  stay  the  action,  and  succeeded,  upon  sub- 
mitting to  account  in  this  Court  for  the  assets  of  the 
intestate  which  he  ought  to  have  administered,  and 
thus  rendering  himself  liable  to  pay  the  amount. 

In  the  case  of  Parker  v.  Young  (a),  a  suit  was  in- 
stituted by  a  creditor.  There  is  this  very  material 
distinction,  in  favour  of  the  Plaintiff,  between  that  case 
and  the  present,  that  in  Parker  v.  Young  the  claimant 
had  not  obtained  the  sanction  of  the  Ecclesiastical 
Court  for  putting  the  bond  in  suit.  Lord  Langdale 
expressly  decided,  that  no  such  suit  as  that  could  be 
maintained  in  this  Court ;  but  he  did  not  decide,  that 
such  a  suit  would  lie  in  this  Court,  even  if  the  sanction 

of 

(«)  6  Beavan,  p.  264. 
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of  the  Ecclesiastical  Court  had  been  obtained  for  that  1851. 
purpose,  though  his  observations  tend  in  that  direction. 
He  sajs,  <^  In  the  absence  of  all  authority  on  the 
subject,  it  does  not  appear  to  me,  that  any  one  can  be  a 
specialty  creditor  under  a  bond  which  he  does  not  pro- 
duce "  (here  he  does  produce  it),  **  which  is  not  under 
his  control,"  (here  it  is  not  under  his  control,  but 
under  the  control  of  the  Ecclesiastical  Court),  "  which 
was  not  executed  to  him  or  to  his  intestate,  but  was  ex* 
ecuted  to  a  public  officer,  and  remains  subject  to  the 
judicial  control  of  the  Ecclesiastical  Court,  which  has 
discretion  to  determine,  whether  the  bond  shall  be  put 
in  suit  or  not,  and  on  what  terms." 

Lord  Langdale*Q  decision  therefore  seems  to  go  to 
this :  that  no  person  can  be  considered  a  specialty  cre- 
ditor, or  entitled  to  sue  as  a  specialty  creditor  under  a 
bond  of  this  description.  Though  that  is  not  directly 
decided  by  him,  yet  it  seems  to  be  the  fair  inference 
to  be  drawn  from  the  observations  he  makes.  If  the 
Ordinary  sued  here,  he  would  have  an  entire  control 
over  the  bond,  and  be  enabled  to  deal  with  it  as  he 
thought  fit. 

This  suit  was  instituted  in  1832,  and,  as  respects  one 
Defendant,  the  case  of  Hammond  v.  Messenger  (ci)  is 
precisely  in  point.  In  this  case  Harry  Cooky  who  was 
one  of  the  sureties  in  the  bond,  was  alive  when  the  suit 
was  instituted,  and  consequently,  as  against  him  at 
least,  the  proceeding  ought  to  have  been  a  simple  ac- 
tion at  law  (i) ;  and  assuming  (which  I  am  of  opinion 
however  ought  not  to  be  assumed  in  favour  of  the 
Plaintiff)  that  this  order  of  the  Ecclesiastical  Court 

amounts 

{a)  9^mofu,  327.  (b)  See  6  Beavan,  185. 
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amounts  to  an  aaugnment  of  the  bond  to  the  Pkintiff, 
yet,  as  against  Harry  Cooky  the  case  of  Hammond  v. 
Messenger  is  a  decisive  authority,  that,  as  against  him 
at  least,  the  bond  could  only  be  enforced  by  an  action 
at  law,  and  that  no  suit  could  then  have  been  main- 
tained against  him  in  this  Court. 

It  is  then  said,  that  with  respect  to  the  other  obligors 
of  the  bond,  jurisdiction  is  ^ven  by  reason  of  their 
being  dead,  and  of  the  right  to  institute  a  suit  for  the 
administration  of  their  assets,  against  which  this  bond 
might  be  proved  as  an  ordinary  debt.  Assuming  it  to 
be  true  (which  I  think  is  not  established),  that  where  a 
bond  is  given  to  the  obligee  expressly  in  trust  for 
other  persons,  they  could,  in  the  absence  of  the  obligee, 
maintain  a  suit  in  this  Court  on  that  bond  for  the  ad- 
minbtration  of  the  assets  of  the  obligor,  it  is  by  no 
means  equally  clear,  that  the  same  right  would  exist 
in  cases  of  constructive  trusts,  in  the  absence  of  any 
special  circumstances,  to  shew  why  the  legal  creditor 
himself  did  not  institute  the  suit  and  maintain  the 
proceedings.  The  Plaintiff  is  not  a  direct  cestui  que 
trust;  for  she  is  not  named  or  described  in  the  bond. 
The  bond  is  defeasible  on  the  performance  of  four  con- 
ditions. The  1st  is  to  make  an  inventory :  this  creates 
no  trust;  the  3rd  is  to  make  a  true  account:  to  this 
the  same  observation  applies;  the  4th  is  to  pay  the 
residue  to  such  persons  as  the  Judge  of  the  Eccle- 
siastical Court  shall  direct;  with  respect  to  this  no  trust 
exists.  The  remaining  or  2nd  condition  is  the  only 
one  on  which  any  question  can  arise,  this  is  that  the 
administrator  '^  shall  well  and  truly  administer  according 
to  law." 


It 


Powell. 
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It  18  said,  that  persons  \^ho  are  interested  in  the        1851. 
estate  are  entitled  to  take  such  proceedings  as  the  law       «    ^^ 
will  allow,  in  order  to  enforce  the  due  administration      _   v, 
of  that  estate;   but  it  would  be  a  strong  thing  to 
say  (assuming  that    the    second  condition  creates   a 
constructive  trust),  that  persons  interested  in  or  re- 
presenting that  estate  are  to  be  at  liberty  to  prove 
an  administration  bond  as  a  debt,  under  a  decree  for 
the  administration  of  assets  (which  is  the  most  favour- 
able way  in  which  I  can   put  it  for  the  Plaintiff), 
without  shewing  to  the  Court,  why  it   is,  that  the 
obligee,  to  whom  that  bond  is  expressly  given,  does 
not  come  forward  and  does  not  bind  himself  by  the  pro- 
ceedings, so  that  no  further  proceedings  can  afterwards 
be  taken  upon  that  bond. 

If  this  be  so,  in  the  case  of  an  ordinary  bond,  I 
think  it  much  stronger  where  the  public  officer  of  the 
Ecclesiastical  Court  is  the  obligee ;  and  I  think  that  no 
person  ought  to  be  allowed  to  sue  for  the  enforcement 
of  such  a  bond,  without  explaining  and  proving  what 
it  is  that  prevents  him  from  obtaining  the  sanction  of 
the  obligee  for  using  his  name  as  Plaintiff  in  the  suit  in 
this  Court. 

If  the  fact  be  (which  possibly  may  be  the  case),  that 
upon  application,  no  suit  could  be  instituted  in  this 
Court  in  the  name  of  the  Ordinary,  and  that  the  Or- 
dinary would  not  allow  his  name  to  be  used  in  a  suit  in 
equity,  it  is,  in  my  mind,  only  one  additional  fact  to 
prove,  that  the  Plaintiff,  in  coming  in  the  first  instance 
to  a  court  of  equity,  has  mistaken  the  Court  in  which 
the  proceedings  ought  to  have  been  instituted  by  her. 

It 
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185L  It  18  said,  that  if  the  Plaintiff  proceeded  at  law,  in 

the  name  of  the  Ordinary,  the  money  would  be  paid 
to  the  Archbishop  of  Canterbury^  and  that  he  could  not 
retain  it  In  fact,  however,  the  Archbishop  would  not 
receive  it ;  and  though  the  action  were  instituted  in  his 
name,  the  real  Plaintiff  in  the  action  would  receive  the 
money,  but  he  must  either  prove  that  he  is  the  next  of 
kin,  and  that  all  the  debts  have  been  satisfied,  or  that 
he  is  a  creditor,  and  has  not  received  his  debt.  Whether 
the  Plaintiff  would  be  entitled  to  recover  as  the  l^al 
personal  representative  of  the  intestate  I  do  not  stay  to 
inquire ;  but  if  she  could,  she  would  then  receive  it  in 
her  character  as  representative,  and  as  such  be  account- 
able in  this  Court  to  the  persons  beneficially  interested 
in  the  estate. 

I  think  Barker  v.  Birch  (a),  and  that  class  of  cases  (6) 
in  which  the  Court  will  not  allow  a  person  interested 
in  a  debt,  due  to  the  testator's  estate,  to  sue,  unless  some 
special  circumstances  are  established,  have  a  strong 
bearing  on  this  case ;  and  they  confirm  me  in  the  view 
I  have  adopted,  and  in  the  conclusion  I  have  come  to. 

All  I  decide  in  this  case  is  (and  I  am  desirous  not  to 
decide  any  thing  further), —  that  the  administratrix  de 
bonis  non  of  an  original  intestate  cannot  sue,  in  this 
Court,  upon  or  enforce  the  bond  given  to  the  Archbishop 
of  Canterburj/i  against  the  estate  of  the  administrator, 
or  against  the  co*sureties  in  the  bond,  without  shewing 
why  the  Archbishop  himself  did  not  institute  the  pro- 
ceedings :  and  I  wish  carefully  to  guard  myself  against 

determining, 

(a)  I  De  G.  ^  Sm.  376.  tott,  cited  6  Vet,  749  ;  Ptarse  v. 

{b)  Uiifsron  y,  Mair,  2  Vcs,  Ileufiit,  7  Simon*,  471.;  Lan- 
jun.  95.;   Bechlei/  v.  Dorrtng"      catier  y.Evors,4!  Beavan,  158, 
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determining,  that  the  Archbishop  himself  could  sue^  1851. 

even  if  the  suit  were  instituted  in  his  name.  BoltcT^ 

For  the  reasons  which  I  have  stated,  I  think  this  bill  1^<>^^"- 
must  be  dismissed  with  costs. 


Note. — An  appeal  is  pending. 


NORMS  V.  WRIGHT.  jui^  23, 24. 

29. 
T^HIS  suit  was  instituted  in  November  1849,  by  Mrs.  It  is  the  duty 
-■-    WUliam    T.  Norris  and   her   children,   to   make  ^ho  executes 

trustees  liable  for  an  improper  investment  of  trust  a  power  to 

shew  that  he 

monies  in  which  thej  were  interested.  has  complied 

with  the  exi- 
gencies re- 
It  appeared  that  in  January  1838,  the  Flaintifl^  then  quired  by  it. 

Margaretta  Havers,  married   mUiam  T.  N&rris,   and,  ^°ries  the^n- 

that  vestment  of 
the  trust  fund, 
the  burden  of  proof  lies  on  him  to  shew,  that  it  is  a  fit  and  proper  investment. 

hyncKfi  Act  (4  &5  W^  4.  c.  29.)  only  relieves  a  trustee  from  any  liability  in  respect 
of  an  investment  in  Ireland  instead  of  England,  and  therefore  where,  upon  petition 
under  the  act,  the  Court  sanctioned  an  investment  which  was  made  without  proper 
evidence  of  value,  and  without  the  consent  of  the  necessary  parties,  and  there  was  a 
loss,  the  trustees  were  held  liable  for  the  breach  of  trust. 

Pending  a  suit  to  make  trustees  liable  for  the  improper  investment  of  trust  monies 
on  an  Irith  estate,  the  property  was  put  up  for  sale  under  the  Encumbered  Estates 
Act,  and  an  order  was  made  giving  the  trustees  liberty  to  buy,  which  they  did. 
Held,  that  this  order  did  not  relieve  the  trustees  from  any  liability  in  the  cause, 
although  it  was  not  expressed  to  be  made  "  without  prejudice." 

Whether  a  trustee  is  justified  in  lending  trust  money  on  a  second  mortgage,  with- 
out obtaining  the  legal  estate,  qtuere. 

An  estate  of  the  value  of  80,000/.  was  subject  to  a  first  mortgage  of  40,000/.  and 
to  two  others,  for  1 1,000/.  and  6800/.  and  between  the  2nd  aud  3rd,  there  was  a  dis- 
pute as  to  priority.  A  trustee  advanced  1 908/.  trust  money  on  the  security  of  an 
aiirignment  of  ao  equal  amount  of  the  6800/.     Held  that  this  was  a  breach  of  trust. 
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1851.  that  under  the  will  of  her  father,  a  sum  of  61117. 
was  then  vested  in  John  Wright  and  Thomas  NorriSy 
upon  trust  for  her  for  life,  for  her  separate  use  with- 
out power  of  anticipation,  with  remainder  to  her  chil- 
dren. The  trustees  were  directed,  by  the  will,  to  lay 
out  and  invest  the  trust  monies  in  the  purchase  of 
parliamentary  stocks  or  funds  of  Great  Britain^  "  or  at 
interest  upon  government  securities  or  real  security  in 
England^^  and  to  alter  and  vary  the  same,  "  yet  so  that 
during  the  life  of  Margaretta  Havers  every  such  lay- 
ing out,  investment,  sale,  alteration  or  transposition  be 
made  with  her  consent  in  writing.** 

Margaretta  Havers  was  also,  at  the  time  of  her  mar" 
riage,  entitled  to  a  sum  of  3190/.,  which  was,  by  her 
marriage  settlement,  vested  in  John  Wright,  Thomas 
Norrisy  and  Edmund  Jemingham,  in  trust  for  the  sepa- 
rate use  of  Margaretta  Norris  for  life,  without  power 
of  anticipation,  with  remainder  to  her  husband  and 
children.  The  trustees  were  directed,  by  the  settle- 
ment, to  lay  out  this  fund  in  the  names  of  the  trustees, 
in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  **  or  at  interest  upon  real  security  in  England, 
Wales  or  Ireland,^^  but  with  the  assent  of  William  T 
Norris  and  wife. 

The  first  transactions  complained  of  by  this  bill  re« 
lated  to  the  investment  of  a  sum  of  5000/.  upon  an 
Irish  security.  As  to  this  it  appeared,  that  in  1838, 
Mr.  Thomas  Norris,  the  trustee,  who  was  a  practising 
solicitor,  proposed  to  William  T.  Norris  and  his  wife,  to 
invest  4500/.,  part  of  the  trust  monies  settled  by  the 
testator's  will,  upon  mortgage  of  an  estate  in  Ireland. 
He  accordingly,  with  their  consent,  presented  a  petition 

in 
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in  their  names,  under  LyncVe  Act  (a),  to  obtain  the 
sanction  of  the  Court  to  the  advance.  By  an  order  of 
this  Court,  dated  the  6th  o{  November  1838,  it  was  re- 
ferred to  the  Master  to  inquure  and  certify  whether  it 
would  be  for  the  benefit  of  W.  T.  Norrts  and  his  loife, 
that  the  sum  of  460021  should  be  invested  as  proposed. 


1851. 


The  Master  proceeded  in  the  inquiry,  and  an  opinion 
of  Counsel  as  to  the  title  was  laid  before  him ;  but  no 
evidence  was  given  of  the  consent  in  writing  of  Mr. 
and  Mrs.  fF.  T.  Norris^  as  required  by  the  power.  As 
to  the  value,  an  affidavit  of  the  proposed  mortgagor  and 
of  his  land  agent  was  produced  before  him,  shewing  the 
annual  value  of  the  property  (part  of  which  was  occu- 
pied by  the  mortgagor)  to  be  6167.  and  of  the  fee 

simple 


(a)  Bythe4&5>r.4,  C.29. 
(Lynch*9  Act)  it  is  enacted,  that 
it  shall  be  lawful  for  any  person 
who,  under  any  trust  or  power 
is  authorised  to  lend  money  "  on 
real  securities  in  England^  Walet^ 
or  Great  BriUrin**  to  lend  the 
same  "  at  interest  on  real  secu- 
rities in  Ireland,^*  The  second 
section  provides  **  that  all  loans 
of  money  on  real  securities  in 
Ireland  under  this  act,  in  which 
any  minor  or  unborn  child  or 
person  of  unsound  mind  is  or 
may  be  interested,  shall  be  made 
by  the  direction  and  under  the 
authority  of  the  Court  of  Chan- 
cery or  Exchequer  in  England, 
such  direction  or  authority  bdng 
obtained  in  any  cause  upon  pe- 
tition in  a  summary  way." 

The  4th  section  provides, 
"  that  every  such  loan  shall  be 
made  with  the  consent  of  the 
person  or  persons,  if  any,  whose 

VouXIV.  X 


consent  may  be  required  as  to 
the  investment  of  such  money 
upon  real  securities  in  England, 
Wales,  or  Great  Britain,  tes- 
tified in  the  manner  required 
by  such  direction,  trust,  or 
power.** 

And  the  6th  section  is  as  fol- 
lows :  ^  Provided  always,  and 
be  it  further  enacted,  that  no- 
thing contained  in  this  act  shall 
relieve  or  be  construed  to  re- 
lieve any  person  or  persons  in- 
trusted or  clothed  with  such  di- 
rection, trust,  or  power  as 
aforesaid,  from  any  responsibility 
as  to  title,  security,  or  other- 
wise, either  at  law  or  in  equity, 
save  that  having  lent  and  ad- 
vanced such  money  as  aforesaid 
on  real  securities  in  Ireland  in- 
stead of  having  invested  such 
money  on  real  securities  in 
England,  Walei^  or  Great  Bri' 
tarn." 
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simple  to  be  1 2,388f.  The  Master  certified,  that  it  would 
be  for  the  benefit  of  W.  T.  Narris  and  hU  wife,  that 
the  4500il  should  be  invested  by  the  trustees  on  the 
security  of  a  mortgage  of  the  property.  The  report 
was  confirmed  on  the  1st  of  March  1839|  and  the 
4d00L^  part  of  the  <<  will  money,"  and  SOOt,  part  of 
the  <*  settlement  money,''  were  advanced  on  the  mort- 
gage. The  interest  having  fallen  greatly  into  arrear, 
and  the  mortgagor  having  taken  the  benefit  of  the  In- 
solvent Act|  the  trustees  instituted  a  suit  in  Ireland  for 
the  recovery  of  the  money,  and  a  decree  had  been  made 
for  a  sale,  but  no  purchaser  could  be  found.  The 
arrears  of  interest  had,  in  1850,  increased  to  1630/. 

A  peremptory  order  having  been  made  under  the 
Encumbered  Estates  Act  for  a  sale  of  the  Irish  estate, 
the  Plaintiffs  in  this  suit,  under  some  arrangement  be- 
tween the  parties,  presented  a  petition  in  May  1850, 
praying  a  reference  to  ascertain  whether  it  would  be  for 
the  benefit  of  the  Plaintifis  that  the  trustees  should,  upon 
the  sale,  agree  to  allow  part  of  the  purchase  money  to 
remain  on  mortgage,  and  whether  the  trustees  should 
have  liberfy  to  bid  for  the  purchase  of  the  estate.  By 
an  order  made  on  the  25th  of  May  1850  upon  this  peti- 
tion, leave  was  given  to  the  trustees,  to  bid  to  the  extent 
of  the  incumbrance,  and  to  agree  with  any  other  bidder 
to  allow  3000/.  to  remain  upon  the  security  of  the  estate. 

The  trustees  purchased  the  estate,  but  it  was  clearly 
insufficient  to  pay  the  mortgage. 

The  second  subject  of  complaint  arose  out  of  the 
following  circumstances. 

In  1832  and  1833,  Mr.  Ogle  had  mortgaged  his 
estates  in  Northumberland  (stated  to  be  of  the  value  of 

80,000i 
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80,0002.  and  to  be  already  mortgaged  to  Lord  Mans-  1861. 
Jield  to  the  extent  of  40,000/.)  to  Lord  Stafford  for  a 
sum  of  6800/1  By  an  indenture  dated  the  28th  of 
December  1838,  Lord  i^^o^^^r^f  declared  that  19087.  part 
of  the  6800/,  belonged  to  James  Edmund  Jeminghamj 
and  he  having  pressed  for  his  money,  the  trustees  of 
the  settlement,  with  the  consent,  in  writing,  of  Mr,  fV. 
T.Norris  and  wif^  advanced  the  amount  out  of  the 
'* settlement  funds;**  and,  by  an  indenture  dated  the 
30th  of  May  1839,  made  between  James  E,  Jemingham 
of  the  first  part,  Lord  Stafford  of  the  second  part,  and 
the  trustees  of  the  settlement  of  the  third  part,  James 
E.  Jemingham,  with  the  privity  of  Lord  Stafford,  as- 
signed to  the  trustees  the  sum  of  19082.  (being  part 
of  the  6800i),  secured  to  Lord  Stafford  in  trust  for 
James  E.  Jemingham.  Mr.  Ogle  died,  and  Lord  Mans- 
Jield  filed  a  bill  to  realize  his  security,  and  in  that  suit, 
a  Mr.  Wheeler  claimed  priority  over  the  trustees  to 
the  extent  of  11,000/.  under  a  mortgage  dated  in  1830. 
The  interest  of  the  sum  of  1908iL  had  also  greatly 
fallen  into  arrears. 

This  bill,  filed  in  November  1849  by  Mrs.  WiUiam 
T.  Norris  and  her  children  against  the  three  trustees, 
and  Mr.  William  T.  Norris  asked  a  declaration,  that 
the  trustees  had  committed  a  breach  of  trust  by  lending 
the  5000/,  and  1908/.,  and  it  sought  to  make  them 
responsible. 

Wright  and  Edmund  Jemingham  had,  in  1840,  be- 
come bankrupts;  but  their  assignees  were  not  made 
parties 

Mr.  R.  Palmer  and  Mr.  Bigg  for  the  Plaintiffs. 
First,  as  to  the  advance  of  the  4500/.  on  the  Irish 
security,  the  proceedings  were  altogether  irregular,  and 

X  2  not 


Wbicht, 
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1851.       not  being  justified  bj  the  Act,  the  trustees  are  liable. 
^P^*"^"^     There  was  no  power  to  invest  in  Ireland,  except  that 
V,  given  by  the  act,  and  the  proceedings  taken  under  it, 

bj  the  trustees,  were  irregular  and  improper,  and  can- 
not be  held  binding  on  the  Plaintiffs,  9k  feme  covert  and 
infants*  The  order  of  reference  was  improper  in  its 
terms :  it  should  have  followed  the  form  settled  in  Ex 
parte  French  {a).  The  reference  to  the  Master  should 
have  been  to  enquire  "  whether  it  would  be  for  the  bene- 
fit of  the  parties  interested^  and  not  (as  it  was)  whether 
it  would  be  for  the  benefit  of  Mr.  and  Mrs.  WiJUam 
Norris.  It  should  also  have  directed  an  inquiry  whether 
the  proposed  securities  were  suflicient,  and  whether  a 
good  title  could  be  made.  Again,  the  power  itself 
was  not  followed ;  there  was  no  consent  in  writing,  as 
required  by  the  power  and  by  the  4th  section  oiLyncKs 
Act ;  besides  this,  by  the  6th  section,  trustees  are  not 
relieved  from  any  liability,  except  from  that  of  investing 
in  Ireland  instead  of  in  England;  in  other  respects,  the 
liabilities  of  the  trustees  remained  precisely  the  same 
as  if  that  act  had  never  been  passed.  Here  the  value 
of  the  estate  was  plfdnly  insufficient,  the  evidence  of 
value  (being  nothing  more  than  the  affidavit  of  the  party 
interested  in  obtaining  the  advance  and  his  agent)  was 
not  such  as  ought  to  have  satisfied  a  trustee.  The 
advance  of  the  further  sum  of  500/.  out  of  the  settle- 
ment money,  though  there  was  authority  to  invest  it  in 
Irish  security,  is  open  to  the  same  objections,  except 
those  arisbg  out  of  the  act 

Secondly,  the  advance  of  the  1908/.  settlement 
money,  upon  the  mortgage  of  estates  in  NorthunUferland^ 
was  also  a  breach  of  trust.  It  is  a  breach  of  trust  to 
advance  trust  money  upon  a  second  mortgage :—* on  an 

equitable 
(a)  7  Shtmtf  6ld."^         ' 


%uus    \ 
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equitable  interest  liable  to  be  defeated  by  the  doctrine        1851. 
of  tacking,  and  on  a  security  which  a  mortgagee  could       jP^''"^^ 
only  realize  by  paying  off  so  large  a  prior  charge  as  v. 

40,0002.  Again,  the  security  was  not  taken  in  the  name 
of  the  trustees,  but  of  Lord  Stafford^  a  stranger,  and  was 
left  under  his  control ;  the  trust  fund  was  mixed  up  with 
monies  belonging  to  other  persons,  being  advanced  on 
the  assignment  of  an  unsevered  portion  of  a  larger 
mortgage  of  68007.  In  addition  to  this,  considering  the 
claims  of  Mr.  Wheeler,  the  estate  was  insufficient  in 
value  to  warrant  such  an  advance ;  Stickney  v.  Sewell{a\ 
PhiUipson  v.  Gatty  (b).  The  onus  of  proving  the  in- 
vestment to  be  proper  is  upon  the  trustees,  and  having 
failed  in  the  proof,  they  must  be  held  liable  for  the 
loss.  The  alleged  assent  is  not  binding  on  the  Plain- 
tiffs; and  proper  information,  such  as  to  justify  the 
trustees,  does  not  appear  to  have  been  given  to  the 
Plaintiff;   Wedderbum  v.  Wedderbum  (c). 

Mr.  CI  P.  Cooper  and  Mr.  J.  A.  Cooke  for  the  De- 
fendant Thomas  Norris.  The  trustee  acted  bon&  fide, 
and  only  with  a  view  to  the  benefit  of  his  cestui  que 
trust :  he  ought  not,  therefore,  to  be  made  to  bear  any 
loss  which,  without  any  fault  on  his  part,  may  accidentally 
have  arisen.  Even  if  he  had  originally  incurred  any 
liability  as  to  the  Irish  investment,  he  has  been  relieved 
therefrom  by  the  petition  and  order  of  May  1850,  which 
was  not  made  "  without  prejudice."  The  Plaintiffs, 
with  the  sanction  of  the  Court,  have,  by  their  trustees, 
purchased  the  estate  in  question,  they  can  no  longer 
repudiate  an  investment  in  an  estate  of  which  they  have 
become  the  equitable  owners,  and  the  trustees,  by  this 
proceeding,  have  been  exonerated  from  all  liability  with 

respect 

(o)  1  Myl.  4-  Cr,  8.  (Jb)  7  Hare,  p.  528. 

(c)  iiAtfCTi,7V2.Sjrd'4  MtfL  *  Cr.  41, 
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1851.       respect  to  this  investment.     Again,  the  trustees,  in 
^^P^*"^^     taking  the  Irish  security,  acted  under  the  orders  and 
V.  sanction  of  the  Court,  which  relieved  them  from  all 

Wright,  personal  responsibility.  The  act  of  parliament  does  not 
require  any  reference,  nor  does  it  aUude  to  those  sub-* 
jects  of  inquiry  which  have  been  relied  on  by  the  Plain- 
tiffs. As  to  the  want  of  consent  in  writing,  it  ap- 
pears that  the  Plaintiff,  Mrs.  William  Norris^  really, 
though  perhaps  not  formally,  consented;  and  the  ob- 
jection that  her  consent  was  not  in  writing  is  not 
raised  by  the  pleadings.  The  advance  of  the  500JL 
(being  part  of  the  settlement  money)  on  Lisk  security 
is  expressly  authorised  by  the  settlement,  and  did  not 
require  the  aid  of  the  act  of  parliament.  If  the  Irish 
estates  have  become  depreciated  since  the  advance  was 
made,  by  reason  of  the  peculiar  state  of  that  country, 
the  trustees  are  not  to  be  visited  with  the  loss. 

As  to  the  other  mortgage,  it  was  taken  with  the 
express  consent  of  Mr.  and  Mrs.  WilUam  Norris, 
There  is  no  authority  for  the  doctrine  that  it  is  a 
breach  of  trust  to  invest  trust  money  on  a  second 
mortgage.  The  value  of  the  property  was  ample,  as 
yet,  no  loss  has  occurred,  and  the  doubtful  claim  of 
Wheeler  is  not  to  be  taken  as  established  as  against  the 
Defendants. 

Lastly,  no  relief  can  be  had  in  this  auity  by  reason 
of  the  misjoinder  of  Plaintiffs  having  conflicting  in- 
terests. There  are  considerable  arrears  due  to  Mrs. 
William  Norris,  and  she  having  assented  to  all  that  has 
been  done  with  the  trust  funds,  her  interest  is  primarily 
liabl^x  to  replace  any  loss  that  has  occurred.  In  this 
reapaeV^he-ebUdrea  have  a  rightJi»-4nBi8t,  that  tibeJogs  ^ 
should  be  made  good  out  of  the  arrears  due  to  their  ," 
mother;  and  she  has  an  oppowte  interest;  to  i^eeist  it 

They 


/         fa)  1  ^i  ^  ?fWi  W  1  -gggggw,  436.      / 

^^  '  p7^i  sx*  5/. 46*.  (g)  f f^rraK ^' 

(c)  2  JTtfCTi,  59.  (h)  1  Co%r,  54. 

(rf)  1  PhiUipi,  779.  (0  U  Veiei/,319.      ' 
-^4 
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They  cannot,  11ierefove»  join  in  a  suit  as  oo-Plaintiffii,       1851. 
and  the  objection  may  be  taken  at  the  hearing. 

The  following  cases  were  cited  as  to  the  misjoinder : 
Huffhes  V.  JEvans  (a),  Eeeve  v.  Dolby  (b).  Wake  v. 
Parker  (c),  Apperhf  v.  Page  (d),  Jaccb  v.  Lucas  (e), 
WhUtler  V.  Newman  {g)j  and  as  to  the  protection  of  the 
anticipation  danse,  Moore  v.  Moore  (A). 

Mr.  F.  JUddeU,  for  the  Defendant  Jemingham^  cited 
Bricey.  Siohes(t). 

Mr.  Wa^wle  and  Mr.  BoAoeU  for  Mr.  miUam 
Norris. 

The  Master  of  the  Bolls  (without  hearing  the 
reply).  Upon  various  points  of  the  case,  I  enterUun  a 
clear  opinion  as  to  the  relief  and  the  decree  which  the 
Court  ought  to  make. 

I  entertain  no  doubt  that  the  Defendant,  Mr.  Norris, 
acted  in  this  matter  with  no  other  motive  or  view  than 
to  do  the  best  he  could  for  his  son  and  his  son's  wife, 
and  to  increase  their  income  in  a  secure  and  perfect 
manner ;  this,  however,  is  one  of  the  many  cases  which 
occur,  in  which,  for  the  sake  of  obtaining  a  small  addi- 
tional amount  of  interest,  the  fund  is  put  in  jeopardy, 
and  very  frequently  lost. 

The  ease  made  by  die  bill  is  this: — The  father  of 
Hiifl  lady  gives  her  by  will  one-third  of  his  property, 

amounting 
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185L  ^  amounting  altogether  to  eomething  more  than  60001^ 
for  her  separate  use  for  her  life,  and  after  her  death  to 
her  children  as  she  shall  appoint,  with  a  power  to  invest 
the  money  on  real  security  in  England  or  Walesa  but 
none  to  invest  it  in  Ireland. 

In  the  next  year,  this  lady  marries,  and  on  that  occi^ 
sion  additional  sums,  amounting  to  31902^,  are  settled 
on  trusts  very  nearly  analogous,  but  with  a  power  to 
advance  1500/.  for  the  benefit  of  herself  and  her  hus- 
band, if  the  trustees  should  think  fit ;  and  in  this  settle- 
ment there  is  contained  a  power  to  invest  money  upon 
the  security  of  land  in  Ireland^  The  will  directs,  that 
no  investment  shall  be  made  unless  with  the  consent 
of  the  Plaintiff,  given  in  writing ;  in  the  settlement, 
there  is  a  power  to  the  trustees  to  invest  money  on 
real  security,  or  to  vary  the  securities,  on  the  consent  in 
writing  of  the  husband  and  wife.] 

With  respect  to  the  sum  of  5000/.,  the  transaction 
was  this.  Mr.  Lynches  Act  enacted,  that  wherever 
there  was  a  power  to  advance  money  on  real  security 
in  England^  Wales,  or  Great  Britain,  it  should  be  no 
breach  of  trust  to  advance  that  money  on  real  security 
in  Ireland,  and  directed,  that  where  any  persons  inter- 
ested were  under  a  disability,  an  application  should  be 
made  to  the  Court  of  Chancery,  to  obtain  its  sanction 
to  the  advance.  In  Ex  parte  French  {a),  the  Vice- 
Chancellor  of  England  settled  the  form  of  the  order, 
and  he  expressly  dedded,  upon  the  construction  of  the 
statute  and  the  practice  of  the  Court,  that  in  such  cases 
the  Court  ought  to  inquire  into  the  title,  as  well  as  into 
the  value  of  the  security,  and  accordingly  such  a  refer- 
ence was  directed  by  the  Vice-Chancellor  in  that  case. 

The 

(a)  7  Simontf  510. 


Simontf  510.  / 
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The  last  three  clauses  of  the  statute  relate  to  this  1861. 
subject.  The  4th  section  provides,  that  wherever  the  ^^^^^^ 
consent  of  any  person  is  required  to  the  investment  of  ^^  v. 
the  money,  such  consent  must  be  obtained  in  the  manner 
directed  by  the  instrument  conferring  the  power.  The 
6th  section  provides,  that,  except  as  to  the  liability  for 
investing  in  Ireland  instead  of  England^  the  respon- 
mbility  of  the  trustees  shall  in  other  respects  remain 
exactiy  the  same  as  if  the  act  had  not  passed. 

This  being  the  state  of  the  law,  the  trustee  caused  a 
petition  to  be  presented,  in  the  name  and  with  the 
consent  of  the  husband  and  wife,  for  a  reference  to  the 
Master,  to  ascertain  whether  it  was  for  their  benefit  that 
the  money  should  be  liud  out  on  the  security  of  cer- 
tain lands  in  Ireland^  It  appears  that  the  petition 
stated  the  settlement,  and  stated  not  only  that  there 
might  be  and  probably  would  be  children  in  esse  inter- 
ested in  the  property  settied,  but  that  an  infant  child 
had  actually  been  bom.  Whether  that  was  mentioned 
to  the  Court  or  not  does  not  appear,  but  the  Court 
made  an  order  simply  to  inquire,  whether  it  was  for  the 
benefit  of  the  husband  and  wife. 

When  the  case  came  before  the  Master,  the  opinion 
of  a  conveyancer  as  to  the  title  of  the  property  was 
hdd  before  him,  and  though  the  question  of  title  was 
not  referred  to  him,  evidence  of  title  was  laid  before 
him,  but  no  evidence  was  given  of  the  consent  in  writing 
of  the  Plaintiff,  although  such  consent  was  necessary. 

With  respect  to  the  value,  the  evidence  given  were 
the  affidavits  of  the  mortgagor  and  of  his  steward  or 
land  agent  as  to  the  value  of  the  property.  Now,  that 
is  not  evidence  upon  which  any  Court  ought  to  act. 

It 
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1851.  It  is  also  to  be  observed,  that,  if  possible,  it  is  very 
difficult  to  convict  a  man  for  perjury  for  stating  tbat, 
Tr"  in  his  opinion,  a  property  is  of  a  particular  value ;  it 
Wright,  j^  ^^^  matter  of  opinion,  as  to  which  he  may  be  in- 
nocently mistaken.  But  even  if  this  were  not  so,  the 
Court  should  not  deal  with  questions  of  value,  with* 
out  the  evidence  of  some  disinterested  person.  The 
mortgagor  and  his  land  agent  or  steward  cannot  be 
considered  as  independent  or  disinterested  persons  on 
such  an  occasion.  The  evidence  of  value  given  is  that 
a  portion  of  this  property  is  let  for  438il  a  year,  and 
that  the  rest  of  the  property  in  hand  is  of  the  value  of 
178/.  a  year,  making  together  6162.  a  year.  It  now 
appears,  &om  the  evidence  in  the  cause,  that  this  pro- 
perty has  been  sold  under  the  Encumbered  Estates 
Commissioners,  who,  according  to  the  r^ulation  of  the 
statute,  are  bound  to  affix  a  schedule  at  the  foot  of  the 
conveyance,  stating  the  tenants' names  and  the  rent  they 
pay ;  and  it  appears,  from  a  calculation  I  have  made 
from  the  document  put  in  evidence  by  the  Defendant, 
and  handed  up  to  me,  that  the  rental  at  this  moment 
exceeds  little  more  than  180il  a  year,  and  that  at  the 
same  time  it  is  and  was  when  the  mortgage  was  made, 
charged  with  a  jointure  of  100/.  a  year,  prior  to  every 
other  payment  I  cannot  say,  that,  in  my  opinion,  there 
was  sufficient  evidence  of  value  on  which  the  Court 
ought  to  have  acted,  and  it  now  appears  that  the  pro- 
perty is  worth  nothing  near  the  sum  of  5000/.  advanced, 
and  that  the  total  amount  of  rent,  if  paid  free  from  any 
deduction  whatever,  would  not  nearly  pay  the  amount 
of  5^  per  cent,  of  interest  charged  upon  it.  I  cannot, 
where  the  value  of  the  property  turns  out  to  be  less 
than  one-third  of  the  value  sworn  to  before  the  Master, 
notwithstanding  I  may  make  every  due  allowance,  at- 
tribute this  difference  to  the  depreciation,  which  may 
have  taken  place  in  Irish  property  smce  that  time.     The 

only 
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only  evidenoe  of  value  given  was  that  of  the  mortgagor       1851. 
himself  and  his  land  steward,  and  this  omrht  not  to     ^"^T^^^^ 
have  been  relied  upon ;  the  question  of  value  is  one  for  o. 

which,  by  the  6th  section  and  independently  of  it,  the      Wright. 
trustee  is  clearly  responsible ;  and  it  is  to  be  observed, 
that  the  burden  of  proof  lies  on  him  to  shew  that  it  is 
a  fit  and  proper  investment. 

What  has  happened  is,  this :  —  interest  was  paid  up 
to  the  year  1842,  but  not  since  then,  and  it  is  not 
disputed  that  1600iL  was  due  for  interest  at  the  time  of 
the  filing  of  the  bilL 

The  burden  also  lies  on  the  trustee  to  prove  that  the 
proper  consent  in  writing  was  given,  and  the  4th  sec- 
tion of  the  statute  expressly  provides,  that  every  such 
loan  shall  be  made  with  the  consent  of  the  persons  whose 
consent  may  be  required,  testified  in  the  manner  re- 
quired by  the  trust.  It  is  the  duty  of  the  trustee  who 
executes  a  power  to  shew  that  he  has  complied  with  the 
exigencies  required  by  it.  In  my  opinion  he  has  failed 
in  proving,  in  this  case,  that  there  was  a  consent  either 
by  parol  or  in  writing,  although  there  was  a  consent 
to  the  presenting  of  a  petition.  But  when  a  husband 
and  wife  join  in  any  legal  proceeding,  it  is  not  the 
act  of  the  wife,  and  it  cannot  in  any  way  afiect  her 
separate  estate.  It  is  for  this  reason  that  a  wife  sues 
by  a  next  fiiend,  and  puts  in  her  answer  separately, 
in  all  proceedings  relating  to  her  separate  estate,  for 
whenever  she  is  to  be  bound,  it  is  necessary  she  should 
act  distbot  and  separate  from  her  husband. 

Here,  then,  is  a  case,  in  which  the  Court  sanctions  the 
investment  of  a  sum  of  SOOOiL  (I  make  no  particular 
observation  as  to  the  additional  500L  because  my  ob- 
servation goes  to  the  whole  5000/.)  on  estates  in  /re- 

ktnd. 
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1851.  land,  without,  as  it  appears  to  xne,  sufficient  evidence 
of  value,  and  without  the  trustee  having  proved  that 
the  exigencies  of  the  power  has  been  complied  with. 
This  property  has  now  turned  out  so  far  insufficient, 
that  the  interest  is  greatly  in  arrear,  and  the  present 
rental  of  the  estate  is  not  sufficient  to  pay  the  interest 
of  the  sum  of  money  charged  upon  it. 

The  course  which  the  Court  must  take  in  cases  of 
that  description,  I  apprehend  to  be  quite  clear.  That 
was  laid  down  by  the  Vice-Chancellor  Wtgram  in  a 
case  confirmed  on  appeal  of  PhilKpson  v.  Gatty(ay 
The  state  of  the  case  was  this.  Certain  stock  had  been 
sold  out  and  invested  on  mortgage  of  houses  in  North-* 
amptoru  The  property,  which  was  house  property,  had 
been  valued  at  2800iL,  and  the  mortgage  money  was 
2183f.  The  property  turned  out  to  be  of  much  less 
value,  and  was  not  nearly  sufficient  to  pay  the  21832. 
I  think,  ultimately,  it  realised  something  less  than  half. 
The  Vice-Chancellor  upon  that  makes  these  observa- 
tions {by  ^'  Then  comes  another  material  question,  are 
the  trustees  to  replace  the  stock,  or  the  money  pro* 
duced  by  the  sale  ?  Mr.  Wood  argued,  that  they  were 
liable  to  make  good  the  money  only,  distinguishing  the 
sale,  which  he  said  was  lawful,  from  the  investment, 
which  I  have  decided  to  have  been  a  breach  of  trust. 
My  opinion  is,  that  the  trustees  must  replace  the  stock. 
There  was  no  authority  to  sell,  except  with  a  view  to 
the  reinvestment ;  and  here  the  sale  was  made  with  a 
view  to  the  investment  I  have  condemned.  It  was  all 
one  transaction,  and  the  sale  and  investment  must  stand 
or  fall  together." 

I  think,  upon  the  authority  of  that  case  and  the 
principles  which  were  there  considered,  that  Mr.  Norris 

must 
(a)  7  Hare,  516,  ^        (A)  lb.  p.  528. 
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must  replace  or  rather  must  buy  so  much  stock  as        1851. 
that  sum  of  5000Z.  would  have  produced,  if  the  money     ^^^^^ 
had  then  been  invested  in  consols,  instead  of  being  in-       ^  v. 
vested  in  this  Irish  security,  which  it  ought  not  to  have 
been.     The  account  will,  of  course,  only  give  Mrs. 
Narris  the  dividends  which  she  would  have  had,  in  case 
the  stock  had  been  properly  invested,  and  she  must 
account  for  all  the  dividends  which  she  has  actually 
received.     She  cannot  retain  the  benefit  of  interest  at 
5^  per  cent,  and,  at  the  same  time,  require  the  fund 
to  be  considered  in  such  a  security  as  it  would  have 
been  if  it  had  been  invested  properly  in  the  first  in- 
stance. 

It  does  not  appear  to  me  that  Mr.  Norris  is  liable  to 
blame,  by  reason  of  having  advanced  the  small  sum  of 
money  he  did  before  the  transaction  was  actually  com- 
pleted. After  he  got  the  Master's  report,  I  think  he 
might  reasonably  and  fairly  act  upon  it,  provided  the 
rest  of  the  transaction  were  correct.  Nor  do  I  think 
Mr.  Norris  is  to  blame  for  an  improper  order  having 
been  made  by  the  Court  (although  I  consider  it  to  have 
been  an  improper  order);  but,  the  proceedings  in  the 
Master's  office,  which  were  conducted  by  Mr.  Norris 
himself  as  the  solicitor,  cannot  exonerate  him  from  the 
consequences  of  his  responsibility  as  a  trustee.  This 
principle  was  laid  down  and'cstablished  in  a  case  I  re- 
ferred to  at  the  time  the  argument  was  proceeding, 
Brydges  v.  Branfill{a\  where  the  Court,  although  it 
had  sanctioned  a  long  series  of  proceedings,  ultimately 
directed  them  to  be  all  set  aside,  and  made  the  trustees 
liable  in  respect  of  the  acts  done  by  them  under  that 
sanction. 

Idbould 
(a)  12  Smont,  369.  f 
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1851.  I  should  add,  that  I  do  not  think  the  case  yaried  by 

the  petition  which  was  presented  for  leave  to  bid  at 
the  sale  before  the  Encumbered  Estates  Commissioners ; 
nor  do  I  think  it  material  that  the  words  *^  without 
prejudice  "  were  not  introduced  into  the  order.  I  think 
no  prejudice  was  done  to  any  one  by  that  order;  it 
was  made  for  the  benefit  of  all  parties,  and  could  not 
affect  the  decision  in  the  cause. 

With  respect  to  the  19082.  the  case  stands  thus.  It 
is  proved,  that  an  assent  in  writing  was  ^ven  by  the 
husband  and  wife  to  the  investment  of  the  19082.  The 
memorandum  which  was  read  is  dated  the  15th  of  May 
1839,  and  the  deed  bears  date  the  30th  of  the  same 
month,  and,  therefore,  in  the  absence  of  evidence  on 
the  subject,  I  should  assume  those  dates  to  be  correct, 
and  that  the  money  was  advanced  at  the  time  the  deed 
was  executed,  and  that  the  sanction  was  given  fifteen 
days  previously.  This,  therefore,  relieves  the  second 
mortgage  from  one  of  the  objections  that  applies  to  the 
former  one,  that  is,  with  respect  to  the  want  of  consent 
required  by  the  power. 

I  think,  therefore,  with  respect  to  the  1908^,  that 
sufficient  authority  was  given  for  the  purpose  of  making 
that  investment ;  but  that  does  not  justify  the  trustee 
in  advancing  money  upon  an  insufficient  security.  The 
trustee  is  restricted  from  making  any  proper  and  fit 
investment,  except  with  the  consent  of  the  husband  and 
wife.  That  does  not  at  all  sanction  the  trustee  in  ad- 
vancing this  money  upon  an  imperfect  and  insufficient 
security,  as  to  which  his  responsibility  is  alone  to  be 
trusted.  Nay,  even  if  the  consent  of  the  cestui  que 
trust  were  expressly  given  to  lay  it  out  on  an  insufficient 
security,  as  is  frequently  the  case,  it  would  not  in 

any 
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any  degree  relieve  the  trustee.  Oneof  themOfiteommon,  1851. 
but  painful,  cases  where  this  Court  compels  a  trustee  to 
repair  a  breach  of  trust  is,  where  he  has  been  over  per- 
suaded to  sell  out  money,  solely  fbr  the  benefit  of  one 
of  his  cestuis  que  trusty  and  where  he  has  derived  no 
advantage  from  it  himself,  nevertheless  the  Court  in 
those  cases  eompels  the  trustee  to  replace  the  money. 

Upon  the  evidence  before  me,  I  am  of  opinion,  that 
this  was  not  a  proper  security  on  which  the  trust  money 
ought  to  have  been  advanced.  It  was  advanced  upon 
an  estate  in  Narthumberlandf  which  was  said  to  be  of 
the  value  of  80,0002.,  upon  which  there  was  40,000/.  at 
that  time,  secured  by  a  first  mortgage  besides  a  claim 
for  another  prior  mortgage,  to  the  extent  of  1 1,000/. ; 
with  respect  to  a  portion  of  which  it  appears  by  the 
letter  of  Mr.  Norris,  of  the  18th  of  December  1840, 
written  to  Mr.  Edmund  Jeminghami  his  co-trustee,  that 
some  priority  will  probably  be  established;  and  with 
respect  to  the  remainder,  there  is  an  existing  contest. 
This  1908/.  also  was  not  advanced  as  a  distinct  sum  of 
money,  but  as  a  portion  of  a  sum  of  6800L  The  result 
was  that  57,80021  had  been  advanced  upon  an  estate, 
which  is  said  to  be  only  of  the  value  of  80,000i:  The 
ordinary  rule  in  strictness  is,  that  upon  a  freehold 
security  you  must  not  advance  more  than  two-thirds  of 
the  value ;  but  the  rule  does  not  apply  to  an  advance  on 
houses,  in  which  case  the  advance  should  not  exceed 
one  half  of  the  estimated  value  of  the  property.  Now 
admitting  what  Mr.  Cooper  says  to  be  correct,  that  a 
trustee  is  not  guilty  of  a  breach  of  trust  merely  for 
lending  on  a  second  mortgage,  yet  the  circumstance  of 
its  being  a  second  mortgage  makes  it  the  more  incum- 
bent upon  him  to  look  more  strictly  at  the  question  of 
value,  than  if  it  were  a  first  mortgage,  and  accordingly 

I  cannot 
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1851.        I  cannot  think  that  in  the  case  of  this  property,  which 
No^T^    ^^  ^*^  ^  ^  (though  there  is  no  proof  that  any  esti- 
o.  mate  was  ever  made  of  its  value)  of  the  value  of 

Wright.  8o,000/.,  that  it  was  fit  to  advance  this  sum  of  1908/. 
as  a  portion  of  6800^  on  a  property  which  was  already 
charged  to  the  amount  certainly  of  40,00021,  and  pro- 
bably 51,00021  I  beg,  however,  that  it  may  not  be 
understood  that  I  sanction  the  propriety  of  trustees 
lending  money  on  a  second  mortgage,  when  they  do 
not  get  the  legal  estate.  I  do  not  know  that  that 
has  ever  been  determined,  and  I  do  not  mean  to  ex- 
press aa  opinion,  that  a  trustee  is  ever  justified  in 
lending  money  on  real  security  when  he  does  not  get 
the  legid  estate. 

I  am  of  opinion  that  this  was,  at  the  time  when  the 
mortgage  was  made,  an  insufficient  security,  and  that 
the  money  advanced  must  be  replaced  from  the  time 
when  that  advance  was  made. 

Then  a  sum  of  49f.  and  a  sum  of  66721,  part  of  the 
capital  of  the  fund,  have  been  sold  out  and  advanced 
to  Mr.  and  Mrs.  Narris  for  their  benefit.  I  have  had 
more  difficulty  with  this  than  with  any  other  part  of 
the  case.  I  have  no  doubt  that  a  breach  of  trust  was 
committed,  and  that  the  trustees  are  liable  and  must  be 
compelled  to  replace  it.  But  my  difficulty  has  arisen 
from  this :  that  the  Plaintiff  Mrs.  Norrts,  has  expressly 
admitted  her  liability  to  repay,  and  to  charge  the  arrears 
of  her  life  income  with  the  sum  of  66721  It  was  said 
that  in  respect  of  this,  a  case  of  misjoinder  might  arise, 
for  in  the  event  of  Mr.  Narris  dying  or  being  unable  to 
repay  that  sum,  a  question  would  arise  between  Mrs. 
Narris  and  her  children,  who  are  co-Plaintiffs. 

The 
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The  case  of  Jacob  v.  Lucaa{a)  which  was  cited,  was        1851. 
much  stronger,  and  was  a  clear  case  of  misjoinder.       t^*^'"'^  * 
There,  the  legal  personal  representative  of  a  trustee,  r. 

who  was  liable  for  a  breach  of  trast,  filed  a  biU  Wright. 
with  the  infant  cestuU  que  trust  against  another  of  the 
eestuis  que  trusty  who  had  guned  the  benefit  of  the 
breach  of  trust  The  person  who  had  gained  the  benefit 
of  the  breach  of  trust  was  no  doubt  primarily  liable, 
but  the  estate  of  the  deceased  party  who  had  made  the 
default  was  also  clearly  liable,  and  the  infant  Plain- 
tiffs were  entitled  to  go  against  either.  There  was, 
therefore,  a  clear  confiict  of  interest  between  the  co- 
PlaintifiEs.  Here  there  is  no  conflict  of  interest  at^re- 
sent,  nor  will  there  be  hereafter,  unless  the  husband 
"SEould  die  without  replacing  the  money.  In  addition 
to  which,  in  the  matter  of  account  she  can  only  charge 
that  which  is  coming  from  the  trustee  himself;  and  that 
income  will  be  liable  in  his  hands  to  make  that  sum 
good.  At  the  same  time  I  think,  that  it  would  be 
proper  to  preface  this  decree  with  a  statement,  that  the 
Plaintiff  Margaretta  Narris  undertakes  to  abide  by  such 
order  as  the  Court  may  hereafter  make  with  respect  to 
the  replacing  of  the  sum  of  667/.,  or  any  portion  of 
it.  If  that  be  done,  I  think  I  may  direct  the  stock  to 
be  replaced;  I  should  be  unwilling  in  a  case  of  this 
description,  when  all  the  expense  has  been  incurred, 
to  dbmiss  the  bill,  with  liberty  to  the  parties  to  file  a 
new  bill  and  to  pray  the  same  relief,  and  take  all  the 
same  steps  and  evidence  over  again* 

Mr.  Narris  must  account  for  the  ffividends  which 
would  have  been  produced  by  the  stock  if  the  money 
had  been  invested  in  consob  instead  of  in  those  secu- 
rities ; 

(a)  1  Beavan,  436. 
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1851.  rities ;  but  he  must  have  credit  for  any  payment  to  or 
for  the  ufle  or  for  the  benefit  of  the  Plaintiff  Margaretta 
Norris.  Whatever  the  Iriih  eatates  and  the  Nortkumbet^ 
land  mortgage  may  produce^  Mn  Narris  will  have  the 
benefit  of.  That  will  beoome  in  fact  his  own,  if  my 
decree  etandsj  and  he  replaces  the  stocky  and  he  will 
make  them  available  in  such  manner  as  he  thinks  fit 

As  to  the  costs,  I  think  the  Flaintifis  are  entitled  to 
the  costs  of  setting  the  breach  of  trust  right. 


In  the  course  of  the  argument,  an  objection  for  want 
of  parties  was  taken,  in  respect  of  which  the  following 
additional  statement  is  necessary. 

In  a  suit  to  Mr.  Thomas  Nonis,  by  h*s  answer  stated,  that  on 

Se  ilb^T^  ^^^  2^*^  ^*y  ^f  ^«i7"*'  ^®^^'  *^^  Plaintiff  Margaretta 

breach  of  Narris  signed  the  following  memorandum :  —  "I  ao- 

that  the  as- '  ^^iiowledge  to  have  received  of  Messrs.  Norris  and 

signeesoftwo  Sons,  by  way  of  advance  on  interest  already  due  to 

tees  were  not  ^^9  ^^  BXJjjaA  specified  hereunder  written,  and  amount- 

indispensable    ing  altogether  to  the  sum  of  995i   14*.  6ii,  and  I 

parties,  as  the  ,      .  ,  ,  « 

case  fell  within  authorise  and  empower  the  trustees  of  my  marriage 

\        '2forl?lr^  settlement  to  retain  and  pay  the  said  Messrs.  Norris 

y      August  1841.    &  Sons  the  said  sum  of  9952.  Us.  6d.  out  of  the  first 

\  monies  they  shall  receive  for  interest  from  O'Brien,  as 

\  and  when  the  same  interest  shall  be  received  from  time 

to  time,  and  until  the  said  sum  of  995^1  14^.  &d.  shall 

be  so  repaid.     Dated  this  24th  day  of  August  1848." 

The  items  were  then  set  out. 

The  Defendant  also  stated  that  these  sums  had  been 
paid  by  him,  Thomas  Norris,  and  his  two  sons,  Edward 
Norris  and  Anthony  Norris."^ 
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Mr.  C.  P.  Cooper  9Jid  Mr.  J.  A.  Cooke  objeoted,  firet,  1851. 
that  Anthony  Norris  and  Edward  Norris  were  necessary 
parties,  in  respect  of  their  interest  in  the  charge  upon 
the  arrears  of  the  Plaintiff's  income;  and»  secondly, 
that  the  assignees  of  John  Wright  and  Edmund  Jer^ 
ninffham,  the  trustees,  were  necessary  parties,  in  order 
that  the  extent  of  the  liability  of  the  bankrupts'  estate 
might  be  ascertained  in  their  presence. 

The  Master  of  the  Bolls. 

I  think  these  objections  cannot  prevail.  As  to 
Edward  Norru  and  Anthony  Norris  it  is  said  that  they 
have  a  charge  on  the  arrears  of  the  interest  of  the 
money  settled  to  the  separate  use  of  this  married  lady. 
This  is  but  a  matter  of  dischaige  in  the  Master's 
office,  if  the  Court  should  direct  an  account  to  be 
taken  of  the  arrears  of  interest  due. to  the  Plaintiff. 
This  is  a  suit  to  restore  the  trust  fund,  and  after  it 
has  been  replaced,  to  make  the  trustees  account  to 
the  Plaintiff  for  the  arrears  of  interest,  and  Mr.  Norris 
may  haye  a  valid  discharge  in  respect  of  these  sums. 
It  would  be  different  if  the  Plaintiff  sought  to  set 
aside,  on  the  ground  of  fraud  or  surprise,  some  instru- 
ment in  which  other  parties  were  interested. 

With  respect  to  the  assignees,  I  am  of  opinion  that 
it  is  not  necessary  that  they  should  be  made  parties. 
It  is  precisely  the  case  intended  to  be  met  by  the  32nd 
Order(a),  which  provides  that,  where  the  Plaintiff  has 
a  joint  and  several  demand  against  several  persons,  it 
shall  not  be  necessary  to  bring  before  the  Court  all  the 
parties  liable,  but  the  Plaintiff  may  proceed  against  one 
or  more  of  them. 

Nothing 

(a)  OrdinetCanAl^. 

¥2 
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1851. 


NORRIS 

V. 

W^RICHT. 


Nothing  is  asked  against  the  assignees  personally.  I 
am  of  opinion  that  neither  of  these  objections  forms  a 
sufficient  ground  for  delaying  the  suit  for  the  purpose 
of  making  additional  parties  to  it.  (a) 


(a)  NoTB.  — The  decisions  on 
the  32d  Order  of  August  1841 
are  as  follows :  — 

Kcllaway  v.  Johnson,  5  Beavem, 
319.^  Bampton  v.  Mhrchafl^5 
'  -JSenvan^  330. ;  Allan  v.  Houlden^ 
6  Beavan,  148. ;  The  Attorney- 
General  V.  The  Corporation  of 
Leicester,  7  Beavan^  176. ;  Biggs 


V.  Penn,  4  Hare^  469. ;  Sktpton 
v.  RawRns,  ^Hare,  619. ;  Fui* 
sell  T.  Elum,  7  Hare,  29. ;  Hall 
y.  Austin,  2  Coifyer,  570. ;  Altor- 
ney-General  v.  Pearson,  2  CoHyer, 
581.;  Poto/lM-  Y.Reynal,  2  De 
G.^Sm.7^9.;  Lloyd  v.  Smith, 
13  iSSmoft/,  457. ;  PennyY.  Penny, 
(V.  C.  2Wfi^,  8th  J%  1851.) 


Jlffly  28. 


Application 
for  liberty  to 
sue  on  a  bond, 
p'ven  to  the 
Clerk  of  the 
Petty  Bag  for 
securing  costs 
to  the  Defend- 
ant in  scire 


The  QUEEN  v.  MILL. 

TT  was  said^  that  the  present  application  was  the  first 
-"-  of  the  kind,  and  that  no  precedent  existed  intlie 
oflSce  of  the  Petty  Bag  for  such  an  application. 


Li  1846,  a  patent  was  granted  to  Mr.  Mill,  and  ac- 
tions having  been  brought  by  him  for  an  infringement 
/fl«ai  to  repeal  of  his  patent,   William  Davis,  in  December  1849,  ob- 
Pending  a     tdncd  the  Attomey-General's  fiat  for  a  scire  facias  to 
Jcf^^f  °^  ^   repeal  the  patent,  upon  giving  a  bond  with  two  sureties 
peala patent,   to  the  Clerk  of  the  Petty  Bag  for  lOOOi     The  condi- 


the  patentee 
disclaimed  a 
part,  under 
the  5  &  6 
Jr.4.  C.83. 
The  prose- 
cutor still 


tion  of  the  bond  was  as  follows:  —  *'Now  the  con- 
dition of  the  above  written  obligation  is  such,  that  if 
the  said  letters  patent,  so  obtained  by  or  granted  to 

miKam 

Held,  that  he  ought  to  pay  the  costs  subsequent 


proceeded,  and  ultimately  failed, 
to  the  disclaimer. 


Mill. 
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WilHam  Mill  as  afore«dd,  shall  not  be  cancelled,  va-       1851. 
cated,  or  disallowed  by  means  of  the  said  writ  of  scire    l^ru^^ 
facias,  or  of  any  issue  or  issues,  verdict  or  verdicts,  or  v. 

other  proceeding  or  proceedings,  to  be  had,  taken,  or 
given  thereupon,  or  by  virtue  thereof,  then,  if  the  said 
fFUliam  Davis,  Joseph  Gillottf  and  George  Welch^  their 
heirs,  executors,  or  administrators,  or  any  or  either  of 
them,  do  and  shall,  upon  demand,  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  William  Mill,  his 
executors,  administrators,  or  assigns,  all  sums  of  money, 
costs,  charges,  damages,  and  expenses  whatsoever,  which 
he  the  said  WiUiam  Mill,  his  executors,  administrators, 
or  assigns,  shall  or  may  bear,  pay,  sustain,  or  be  sub- 
ject, or  put  unto,  by  means  or  on  account  of  the  said 
writ  of  scire  facias,  or  of  any  such  issue  or  issues,  ver- 
dict or  verdicts,  or  other  proceeding  or  proceedings,  to 
be  had,  taken,  or  given  thereupon  or  by  virtue  thereof, 
as  aforesaid,  or  in  anywise  however,  relating  thereto, 
such  costs,  charges,  and  expenses  to  be  taxed  and  re- 
gulated, as  between  attorney  and  client,  and  not  as 
between  party  and  party,  then  the  above  written  obli- 
gation to  be  void,  or  else  to  be  and  remain  in  full 
force  and  effect" 

After  declaration  and  plea,  the  patentee  made  an 
application  to  the  Attorney-General  for  leave  to  dis- 
claim part  of  his  invention  under  the  statute  of  5  & 
6  fF.4.  c.83.(a)  Leave  was  granted,  and  he  accord- 
ingly disclaimed  on  the  23rd  of  April  1850.  A  trial 
and  other  subsequent  proceedings  took  place,  which, 
however,  resulted  in  a  verdict  for  the  Defendant  the 
patentee.  The  patentee  thereupon  obtained  the  fol- 
lowing certificate  from  the  Attorney-General 

(a)  Sect.  1. 
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1851.  "  In  Chancery. 

"  In  the  Petty  Bag. 

"  To  the  Bight  Honourable  the  Lord  Langdak,  the 
MaBter  of  the  Bolls. 

"  TTie  Queen  v.  fViUiam  Mitt^  scire  facias. 

^^  Application  having  been  made  to  me  by  the  aboye 
named  Defendant  William  Mill,  for  my  fiat  for  putting 
in  suit  the  bond  given  herein,  and  having  heard  Counsel 
in  support  of  and  in  opposition  to  the  sud  application^ 
I  humbly  request,  that  your  Lordship  will  be  pleased 
to  put  such  bond  in  suit,  under  such  circumstances  and 
upon  such  terms  as  your  Lordship  may  approve  of. 
*'  March  Ist,  1851.  John  BamUIy.'' 

Mr.  Mitt  now  presented  a  petition,  which,  after  stating 
the  circumstances  of  the  case,  and  that  he  had  incurred 
considerable  costs  in  the  proceedings,  prayed,  that  he 
might  be  at  liberty  to  bring  such  action  upon  the  said 
bond,  in  the  name  of  the  Clerk  of  the  Petty  Bag,  as  he 
might  bo  advised,  upon  indemnifying  him  from  all  the 
costs  and  expenses,  or  that  the  bond  might  be  put  in 
suit,  under  such  circumstances  and  upon  suoh  terms  as 
the  Court  should  approve  of. 

Mr.  B.  Palmer  and  Mr.  IF,  T.  8.  Daniel^  in  support 
of  the  petition,  contended,  that  the  Petitioner  was 
entitied  to  all  the  costs  of  the  proceedings,  for  the  dis- 
claimer might  have  been  of  an  immaterial  part,  and  the 
effect  of  the  disclaimer  was  to  make  the  patent  valid 
from  its  original  date ;  Stacker  v.  Warner  (a). 

[  The  Master  of  the  Bolls.  When  I  was  Attorney- 
General  I  never  allowed  a  disclaimer,  without  imposing 

a  condition 

(d)  1  Com.  B.  Rep.  l\2. 
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a  condition  that  the  patentee  should  bring  no  action 
for  infrmgementB  prior  to  the  disclaimer.  But  I  have 
allowed  a  disclaimer  even  without  advertisements  when 
the  disclaimer  has  been  of  mere  formal  matter.] 

At  all  eyents^  the  prosecutor  ought  to  pay  the  costs 
subsequent  to  the  disclaimer,  for  it  is  like  proceeding 
in  an  action  after  the  amount  sought  to  be  recovered 
has  been  paid  into  Court;  2  Chittt/'s  Archbold,  1187. 
The  Petitioner  is  entitled  not  only  to  the  costs  of  the 
action,  but  to  his  '^  damages  and  expenses "  according 
to  the  terms  of  the  bond. 

Mr.  Gkuse,  contri,  did  not  contest  the  liability  to 
pay  the  costs  subsequent  to  the  disclaimer. 

The  Master  of  the  Bolls. 

My  opinion  is^  that  the  Defendant  in  the  scire  facias 
is  entitled  to  receive  some  costs  of  this  litigation.  I 
think  that  after  the  action  had  been  brought  the 
patentee  must  have  felt,  that  he  could  not  maintain 
his  patent  as  it  then  was,  and  I  do  not  doubt  that  the 
object  and  effect  of  the  disclaimer  was  to  assist  him  in 
his  defence  in  the  action  of  scire  facias.  I  do  not 
remember  the  particulars  of  the  disclaimer;  and  there 
is  no  evidence  to  shew  what  it  was;  but  if  there  were 
any  such  evidence,  I  think  that  it  would  not  affect  the 
view  which  I  take  of  this  case. 

The  power  to  disclaim  given  by  Lord  BroughanCs 
Act  is  very  yaluable  and  of  great  importance  to 
patentees,  but  it  is  a  power,  which,  if  indiscriminately 
exercised,  would  work  considerable  injustice  to  the 
public  In  many  cases  a  person  may  make  an  inven- 
tion, some  part  of  which  may  be  comprised  in  another 
patent,  which  he  may  be  advised  is  wholly  invalid,  and 

r  4  yet 
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1851.       yet  by  the  effect  of  a  subsequent  dlscbdmer^  it  may 

jSj^^*"^^    become  perfectly  good,  and  a  liability  created  "which 

v.     *     did  not  previously  exist.     It  is  very  desirable  to  afford 

MiuL,  protection  to  patentees  in  consequence  of  the  difficulties 
arising  from  the  nature  of  the  subject,  and  the  state  of 
the  law ;  it  is  proper  that  they  should  be  allowed  to 
correct  errors  in  their  patents  by  removing  from  the 
specification  parts  which  are  not  material  or  substantial, 
or  which  they  have  since  discovered  not  to  be  new 
inventions ;  but  this  power  ought  to  be  exercised  with 
great  care  and  discretion. 

I  think  that  a  patentee  who  disclaims  must  take  the 
consequence  of  having  it  assumed,  in  the  absence  of 
evidence,  that  the  patent  was  invalid  previous  to  the 
disclaimer ;  and  I  must  treat  it  so  in  this  case.  But  I 
think  that  after  the  disclaimer,  the  prosecutor  was 
bound  to  know  that  the*  patent  was  good,  and  ought 
then  to  have  discontinued  the  action.  Prom  that 
period  he  ought,  therefore,  to  pay  the  costs  in  the  action. 

As  to  any  special  costs,  I  do  not  think  I  ought  to 
make  any  order,  unless  something  very  special  had 
occurred.  In  all  cases  some  inconvenience  must  have 
been  sustained.  I  think  the  words  used  in  the  bond 
intended  to  refer  to  some  special  inconvenience  or 
damage  independent  on  the  result  of  the  action. 

By  consent  I  will  order  the  taxation;  otherwise  I 
can  make  no  other  order  than  to  give  leave  to  bring  aa 
action  on  the  bond  to  recover  the  subsequent  costs. 
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1851. 


WILSON  V.  EDEN,  j^^n. 

THIS  case,  relating  to  the  leasehold  property  of  Sir  Except  in 
Ri^t  Johnson  Eden,  is  reported  an&{a).    Lord  cS'lh,?'' 
LangddU  there  decided  in  favour  of  the  next  of  kin,  but  Court  will 
he  nevertheless  granted  to  Sir  William  Eden,  the  unsuc*  mine  ques* 
cessful  party,  a  case  for  the  opinion  of  the  Court  of  tions  of  con- 
Exchequer.     That  Court,  on  the  7th  day  of  June  1850,  the  first  in- 

came  to  a  conclusion  opposite  to  that  arrived  at  by  ■t«*c^» 'Ifiih- 

'^^  f    out  seeking 

Lord  Zanffdakf  and  the  case  now  came  on  upon  their  the  assistance 

certificate.  Slw?""*^^ 

Mr.  Elnuky,  for  the  Plaintiff,  having  conceded  that 
the  case  was  not  so  clear,  as  to  lead  him  to  expect  that 
this  Court  would  now  decide  it,  without  having  the 
opinion  of  another  Court  of  law,  was  stopped  by  the 
Court  from  entering  into  the  merits  of  the  case. 

Mr.  Wdlpole,  Mr.  Malins,  and  Mr.  Dumerffue,  for 
Sir  WiUiam  Eden,  pressed  for  a  decision  in  accordance 
with  the  certificate  of  the  Court  of  Exchequer.  They 
observed  upon  the  inconvenience  and  expense  of  sending 
the  same  case  repeatedly  for  the  opinion  of  the  different 
Courts  of  law,  and  stated,  that  Lord  Cranworth  and  Sir 
George  Turner  had  lately  expressed  their  determination 
to  decide  such  questions  themselves  in  the  first  instance, 
unless  the  points  involved  were  so  doubtful  as  to  render 
it  necessary  to  have  the  assistance  of  a  Court  of  law. 


Mr. 


{n)   1 1  Beavnn,  237.  / 


/ 

/ 

/ 
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185L  Mr.  Bdntpell,  Mr.  Teed^  Mr.  Lloyd,  Mr.  JZ.  PofaKr, 

Mr.  Faber,  Mr.  DickhuoMj  and  Mr.  Goldsmid  for  other 
parties. 

27i^  Masteb  ^M«  Boll& 

In  thiB  case  Lord  Langdak  has  expfeaeed  an  (^niuon 
one  waj,  and  the  Comt  of  Exchequer  another.  Now, 
if  the  case  were  brought  before  me  onprejndiced  by  any 
dedfflon,  and  I  thought  the  case  dear  either  way,  I 
should  feel  bound  to  act  on  my  own  opinion ;  but  when 
I  find  there  is  a  reasonable  question,  with  two  contra* 
dictory  decisions  of  high  authority,  I  certainly  should 
not  dedde  it  myself  without  having  the  asostanoe  of 
another  Court  of  law. 

I  think  it  proper  to  take  this  opportumty  of  saying, 
that  I  concur  in  what  Lord  Cranworth  and  Sir  George 
Turner  have  done  with  respect  to  sending  cases  on 
questions  of  construction  for  the  decision  of  Courts  of 
bw;  and  that  in  all  such  cases  as  may  come  before 
mc,  I  shall  think  it  my  duty,  so  far  as  I  possibly  can, 
to  decide  them  myself,  without  the  assistance  of  a 
Court  of  law,  particularly  where  the  parties  press  me 
to  do  so ;  and  whenever  I  do  so  decide,  I  shall  not 
afterwards  offer  the  party  against  whom  I  decide  a 
case  for  the  opinion  of  a  Court  of  law.  It  must  there- 
fore be  understood,  that  in  such  cases,  the  decision,  so 
far  as  I  am  concerned,  will  be  finaL 

It  being  frankly  admitted,  that  this  case  is  not  free 
from  doubt,  and  there  being  contradictory  decisions  on 
the  point,  it  must  be  sent  for  the  opinion  of  the  Court 
of  Queen's  Bench. 
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1861. 


DAVENPORT  v.  STAFFORD,  f  j^^  2, 3, 4. 

FRISBY  V.  STAFFORD.       \^  ^  ^/^-v^^^/ 
CHARLESWORTH  v.  MANNERS^ 


riiHE  testator  Edward  Manners^  by  his  will,  gave  all  A,  S,  the  sole 

-*-    the  residue  of  his  goods  and  chattels,  &c.  &c.  stock  tenMt"or1ife 

in  any  of  the  public  companies  or  funds,  and  all  his  ^^^t  having 

shares  in  the  Erewash  and  Melton  Mowbray  canals,  and  assets  in  her 

all  other  his  personal  estate  unto  Ann  Stafford  for  life,  ^*°^*    Her 

1     rt.      t        1      1   t  1  t  .  1  .1 1  executors  ad- 

and  after  her  death  he  gave  the  same  to  his  ten  children,  mitted  assets. 

and  he  appointed  Ann  Stafford  his  sole  executrix.  Se^d>sen^ '"  f 

any  dirther 
The  testator  died  in  1810,  and  his  will  was  proved  by  Sr^e^nS:^^ 
Ann   Stafford.     At  his  death,  he   possessed,  amongst  liable  for  in- 
other  things,  a  sum  of  60,000Z.  Bank  four  per  cents.,      ^^^j  execu- 
seven  shares  in  the  Erewash  canal,  and  ten  shares  in  the  ^"^  ^^^^ 

Melton  Mowbray  canaL  unnecessarily 

and  impro- 

_^^^-  ..1       .       #.T-i.,  rvy»..  PC^^y  80W  out 

In  1815,  the  original  suit  of  Fruby  v.  Stafford  was  a  sum  of 

filed  by  one  of  the  children  against  Ann  Stafford  and  Jj^n^j^^^"' 

others  for  an  account 
was  made 
against  her  representatives.    Held,  that  her  estate  was  liable  to  replace  the  stock 
and  dividends,  and  that  relief  might  be  had  on  further  directions,  though  the  par- 
ticularmatter  was  not  charged  bv  the  bill. 

Executors  were  ordered  to  sell  canal  shares  before  the  14th  of  July  1833.  Thej 
did  not  sell  them  until  1836^  and  a  great  loss  occurred.  Held,  that  they  were  per- 
sonally hable  for  the  loss. 


Dates. 


1810.  Death  of  testator. 

1815.  B'dl  filed. 

1827.  Death  of  ilfut^. 

1830.  Decree. 


1833.  Order  to  sell  shares  be- 
fore Jult/. 
1836.  Sale. 
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185  L       others  to  have  the  accounts  taken^  and  to  restndn  the 
-^^"^^^^^^     cutting  of  timber.     In   1827,  before  any  decree  had 
9.  been  made,  Ann  Stafford  died,  having  appointed  Edward 

Stafford.  Manners  and  Roffer  Manners  her  executors.  The  suit 
was  revived,  and  on  the  23d  of  June  1830,  a  decree  was 
made,  whereby  it  was  referred  to  the  Master,  to  take  an 
account  of  the  personal  estate  of  the  testator  come  to  the 
hands  of  Ann  Stafford  in  her  lifetime,  or  to  the  hands 
of  Edward  and  Boffer  Manners  her  executors,  after  her 
death ;  and  it  was  ordered,  that  what  should  have  come 
to  the  hands  of  Ann  Stafford  should  be  answered  by 
Edward  and  Roffer  Manners^  they,  by  their  Counsel,  ad- 
mitting  assets  for  that  purpose  (a).  And  the  executors 
were  ordered  to  proceed  to  get  in  the  outstanding  estate 
of  the  testator,  and  the  Master  was  to  ascertain  of  what 
it  consisted.  The  personal  estate  was  ordered  to  be 
applied,  in  the  usual  way,  in  payment  of  the  debts  &c, 
and  the  Master  was  directed  to  enquire  what  sums  had 
been  received  by  the  children,  on  account  of  the  personal 
estate. 

In  1833,  the  prosecution  of  the  decree  was  taken 
from  Davenport  and  committed  to  Charleswortlu  The 
executors  having  neglected  to  sell  the  canal  shares;, 
Charleswortli^  in  1833,  presented  a  petition,  praying  that 
the  shares  might  be  deposited  in  Court,  and  that  the 
same  might  be  sold  with  the  approbation  of  the  Master, 
and  the  proceeds  brought  into  Court,  and  invested  and 
accumulated. 

>  By  an  order  of  the  3d  of  June  1833,  made  upon  that 
petition,  Edward  Manners  and  Roger  Manners  were 
ordered,  "  on  or  before  the  14th  of  July  then  next,"  to 

sell 

(a)  See  Davenpnrl  v.  Stafford^  8  Bravan,  503. 
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sell  the  seventeen  canal  shares,  and  the  produce  was        1851. 
ordered  to  be  pud  into  Court  and  to  be  mvested.    ^^^^^^"^^^^^ 
Edward  and  Boger  Manners  afterwards  transferred  the  o. 

shares  into  their  own  names,  but  delayed  selling  them.  Stafford. 
The  Erewaah  canal  shares  were  not  sold  until  the  14th 
of  Jtdy  1836,  when  they  produced  44021  per  share. 
They  delayed  paying  the  produce  of  the  shares  into  Court 
until  1845,  when  they  were  compelled  to  do  so  by  an 
order. 

A  great  loss  had  occurred  by  the  delay  in  selling  the 
Erewash  shares.  At  the  death  of  Ann  Stafford^  they 
were  worth  140021  each;  in  1833,  when  they  were  or- 
dered to  be  sold,  they  were  worth  80021  each :  they  ulti- 
mately produced  44021  each  only; 

The  Master  made  his  report,  finding  a  sum  of 
12,51021  due  from  Ann  Stafford^  and  that  she,  in  her 
lifetime,  transferred  to,  or  accounted  for,  or  otherwise 
satisfied  all  the  ten  children  except  Walter  Manners^ 
their  shares  in  the  bonk  annuities  of  60,000/. 

It  appeared  that  the  share  of  Walter  Manners  in  the 
60,00021  stock  (amounting  to  540021  after  payment  of 
the  legacy  duty)  had  apparently,  without  any  reason, 
been  sold  out  by  Ann  Stafford  in  her  lifetime,  and  the 
produce  had  been  received  by  her. 

The  cause  now  came  on  for  further  directions,  and,  . 
upon  a  petition  of  Ckarleswarth,  seeking  to  charge 
Edward  and  Roger  Manners  with  the  loss  sustained  to 
the  estate  of  the  testator,  in  consequence  of  their  neg- 
lect to  sell  the  Erewash  canal  Qhares,  and  for  interest  on 
the  sums  received  by  them  for  the  shares  from  the  time 
of  their  receipt,  until  the  produce  was  pud  into  Court. 

Three 
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186L  Three  questions  now  arose:  first,  whether -Echoarrf 

-^^'^^^''^^     and  Roger  Manners  ought  to  be  charged  with  interest  on 

V.  the  sum  of  12,510/.,  the  baknce  found  due  from  ^ra 

Stafford.     Stafford  at  her  death.     Secondly,  whether  they  were 

liable  to   Walter  Manners  for  the  54007.  stock,    and 

dividends  thereon;    and,  thirdly,  whether  they    were 

liable  for  the  depreciation  in  the  seven  Erewash  canal 

shares,  and  from  what  time. 

Mr.  Teed  and  Mr.  Freeling  for  the  Plaintiff; 

•     Mr.  EoupeU  and  Mr.  Busk  for  one  of  the  children^ 

Mr.    R.  Palmer    and     Mr.   Renshaw    for    iVali^ 
Manners,  and 

Mr.  John  Baily,  for  Otho  Manners,  argued  as  folio if/^/-^ 

First.  Edward  and  Roger  Manners  are  liable  to  pay 
interest  on  the  12,5107.  found  to  have  been  in  the  hands 
of  Ann  Stafford,  uninvested  at  her  death,  and  that  with 
annual  rests.  They  have  made  an  unlimited  admission 
of  assets  to  meet  every  claim  against  her  estate  in  this 
suit;  and  it  now,  for  the  first  time,  appears,  that  she 
had  this  large  balance  in  her  hands  uninvested.  She, 
being  ezecutrix  and  trustee,  was  bound  in  duty  to 
invest  the  assets  upon  a  proper  security,  for  the  benefit 
of  those  entitled  after  her  death,  and  if  she  had  been 
now  living,  she  would  have  been  made  liable  for  all  tbe 
consequences  of  the  non-investment  up  to  the  present 
time;  her  executors  now  stand  in  the  same  position. 
Besides  this,  this  sum,  amongst  her  other  assets,  must^ 
at  her  death,  have  come  to  the  hands  of  her  execntorsA 
£Mid  they  have  had  the  benefit  of  the  money  from  the 
year  1827  to  the  p jcesent  time.  Not  to  charge  them 
Vitb  interest  would  be  to  hold  out  a  premmfii  to  execa=^ 

tors 


^ 
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tors  to  retam  and  apply  to  their  own  use  the  monies  of       1851. 
others,  which,  for  the  benefit  of  those  whom  they  repre-    p^^vbnpobt 
sent,  ought  to  be  invested  on  proper  securities.   The  rule  v« 

is,  that  where  executors  unnecessarily  retain  the  assets 
in  their  hands,  instead  of  investing  them  on  a  proper 
security,  they  will  be  charged  with  interest ;  fVUUams 
on  Executors,  447.  Tebbs  v.  Carpenter  (a),  Franklin 
V.  Frith  (i),  where  an  executor,  keeping  money  in  his 
hands,  was  charged  with  interest  and  costs;  the  Lord 
Chancellor  observing  that  **  he  never  could  permit  an 
executor  to  keep  400/.  of  his  testator's  money  dead  in 
his  hands."  Pacock  v.  Reddingtan  (c),  Roche  v.  Hart  (</),- 
Littlehaksy.  Gascayne{e),  Pearse  v.  Green {g),  Goody. 
Blewitt{h),  [The  Master  of  the  Eolls.  But  can 
you  produce  a  case  in  which  executors  have  been 
charged  with  interest,  where  the  only  delay  has  been 
caused  by  the  pendency  of  a  suit  ?]  Turner  v.  Turner  (i) 
is  such  a  case.  There  the  bill  was  filed  in  1799,  the 
decree  was  made  in  1801,  and  the  report  was  made  in 
1815,  by  which  it  appears  that  the  executors  had,  from 
1802  to  1817  (pending  the  suit),  retained  a  balance  of 
843Z.  in  their  hands.  The  decree,  on  forther  directions, 
made  in  1817,  had  not  charged  them  with  interest,  but, 
upon  the  rehearing  in  1819,  Sir  Thomas  Plumer  says: 
'*  With  respect  to  the  balances  in  the  hands  of  the  exe- 
cutor, that  is,  notwithstanding  what  has  been  said,  a 
proper  subject  for  an  application  now ;  for  though  the 
bill  does  not  pray  for  interest,  and  there  is  nothing  on 
the  pleadings  to  affect  the  executors  with  it,  yet  it  is,  I 
think,  now  open  to  the  Court  to  charge  it  against  them. 
The  suit  was  commenced  in  1799,  when  it  does  not 

.  appear 


,890.  {g)  1  Jac,  ♦  W.  136. 

{h)  3  Bro.  C.  0433.  (A)  Cited  i6.  142. 

(c)  5  Vet.  794.  '       (i)  1  Jac.  ^  W.  39.,  ^  1  Swan. 

dXUVes.6S.  154. ^ 

(0'3iro.t»r;73.  ; 
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185L       appear  that  they  bad  any  sums  in  thdbr  hands^  and  the 
p][^J|)J^,,  bill  could  not,  therefore,  at  that  time,  baye  adverted  to 
9*  theae  balances,  wluch  arose  subsequently.    It  seems, 

that  at  first,  the  executors  were,  at  some  periods,  in 
advance,  and  bad  even  borrowed  money  to  answer  the 
exigencies  of  the  testator's  estate;  but,  in  ApriJ^  1802, 
there  was  a  balance  due  from  them  of  343il  7«.  6i2. 
This  continued  in  the  hands  of  some  or  one  of  tlie 
executors,  and  was  unappropriated  till  1817,  when  it 
was  applied  towards  the  reduction  of  the  bond  debt 
Why  was  that  not  done  before?  It  is  urged,  that  no 
application  was  made  for  the  payment  of  the  balance 
into  court;  but  the  executors  should  have  brou^t  it  in 
without  any.  It  was  their  duty  to  lay  it  out  so  as  to 
make  it  productive,  or  to  apply  it  to  the  payment  of 
this  debt  that  was  carrying  interest  It  seems  reasonable 
that  the  decretal  order  should  have  directed  an  inquiry 
in  whose  hands  thb  sum  was,  and  a  charge  of  interest 
upon  it"  Here  the  executors  might  have  applied  to 
pay  the  money  into  Court,  which  the  Plaintiff  could 
not  do,  he  not  being  able  to  shew  an  admitted  balance. 

But  not  only  are  the  executors  liable  for  interest, 
but  they  are  accountable  with  annual  rests.  In  Stac- 
pooleY.  Stacpoole(a)  a  person  died  in  1771;  the  bill 
was  filed  in  1792  against  the  administrator,  and  the 
decree  made  in  1810  did  not  charge  him  with  interest, 
but,  upon  appeal  to  the  House  of  Lords,  it  was  or- 
dered, that  interest  should  be  charged  agamst  the 
administrator  **  making  annual  rests  in  the  accounts, 
and  charging  interest  on  the  annual  balances."  So  in 
fVillsan  v.  Carmichael  (b),  an  executor  was  charged 
interest  on  balances  with  annual  rests,  and  the  decree 
was  affirmed  by  the  House  of  Lords.    Here  there  was 

more 

(a)  4  Dow,  209.  (6)  2  Dow  ^  CI.  51. 
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more  *than  mere  neglect:  it  appears  evident  from  the  1S5L 

schedules  to  the  Master's  report,  that  the  balance  must  jC"^^^^ 

have  been  derived  by  the  sale  of  some  part  of  the  v. 

testator's  personal  estate  which  was  producing  interest.  Stafford. 

Secondlj.  As  to  the  54007.  stock,  the  executors  of 
Ann  Stafford  were  bound  to  replace  it,  and  to  account. 
for  the  dividends.  It  was  a  fund  duly  invested  at  the 
testator's  death,  which  the  executrix  improperly,  and 
without  any  reason,  converted  into  money.  This,  there- 
fore, was  a  breach  of  trust,  for  which  she  and  her 
estate  are  liable.  In  Sadler  v.  Lee  (a)  the  bankers  of 
trustees  wrongfully  sold  out  stock,  and  applied  it  to 
their  own  purposes,  it  was  held,  that  the  measure  of 
their  liability  was  the  amount  paid  in  replacing  the 
stock. 

Thirdly.  As  to  the  canal  shares,  a  great  loss  has  arisen 
from  the  personal  default  and  misconduct  of  Edward  and 
Roger  Manners,  acting  in  disobedience  to  the  express 
order  of  the  Court.  Instead  of  selling  before  the  14th  of 
July  1833,  they  transferred  the  shares  into  their  own 
names,  dealt  with  them  as  their  own,  and  sold  them 
three  years  afterwards  at  a  considerable  loss.  In  addi- 
tion to  this,  they  did  not  account  for  the  dividends,  and 
neglected  to  pay  the  purchase  money  into  Court  as  they 
had  been  directed,  until  compelled  by  an  adverse  order. 
The  case  is  like  Rowley  v.  Adams  (J),  where  executors 
of  the  assignee  of  a  lease  were  ordered  to  take  such 
steps  as  might  be  necessary  to  relieve  the  testator's 
estate  from  liability  from  the  rent  and  covenants  of  the 
lease.  The  executors  not  having  taken  proper  steps  for 
that  purpose  were  made  liable  for  the  losses  which 
occurred. 

The 

(fl)  6  Beavan,  324.  (5)  4  Myl  ^  Craig,  534. 
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1851.  The  executors  ought,  thereforei  to  be  charged  with 


Davenport 


the  loss,  either  from  the  decree  or  from  the   14th  of 

V.  Jufyf  1833.     No  further  enquiry  is  necessary,  for  when 

TAFFOBD.    |.jjg  £^^  ^^  g^  dearly  stated  b  a  report,  as  necessarily 

to  involve  a  particular  consequence,  it  is  for  the  Court 

1;o  act  upon  the  facts  so  reported ;  Bich  v.  Motly  (a). 

Mr.  Walpole  and  Mr.  Goodevt  for  the  representatives 
of  Roger  Manners.  The  admission  of  assets  was  made  by 
pure  inadvertence.  The  executors  of  Ann  Steward  had 
never  assets  sufficient  to  answer  her  liabilities,  and  they 
will  have  to  bear  the  losses  personally.  In  addition  to 
this,  they  have  been  deprived,  by  the  death  of  Itoffer 
Manners^  the  acting  executor,  and  by  the  absence  of  his 
solicitor,  Mr.  Oeaty,  of  the  means  of  explaining  and 
proving  the  matters.  The  hardship  of  the  case  is  there- 
fore so  great,  that  they  are  justified  in  making  every 
possible  opposition  to  the  decree  asked  against  them. 

The  admis^on  of  assets  was  limited  to  the  demands 
made  against  the  estate  of  Ann  Stafford  by  the  bill,  and 
no  further.  It  was  restricted  to  her  receipts  only,  and 
with  reference  to  the  common  accounts  directed  by  the 
decree  (b),  and  had  no  relation  to  any  breach  of  trust,  or 
wrongful  retainer  of  balances,  which  points  were  not 
charged  by  the  bill,  or  provided  for  by  the  decree.  An 
executor  is  never  charged  with  interest,  unless  it  be 
clearly  made  out,  that  he  has,  without  reason,  retained 
balances  in  his  hands  for  his  own  benefit.  Here  there 
is  no  such  proof;  all  that  appears  is  the  simple  fact  that 
Ann  Stafford  had  a  balance  of  money  in  her  hands  at 
her  death,  and  as  she  was  entitled  for  life,  there  was 

no 

(a)  2  Afyl,  4-  JT.  318.  Philanthropic  Society  v.  Hobion, 

(b)  See  the  decree  stated  ia      2  Myl.  ^  K,  357. 
8  Beavath  508. ;  but  see   The 


Stafford 
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no  loss  of  interest  down  to  her  death.    It  does  not  ap-       1851. 

pear^  and  it  is  not  the  fact,  that  her  executors  ever  pos-  n^**^^*^^ 
aesaed  themselyes  of  that  balance.     On  what  ground  v. 

therefore  are  they  to  be  charged  with  interest  on  it? 

Turner  y.  Turner  is  an  anomalous  case^  and  great 
delay  had  been  caused  by  the  accounting  party.  In 
Stacpook  y.  Stacpoole  (a)  the  administrator  had  not  ren- 
dered a  fair  account,  and  Lord  Redesdale  observed  C^), 
^'  there  are  other  grounds  upon  which  the  claim  for 
interest  may  be  sustained,  for  all  the  embarrassments 
and  delays  in  the  distribution  of  this  property  have  been 
occasioned  by  George  Staepook  (the  administrator)  him- 
self." In  WUkon  V.  Carmichael,  the  point  in  discussion 
was  not  as  to  the  interest  (c),  and  the  executor,  who 
was  a  solicitor,  was  guilty  of  laches  and  default  in  not 
proceeding  with  due  diligence  in  certain  suits  respecting 
the  assets.  There  is  a  distinction  between  a  retainer 
before  suit  and  after  suit ;  it  would  be  most  oppressive 
to  make  executors  responsible  for  all  the  delay  which 
might  occur  in  the  course  of  a  protracted  litigation, 
where  they  have  not  been  the  cause  of  the  delay.  It  is 
not  the  practice  for  Defendants  to  move  to  pay  money 
into  Court :  it  is  the  duty  of  the  Plaintiff;  and  if  these 
Defendants  had  moved,  it  does  not  follow  that  the  money 
would  have  been  invested,  so  as  to  produce  income ;  that 
is  not  a  matter  of  course,  and  would  only  have  been 
ordered  upon  the  application  of  the  parties  interested. 
The  executors,  who  have  not  received  the  money,  or  any 
benefit  from  it,  are  only  liable  for  what  Ann  Stafford 
was  answerable  at  her  death, — namely,  for  the  produce 
of  the  capital  fund. 

Secondly. 

(a)  4  Dow,  pp.  216.  221  (c)  8  Dow  SfCLSl. 

{h)  P.  224. 
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Dateiiport 


1851.  Secondly.  There  u  no  liability  to  replace  the  stodc: 

that  breach  of  trust  is  not  chai^ged  by  the  pleadii^a. 
v.""*  Under  the  decree^  the  ezecotors  are  chargeable  only 
STAFFoaD.  ^j^jj  ^1^  pfodnoe,  as  of  money  come  to  the  hands  of 
Ann  Stafford^  bat  no  farther.  The  matter  is  de- 
termined by  the  form  of  the  decree,  and  it  is  now  too 
late  to  charge  Ann  SUrffar^s  estate  with  more  than  the 
prodace. 

Thirdly.  As  to  the  canal  shares,  the  execators  of 
Ann  Stafford  acted  for  the  best:  they  were  liable  to 
hare  the  order  enforced  against  them  by  the  Plaindfl^ 
but  no  further.  The  Pluntiff  haying  taken  no  steps  to 
compel  the  sale,  is  prevented  by  the  lapse  of  time,  and 
laches  from  aflhing  any  liability  on  the  Defendants: 
C/tampian  v.  Bigby{a). 


July  4.  The  Masteb  of  the  BOLL& 

Though  there  is  a  good  deal  of  complication  in  the 
facts  of  this  case,  I  do  not  think  that  when  they  are 
well  imderstood  there  is  any  diflScuIty  in  arriving  at  a 
proper  conclusion.  The  case  is  a  singular  one  in  many 
respects,  and  the  dates  of  the  proceedings  afford  a  very 
instructive  lesson  with  respect  to  the  conduct  of  suits  in 
this  Court. 

It  appears  that  the  original  testator  died  in  February 
1811.  He  left  a  sum  of  60,0007.  stock,  and  other 
property,  to  Mrs.  Stafford  for  life,  and  afterwards  to  be 
divided  among  his  ten  children.  The  bill  was  filed  in 
November  1815,  at  the  instance  of  one  of  the  children 
and  residuary  legatees,  to  have  the  accounts  of  the  whole 

of 
(a)  iHuu.^Myl  539. 
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of  the  property  taken^  and  to  restrain  the  improper 
catting  of  timber  on  some  of  the  real  estates  of  the 
testator.  Mrs.  Stafford  died  in  1827,  and  she  made 
Mr.  JEdward  Manners  and  Mr.  Roger  Manners  her 
executors.  A  supplemental  bill  was  filed  and  a  decree 
was  obtained  for  the  purpose  of  carrying  into  effect  the 
previous  directions.  In  June  1830,  the  Defendants 
Edward  Manners  and  Soger  Manners  admitted  assets, 
by  reason  of  which  no  account  was  taken  of  the  estate 
of  the  testatrix,  because  they  admitted  assets,  sufficient 
to  meet  the  whole  amount  which  might  be  required. 

The  Master  has  found  that  Mrs.  Stafford  received 
12,510/.  belonging  to  the  estate  of  the  original  testator, 
and  he  has  also  found,  that  with  respect  to  the  legacy 
of  60,000/.,  Mrs.  Stafford  either  paid  or  accounted  for 
it  to  all  of  the  persons  entitled  except  Walter  Manners. 

The  Plaintiffs  now  seek  to  charge  the  executors 
JSdward  Manners  and  Roger  Manners  (deceased)  with 
interest  upon  this  balance  of  12,5102.  received  by  Mrs. 
Stafford^  and  which  they  say  has  been  in  the  hands  of 
these  executors.  Secondly,  they  seek  to  charge  them 
with  the  5400/.  stock  and  the  dividends  upon  it ;  and, 
thirdly,  a  petition  is  presented,  praying  that  they  may 
be  compelled  to  make  good  the  loss  arising  in  respect  of 
some  canal  shares,  the  facts  relating  to  which  I  will 
state  when  I  come  to  mention  that  particular  part  of 
the  case. 


1851. 


Davenport 

V. 

Stafford. 


With  respect  to  the  first  point,  whether  the  executors 
are  to  be  diaiged  with  interest  on  the  12,510/.  said  to 
have  remained  in  their  hands  with  or  without  rests,  it  is 
important  to  look  at  the  form  of  the  decree.  It  is  thereby 
referred  to  the  Master  to  take  an  account  of  the  personal 
estate  of  JSdward  Manners,  the  testator,  come  to  the 

Z  3  hands 
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1851.       liands  of  Ann  Stafford  in  her  lifetime,  or  to  the  hands  of 
Ji***"^^^^^     the  Defendants  Edward  Manners  and  Boger  Mannen^ 

JJAYENPORT 

V.  her  executors,  since  her  death,  and  that  what  should 

Stafford.  ^^^^  ^^^  ^  ^^^  hands  of  Ann  Stafford  in  her  lifetime 
be  answered  bj  the  Defendants  Edward  Manners 
and  Boger  Manners,  they  admitting  assets  for  that 
purpose,  and  what  has  come  to  their  own  hands  is 
to  be  answered  hj  them  personally.  The  prindplea  on 
which  the  Court  acts  in  charging  persons  with  interest 
are,  I  think,  very  clear.  It  is  stated,  with  perfect  truth, 
that  if  a  trustee  improperly  retains  in  his  hands  a  large 
balance,  he  will  be  charged  with  interest  upon  that 
balance.  It  has  also  been  urged,  with  trutii,  that  Mrs. 
Stafford  must  be  treated  as  a  trustee.  There  are  only 
three  grounds  on  which  interest  could  in  this  case  be 
charged  on  the  sum  of  12,510L  t  First,  by  treating  it 
as  an  ascertained  trust  fund  in  respect  to  which  the 
parties  seek  to  set  right  a  breach  of  trust  which  has 
been  already  committed,  in  which  case  they  would  be 
entitled  to  have  the  stock  replaced,  and  to  be  paid  the 
dividends  which  would  have  accrued.  The  second  case 
is,  if  there  existed  a  debt  of  the  original  testator  carry- 
ing interest  which  was  allowed  to  remain  unpaid,  while 
a  balance  was  uselessly  retained  in  the  executors'  hands, 
in  which  case,  also,  the  executors  would  be  made  liable, 
and  the  third  ground  on  which  Edward  Manners  and 
Roger  Manners  might  be  personally  liable  to  pay  in- 
terest would  be,  if  they  had  retained  in  their  own 
hands  balances,  which  they  ought  to  have  applied  for 
the  purposes  of  the  trust  they  had  to  perform. 

In  my  opinion,  this  cannot  be  treated  as  a  trust  fiind, 
which  ought  to  be  replaced  with  the  dividends  upon 
it.  If  that  were  so,  it  would  be  impossible  to  distin- 
guish a  part  of  an  unascertained  residue  from  an  ascer- 
tained trust  fiind.    In  fact»  it  is  not  possible  to  treat 

a  residue 
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a  residue  as  asoertained,  until  all  the  assets  have  been        1851. 
got  in,  and  all  the  debts  have  been  paid.      It  is  said    j^^^^^ 
here,  that  there  is  evidence  to  shew  that  all  the  assets  «. 

were  got  in  shortly  after  the  death  of  the  original  tes-  "*^"o">- 
tator ;  that  may  be  so ;  but  what  debts  might  have 
been  payable  out  of  it  no  person  can  tell,  without  having 
an  accurate  account  taken ;  nor  have  I  any  time  spe- 
dfied  during  the  lifetime  of  Ann  Stafford,  at  which  the 
residue  was  ascertained.  If  the  fund  had  been  ascer- 
tained and  set  apart,  it  might  then  have  produced  what 
Mr.  Teed  justly  calls,  in  cases  of  this  description,  a 
merger  of  the  character  of  executrix  in  the  character  of 
trustee.  And  there  are  several  cases  (such,  for  instance, 
as  PhUMpo  V.  Munnings  (a),)  where  an  ascertained  fund 
in  the  hands  of  the  executrix  has  been  treated  as  a 
trust  fund  for  the  benefit  of  the  cestuis  que  trust ;  but 
where  the  residue  has  not  been  ascertained,  it  appears 
to  me  impossible  to  fix  on  the  executor  the  character 
of  .a  trustee  of  a  specified  fund.  At  the  time  of  Mrs. 
Stafford^B  death,  it  appears  that  this  money  was  due 
from  her ;  but  there  is  nothing  whatever  to  shew  that 
the  residue  was  or  could  have  been  ascertained  at  any 
period  prior  to  her  death.  I,  therefore,  think  it  impos- 
sible to  treat  her  as  a  trustee  of  a  fund  duly  invested, 
for  the  purpose  of  charging  her  estate  with  interest 
upon  it. 

Suppose  the  original  suit  had  been  prosecuted  to  a 
hearing,  and  a  report  had  been  made,  finding  that  the 
balance  received  by  Mrs.  Stafford  in  the  beginning  of 
1827,  just  before  her  death,  was  12,510/.,  according  to 
the  oidinary  principles  and  rules  of  this  Court,  she  could 
have  been  charged  with  interest  on  that  sum.  It  would 
have  been  different  if  she  had  retained  in  her  hands 

balances 
(o)  8  Myl,  ^  Cr.  309. 
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185h       balances  in  which  other  persons  were  alone  interested; 
but  that  could  not  be  contended  for  here^  because  she 
V.  was  herself  intitled  for  life  to  the  whole  of  this  fund* 

Stafford*  j£  ^^^  Court  were  to  hold  otherwise,  it  must  say,  that 
in  eyery  case  of  an  unascertained  residue,  the  executor 
shall  pay  interest.  Again,  the  decree  only  directs  an  ac- 
count of  monies  which  came  to  her  hands,  and  for  that 
only  her  estate  is  to  answer.  If  the  decree  had  been 
made  with  the  view  of  charging  her  with  the  12,51021  as 
if  that  had  been  an  invested  sum,  it  would  have  been 
made  in  a  form  similar  to  that  in  Seller  v.  Lee(a)f  and 
it  would  have  directed  an  enquiry,  as  to  what  sum  was 
necessary  to  replace  so  much  stock,  and  the  dividends 
which  would  have  accrued  upon  it  since.  I  am  satis- 
fied, upon  that  ground  also,  that,  unless  the  original 
decree  were  reheard,  the  principle  for  which  the  Plain- 
tiffs contend,  viz.  that  interest  is  payable  by  JEtboard 
and  Boffer  Manners  out  of  the  estate  of  Mrs.  Stafford, 
cannot  be  supported. 

The  next  question  is,  whether  Edward  and  Boffer 
Manners  are  bound  personally  to  pay  interest,  on  the 
ground  of  their  having  retained  this  balance  in  their 
own  hands.  There  is  this  fatal  objection  to  this  claim, 
that  there  is  no  evidence  whatever  that  they  ever  bad 
this  balance  in  their  own  hands.  The  way  it  is  at* 
tempted  to  be  argued  is  this:  —  At  the  death  of  Mrs. 
Stafford  she  had  received  12,61  Oil :  the  Court  is  then 
called  upon  to  infer,  that  that  money  was  in  her  hands ; 
and  as  the  Defendants  admit  assets  to  pay  all  her  debts : 
the  Court  is  further  required  to  infer,  that  that  sum  of 
money  came  to  their  hands,  and  that,  consequently,  they 
ought  to  be  made  answerable  for  this  amount  to  their 
cestuis  que  trust.    Now,  it  is  to  be  observed,  and  it  is 

important 
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important  to  keep  this  diatincily  in  view,  that  they  can        1851. 
only  be  made  liable  to  pay  that  amount  as  being  the    ^^"^'^^ 
I^al  personal  representatives  of  Mrs.  Stafford^  because,  v, 

it  was  a  debt  due  from  her  estate;  but  the  liability  of  ^a*'*'®*^' 
the  executors  for  keeping  balances  of  money  in  their 
hands,  subsequent  to  her  death,  can  only  arise  from  their 
being  the  legal  personal  representatives  of  the  original 
testator,  which,  undoubtedly,  they  were,  and  not  in 
their  cliaracter  of  executors  of  Mrs.  Stafford.  Now 
their  admission  of  assets  extends  only  to  the  debt  due 
from  her  estate.  In  a  matter  so  strict  as  charging 
executors  with  interest  on  balances,  the  Court,  in  every 
case  within  my  experience,  has  required  actual  proof  that 
there  was  a  balance  in  their  hands;  but  here,  the  Court 
is  in  utter  ignorance  whether  there  was  or  not,  except 
by  mere  presumption.  It  is  probable,  as  they  admitted 
assets,  that  they  had  assets  of  Mrs.  Stafford  in  their 
hands  applicable  to  the  payment  of  this  sum ;  yet  it  is 
exceedingly  posable,  that  the  whole  of  these  assets  might 
have  been  outstanding  at  the  time,  although  when  got  in 
they  might  have  been  amply  sufficient  for  the  payment 
of  everything  which  should  be  found  due.from  the  estate. 
There  is  nothing  whatever  to  shew,  that  they  might 
have  been  since  recovered  from  year  to  year ;  and  there 
is  no  evidence  whatever  that  any  cash  actually  came  to 
their  hands  upon  the  death  of  the  testatrix ;  though  to 
charge  them,  it  is  absolutely  essential  to  have  that  fact 
established.  The  Court  cannot  act  upon  inference  in  a 
matter  of  this  description :  it  must  have  clear  and  dis- 
tinct evidence. 

I  agree,  that  Edward  and  Roger  Manners  may  have 
obtained  a  considerable  advantage  by  admitting  assets  of 
the  original  testatrix,  because  if  they  had  not  done  so, 
an  account  would  have  been  taken  of  her  assets,  and 
then  it  mighft  have  been  seen  what,  if  any,  balance 

,\ they 
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1851.       they  had  in  their  hands  applicable  to  the  payment  of 
.^1^^^^'*^'^    interest  on  the  debt     They  have»  in  point  of  &etj 
V.  escaped  that  proof. 

8TAPP0BD. 

On  all  these  prindples^  I  am  of  opinion,  that  this  is 
not  a  case  in  which  this  Court  can  fix  Edward  or  Boffer 
Manners  with  any  interest  on  the  sum  of  12,500/. 
Until  I  was  referred  to  the  case  of  Thimer  v.  Thimer  (n), 
it  was,  undoubtedly,  new  to  me,  that  this  Court  ever 
visited  a  Defendant  with  a  pecuniary  loss  arising  from 
the  Plaintiffi  not  diligently  prosecuting  a  suit,  for 
that  appears  to  be  the  effect  of  that  case  of  TSimer  v. 
Turner,  It  was,  however,  a  very  peculiar  one,  where 
the  executors,  instead  of  paying  debts  carrying  interest, 
had  paid  simple  contract  debts  which  did  not  carry 
interest ;  and  there  having  been  a  very  great  delay  in 
the  prosecution  of  the  suit,  during  which  they  retained 
in  their  hands  money,  which  they  might  have  applied  in 
payment  of  specialty  debts  carrying  interest,  the  Court 
charged  them  with  interest  on  that  money,  which,  if  it 
had  been  properly  applied  during  that  time,  would  have 
stopped  the  interest.  Mr.  Walpok  argued,  that  even  if 
the  Court  were  to  hold  that  it  was  the  duty  of  executors 
to  pay  the  money  into  Court  (which,  until  the  fiind  is 
clear,  executors  are  rarely  advised  to  do),  still  the  money 
would  not  necessarily  have  been  invested  or  made  pro- 
ductive, unless  the  parties  interested  in  it  had  i^uhfed 
it  to  be  so.  I  agree  in  that  observation  and  think,  that 
the  Court  would  scarcely  hold  executors  paying  money 
into  Court  responsible  for  ftiture  interest,  because  they 
did  not  at  the  same  time  ask  that  it  might  be  laid  out. 
For  ten  years,  this  suit  was  not  prosecuted,  without 
any  default  on  the  part  of  these  Defendants ;  and  on 
this  point,  as  well  as  the  former,  I  could  not  have 

chaiged 
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Datbnpobt 
Stafford. 


OASES  IN  CHANCEIlYi  335 

charged  these  executors  with  interest  for  this  interval        1851. 
of  delay. 

I  am  of  opinion,  therefore,  both  on  the  form  of  the 
decree  and  on  principle,  that  I  cannot  fix  these  executors 
with  interest  on  a  balance  unascertained,  until  the 
Master  made  his  report  on  the  0th  oi  August  1850 ;  and 
that  there  ought  to  have  been  some  specific  reference 
to  ascertain  whether  they  had  property  of  the  testator 
in  their  hands  applicable  to  the  payment  of  his  cestuis 
que  trust,  before  they  could  be  fixed  with  any  interest 
on  the  balances  retained  by  them. 

I  will  next  advert  to  the  question  of  the  5,400/., 
whidi  appears  to  me  to  rest  upon  a  totally  different 
foundation.  The  only  difficulty  I  have  had  has  been, 
whether  this  matter  is  concluded  by  the  form  of  the 
decree ;  I  am  of  opinion  that  it  is  not,  and  I  will  state 
presently  my  reasons.  The  state  of  the  case  appears  to 
be  this:  —  This  simi  of  5,400/.  was  the  tenth  part  of 
the  legacy  amounting  to  54,000/.,  which  was  properly  in- 
vested at  the  testator's  death,  and  the  interest  was  pay- 
able to  Mrs.  Stafford  for  her  life,  and  afterwards  to  Mr. 
Walter  Manners.  She  sold  that  sum  of  money  out,  and 
the  burthen  of  proof  appears  to  me  to  lie  on  those 
who  represent  her,  to  shew,  either  that  she  has  replaced 
that  fund  or  that  she  has  satisfied  Mr.  fV.  Manners. 
I  am  of  opinion  that  they  have  not  proved  the  pay- 
ment, and  the  consequence  follows,  that  they  must 
replace  the  stock,  and  the  necessity  of  replacing  the 
stock  clearly  involves  the  necessity  of  replacing  the 
dividends  upoii  it.  In  this  case,  Mrs.  Stafford  was 
the  trustee  of  a  fund  in  a  proper  and  ascertained  in- 
vestment, and  she  was  bound  to  continue  it  in  that 
state :  it  is  therefore  a  debt  from  her  estate,  and  her 
assets  therefore  bdng  soffident  for  that  purpose,  the 

Court 
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1851.       Court  must  compel  her  executors  to  make  good  the  con- 

^IT^^^^"^^  sequences  of  a  direct  and  manifest  breach  of  trust  com* 

Davbnport  •      , ,     • 

o.  mitted  by  her. 
Stafford. 

I  was  struck  with  the  ailment  that  this  was  con- 
cluded by  the  form  of  the  decree,  which  was  only  to 
take  an  account  of  what  had  come  to  the  hands  of  Ann 
Stafford,  and  that  Edward  and  Roger  Manners  only  ad- 
mitted assets  for  the  purpose  of  taking  those  accounts. 
But  in  the  course  of  taking  these  accounts,  it  appears 
that,  besides  the  sums  that  have  come  to  her  hands, 
a  clear  and  distinct  breach  of  trust  had  been  committed 
by  her,  which,  if  properly  brought  before  the  Court, 
involves,  in  my  opinion,  the  consequences  I  have 
already  stated.  I  think  the  Court  is  not  precluded, 
by  the  form  of  that  decree,  from  directing  some  sub- 
sequent enquiry  before  the  Master,  if  it  were  thought 
necessary  to  bring  out  the  facts  relating  to  that  par- 
ticular item.  I  am  of  opinion,  although  the  decree  is 
in  the  general  form  for  taking  an  account  of  the  assets 
of  the  testator,  yet,  finding  in  the  report  one  item  of 
a  distinct  and  separate  character,  the  Court  is  at  liberty 
to  act  upon  it,  without  infringing  upon  or  affecting 
the  general  character  of  the  decree.  I  am  not  dis- 
posed to  grant  an  enquiry  upon  the  subject,  being 
satisfied  that  no  good  would  arise,  as  the  facts  ap- 
pear to  be  perfectly  dear  and  distinct  It  is  there- 
fore only  necessary  to  pronounce  such  a  decree  as  will 
meet  the  justice  of  the  case.  The  decree  in  Sadler  v. 
Lee{a)  appears  to  me  to  be  the  proper  form  of  the 
decree,  and  will  be,  in  substance,  to  declare,  that  the 
estate  of  Mrs.  Stafford  is  liable  to  make  good  to 
Walter  Manners  the  full  amount  of  the  5,400/.  stock 
sold  out,  together  with  the  amount  of  the  dividends 

which 
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which  would  have  been  received  if  no  breach  of  trust        1851. 

had  been  committed.  J^^*''^'"^^ 

Datbmport 

V. 

With  regard  to  the  petition  respecting  the  Erewask  Stafford. 
canal  shares,  it  appears  that  the  testatrix  died  in  1827. 
Shortly  after  her  death,  these  canal  shares  were  of 
very  considerable  value :  and,  as  it  is  said,  were  worth 
l,400i  each.  They  fell  considerably,  and  in  1830  they 
were  not  worth  more  than  800/.  In  June  1833  a 
petition  was  presented,  and  a  peremptory  order  made 
for  the  sale  of  these  shares  before  the  14th  of  July 
then  next.  They  were  not  sold  until  1836,  when 
they  produced  no  more  than  44021  each.  Two  ques- 
tions arise — one,  whether  the  executors  are  liable  to 
make  good  the  loss  occasioned  by  not  selling  imme- 
diately after  the  death  of  the  testatrix;  and  if  the 
Court  should  be  of  opinion  that  they  are  not,  then 
whether  they  are  liable  for  the  loss  occasioned  in  conse- 
quence of  their  not  carrying  into  effect  the  order  of 
the  3d  June  1833.  I  think  that  the  proper  time  for 
deciding  the  question  as  to  the  prior  liability  was  when 
that  order  was  made;  and  that  not  having  been  re- 
served, I  must  conclude  either  that  it  was  waived  or 
that  it  was  determined  by  the  Court.  I  cannot  there- 
fore now  go  into  any  question  as  to  any  liability  of  the 
executors  for  not  having  sold  the  canal  shares  between 
the  death  of  the  testatrix  and  the  3d  of  June  1833. 

I  am  of  a  different  opinion  with  respect  to  their 
conduct  subsequent  to  that  order.  I  think  that  it  was 
their  duty  to  obey  that  order,  and  that  the  circumstance 
of  the  Pliuntiflb  not  having  held  the  executors  liable  for 
their  loss  until  the  whole  question  respecting  their  lia- 
bilities was  brought  before  the  Court  upon  the  Master's 
report  cannot  now  relieve  them  from  the  consequences 
of  their  disobedience  of  that  order.    It  is  the  duty  of 

every 


838 
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1851.       eyeiy  person  who  is  ordered  by  the  Court  to  do  aoy 
^^^^^    act,  to  obey  that  order ;  and  if  he  neglect  his  duty,  it 
is  at  his  own  peril,  and  he  must  abide  by  all  the  con- 
sequences. 


r. 

Stafford. 


I  am  disposed  to  think  that,  having  transferred  the 
shares  into  their  own  names,  they  considered  themselves 
the  purchasers  of  them.  However  that  may  be,  I  am 
clearly  of  opinion  they  are  liable  for  the  loss  sustained, 
—  that  is,  for  the  difference  between  the  price  which  the 
shares  actually  realized,  and  that  which  they  would 
have  realised  if  they  had  been  sold  in  the  interval  be- 
tween the  3rd  o{  June  1833  and  the  14tb  of  Jufy  1833, 
when  they  were  directed  to  sell  them. 


Julsf  10.  14. 


Whether 
exceptions 
will  Jie  to  the 
Master's  cer- 
tificate of 
undue  delay 
under  the  8th 
Order  of  June 
lS50,gutgref 

Form  of 
decree  in  an 
information 
without  a 
relator,  where 
a  Defendant 
is  liable  to 
pay  the  costs 
of  a  co-De- 
fendant. 


The  ATTORNEY-GENERAL  v.  The  Corporation 
of  CHESTER. 

rpHE  Sth  General  Order  of  the  3rd  of  June  1850  (a) 
•■-  provides :  —  "In  all  cases,  when  a  proceeding  has 
been  unduly  delayed  by  reason  of  the  neglect  of  any 
party  or  his  solicitor,  the  Master  shall,  in  the  first  report 
which  he  shall  make  on  the  subject-matter  in  respect 
of  which  such  proceeding  has  been  unduly  delayed, 
state  specially  to  the  Court  the  circumstances  of  such 
delay,  in  order  that  the  Court  may,  if  it  shall  so  think 
fit,  in  addition  to  and  notwithstanding  any  costs  which 
the  Master  may  have  certified  to  be  paid  in  the  course 
of  the  proceedings  before  him,  make  such  further 
order  in  respect  thereof  as  justice  shall  require.'' 

In 


— -(fl)  12  Beav.xvu, 
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In  1842,  a  decree  was  made  in  this  cause,  and  certain 
matters  were  referred  to  the  Master. 

He  made  his  report,  and,  among  other  things,  cer- 
tified, that  in  his  opinion,  the  proceedings  before  him 
in  this  cause  had  been  unduly  delayed  by  the  Corpora- 
tion of  Chester;  and  he  then  stated  the  circumstances 
on  which  his  opinion  was  founded.  This  special  find- 
ing was  not  made  at  the  instance  of  the  Attorney- 
General,  but  spontaneously  by  the  Master,  after  hearing 
the  Corporation, 

The  Corporation  took  exeepti<«8  4o  this  report, 
first,  as  to  the  Master's  opinion,  and,  secondly,  as  to  the 
circumstances  stated  by  him  as  constituting  the  delay. 
The  case  now  came  on  upon  these  exceptions,  and 
for  further  directions. 


1831. 

The 

Attorney- 

Gbneral 

The 
Corporation 
of  Chbstbr. 


The  Solicitor'- General  and  Mr.  W.  M.  James  objected, 
that  it  could  never  be  intended  that  a  certificate  of  this 
kind  should  be  the  subject  of  exception,  and  that  to 
allow  such  a  course  would  be  to  frustrate  the  intention 
of  the  Order,  by  creating  considerable  additional  delay 
and  expense. 

Mr.  Roupell  and  Mr.  C.  Hall,  for  the  Corporation, 
argued,  that  if  the  Defendants  were  to  be  affected  by 
the  report,  they  had  a  right  to  contest  it  by  exceptions. 
That  the  order  in  question  gave  the  Master  no  au- 
thority to  express  any  opinion,  but  merely  to  state  the 
drcumstances.  The  cases  of  Chennell  v.  Martin  (a), 
Ottey  T.  Pensam{b),  and  Beavan  v.  G{bert(c\  were 
cited. 

The 
(a)  4  ^mons,  340.  (c)  8  JBeawm,  306.        ^ 

f(&)  I  Hare,  322.  ^ ...        _     / 

/ 
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The 

Attorn  BT» 

General 

The 
Corporation 
of  Cheotbk. 
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The  Master  of  the  Rolls.  Accor^Ung  to  my  pre- 
sent impression^  the  exceptions  to  tHe  Master's  opinion 
is  wrong  in  form^  even  if  it  was  competent  to  the  par- 
ties to  take  exceptions  in  such  a  case  ^as  this.  The 
object  of  exceptions  in  such  a  case  would  be  either  to 
dispute  the  facts  found  hj  the  Master  or  to  add  to 
them  other  material  facts  which  he  has  omitted.  This 
being  a  new  point  and  question,  I  should  be  desirous 
of  consulting  some  other  branch  of  the  Court,  to  know 
what  would  be  the  proper  course  to  be  taken  upon  it. 
I  will  hear  the  merits  and  reserve  the  question. 


The  Master  of  the  Rolls.  As  to  the  exceptions, 
considering  the  view  I  take  of  the  case  with  respect  to 
costs,  they  become  of  no  importance,  and  I  therefore  pro- 
pose to  make  no  order  at  all  upon  them,  except  simply 
to  direct,  that  the  costs  of  the  Attorney-General  be 
paid  out  of  the  charity* 


Another  point  arose :  • —  The  Court  was  of  opinion, 
with  respect  to  all  the  costs  to  the  hearing  the  original 
information,  that  the  Attorney-General  should,  out  of 
the  funds  of  the  charity,  pay  the  trustees  their  costs  as 
between  solicitor  and  client,  and  have  them  over  again 
as  between  party  and  party,  as  against  the  Corporation 
of  Chester*     As  to  this 

The  Master  of  the  Rolls  said  —  In  form,  I  believe 
you  must  pay  the  costs  of  the  trustees  and  get  them 
over  again.  I  do  not  know  what  is  the  proper  form 
of  directing  the  Corporation  to  pay  the  costs  of  the 
Defendants,  the  trustees. 


The 
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The  Begistrar  Mr.  Colmlle  observes,  that  in  this  case 
there  is  no  relator ;  therefore,  the  Attorney-General 
cannot  of  course  be  called  on  to  pay  any  costs  per- 
sonally* 

Mr.  James.  In  the  Attorney-General's  suits,  costs 
are  always  directed  to  be  paid  directly  by  one  Defen- 
dant to  the  other ;  that  is  the  distinction.  In  such  suits 
the  Attorney- General  is  never  ordered  to  pay  them. 


1851. 

The 
Attorney- 
Gen  RRAL 

V. 

The 
Corporation 
of  Chester. 


The  Master  of  the  Bolls.  It  will  be  in  that  form, 
but  the  costs  must  be  taxed  as  between  party  and  party. 

Mr. R. Palmer.  The  order  will  be:  the  costs  of  the 
trustees,  as  between  solicitor  and  client,  to  be%  taxed 
and  pud  out  of  the  charity  fund,  and  such  costs  as 
between  party  and  party  to  be  repaid  by  the  Defendants, 
the  Corporation. 


MATHEW  V.  BRISE. 


Jultf  24. 25. 


npHE  testator  died  in  1834,  having  by  his  will  de- 
■*•  vised  real  estates  to  his  son  William  Brise  Mathews 
then  an  infant  of  sixteen  years  of  age,  and  he  appointed 
the  Defendant,  John  R.  Bnse^  and  the  Plaintiff,  Char^ 
lotte  Olivia  Mathew,  the  guardians  of  William  Brise 
Mathew. 

After 


A  testa- 
mentary 
guardian  is 
a  trustee, 
and  therefore 
the  Statute 
of  Limitations 
is  inapplicable 
to  accounts  as 
between  him 
and  his  ward. 


Dates. 
1834.  Death  of  testator. 
1839.  Infant   attained  twenty- 
one. 

Vol.  XIV.  A  a 


1840.  His  death. 
1849.  Bill  filed. 


342  CASES  IN  CHANGEBY. 

1851.  After  the  testator's  death,  John  R.  Brise,  as  gnazdian, 

^^t7^^^^     entered  into  possession  and  receipt  of  the  rents  of  the 

n.  real  estates;  and  he  continued  in  possession  until  the 

Bribe-        xOth  of  March  1839,  when  miUam  B.  Maihew  attuned 

twenty-one. 

mtUam  B.  Mathew  died  in  May  1840,  and  letters 
of  administration  were,  in  August  following^  granted  to 
the  Plaintiff,  Charlotte  O.  MoAew,  who,  in  December 
1849,  filed  this  bill  against  John  R.  BrUcj  for  an  ac- 
count of  the  rents  of  the  real  estates  received  by  him. 

The  Defendant  insisted  that  the  Plaintiff  was  barred 
by  the  Statute  of  Limitations  and  by  lapse  of  time, 
from  making  any  demand  against  him  as  late  guardian 
of  William  B.  Mathew. 

Mr.  R.  Palmer,  Mr.  Chandless,  and  Mr.  Caldecott, 
for  the  Plaintiff,  argued,  first,  that  the  case  was,  by  the 
correspondence,  taken  out  of  the  Statute  of  Limitations : 
BaillieY.  Sihbald{a)y  Waters  v.  Tompkins  (b),  Bayley  v. 
Ashton  (c),  Willis  v.  Newham  (rf),  overruled  by  Cleave 
V.  Jones  (e). 

And,  secondly,  that  the  statute  did  not  apply  to  cases 
of  trust,  and  a  guardianship  under  the  12  Car.  2.  c.  24. 
was  a  mere  trust.  In  the  Duke  of  Beaufort  v.  Berty  (y), 
"  Lord  Macclesfield,  with  some  warmth,  said,  that  the 
guardians  were  but  trustees,^  and  he  added,  that  ^^  a 
guardian  appointed  according  to  the  statute  had  no 
more  power  than  a  guardian  in  socage,  and  as  the 
Court  could  interpose  where  there  was  a  guardianship 

in 

1       (a)  16  Vetey,  185.  ^  (rf)  3  F.  *  Jer.  5ia 

:        (b)  2  Cr.  M.  Sf  R.  723.  (e)  \5JtBrut,  515. 

I       (c)  12  Ad.  ij-  Eliis,  493.    ;  ©"T-Pt  Wmi.  7(^,  705.-  L 
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in  socage^  bo  might  it  also  do  in  a  case  of  a  guardian  1851. 
bj  the  statute,  both  being  equally  trustees,^  And  after 
shewing,  that  this  Court  would  interfere  in  cases  of 
guardians  misconducting  themselves,  he  said  *^  that  this 
was  grounded  upon  the  general  power  and  jurisdiction 
which  it  had  over  all  trusts,  and  a  guardianship  was 
mast  plainly  a  trust^ 

The  case  of  Mettish  v.  Mellish  (a)  shews  that  the  ao- 
counts  between  guardian  and  ward  ''  depend  upon 
principles  peculiar  to  a  Court  of  Equity,  and  cannot  be 
determined  at  law. 

Mr.  Craig  and  Mr.  Grenside,  contrd.  The  Statute 
of  Limitation  is  a  complete  bar  in  this  case,  nine  years 
having  elapsed  dnce  the  guardianship  ceased,  and  the 
parties  put  at  arm's  length.  By  the  common  law  an  ac- 
tion of  account  ^'  lay  only  against  a  guardian  in  socage, 
bailiff,  or  receiver;"  1  Bacon^s  Abr.  tit  Accompt  A, 
the  statute  of  Marlbridge  (b)  was  merely  in  affirmance 
or  declaration  of  it ;  Co.  Lit  87  6.,  and  the  Statute  of 
Linutations  of  the  21  Jac.  1.  c.  16.  s.  3.  includes,  in 
express  terms,  *^  all  actions  of  account"  The  statute  of 
12  Car.  2.  c.  24.  s.  8,  9.  place  the  testamentary  guar^ 
dian  in  the  same  position,  and  the  4  Ann.  c.  16.  s.  27. 
deckres,  that  actions  of  account  may  be  brought 
against  the  executors  of  every  guardian.  If,  therefore, 
the  Statute  of  Limitations  is  a  good  bar  in  an  action  of 
account  at  law  against  a  bailiff,  receiver,  or  guardian, 
it  is  equally  so  in  equity. 

In  the  case  of  a  legal  demand,  a  Court  of  Equity  acts 
in  obedience,  and  not  merely  by  analogy,  to  the  Statute 

of 

(a)  I  Sim.  ^  St.  138.  (i)  5iHen.  8.  c.  17. 

* ■- Aa  2 
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1851.  of  Limitations;  Foley  v.  HiU{a) ;  and  "  wherever  the 
l^islature  has  limited  a  period  for  law  proceedings, 
equity  will,  in  analogous  cases,  consider  the  equitable 
rights,  as  boimd  by  the  same  limitation ;"  Hovenden  v. 
Lord  Annesley  (&)•  The  same  rule  applies  in  cases  of 
constructive  trusts ;  Bechford  v.  Wade  {c\  Any  person 
entering  upon  the  estate  of  an  infant  is  considered  a 
guardian,  but  unless  he  requires  an  account  on  coming 
of  age,  he  will  be  considered  as  having  waived  it; 
Morgan  v.  Morgan  (rf).  In  Lockey  v.  Lackey  (e),  the 
Lord  Chancellor  (Macclesfield)  '*  was  clearly  of  opinion, 
that  where  one  receives  the  profits  of  an  infant's  estate, 
and  six  years  after  his  coming  of  age  he  brings  a 
bill  for  an  account,  that  the  Statute  of  Limitations  is  a 
bar  to  such  suit,  as  it  would  be  to  an  action  of  account 
at  common  law ;  for  this  receipt  of  the  profits  of  an 
infant's  estate  is  not  such  a  trust  as,  being  a  creature  of 
a  Court  of  Equity,  the  statute  shall  be  no  bar  to,  for 
he  might  have  had  his  action  of  account  against  him  at 
law,  and,  therefore,  no  necessity  to  come  into  this  Court 
for  the  account;  but  the  reason  why  such  bills  are 
brought  here,  is  from  the  nature  of  the  demand,  that 
they  might  have  the  discovery  of  books,  papers,  and 
the  party's  oath,  for  the  more  easy  taking  of  the  ac- 
count, which  they  cannot  so  well  do  at  law ;  but  if  the 
infant  lies  by  for  six  years  after  he  comes  of  age,  as  he 
is  barred  of  his  action  of  account  at  law,  so  shall  he  be 
of  his  remedy  in  this  Court ;  and  there  is  no  sort  of 
difierence  in  reason  between  the  two  cases." 

It  is  a  great  hardship  on  parties  to  be  involved  in  ac- 
counts nine  years  after  all  dealing  has  ceased ;  trustees 

may 

(fl)  1  PhUl.  399.  (d)  1  Atlc.  468. 

(5)  2  Sch.  ^  Lef.  p.  632.  (e)  Prec.  in  Ch,  518. 

(c)  17  Vet,  87. 
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may  have  been  misled^  and  the  evidence  of  payments       1651. 


lost,  and  it  was  expressly  to  meet  this  hardship  that  the 
remedy  by  action  of  account  was  limited  to  six  years. 

Tlie  Master  of  the  Bolls  (without  calling  for  a 
reply.)  The  view  I  take  of  this  case  is,  that  the  re* 
lation  of  guardian  and  ward  is  strictly  that  of  trustee 
and  cestui  que  trust.  I  look  on  it  as  a  peculiar  relation 
of  trusteeship,  and  this  appears  from  the  case  of  The  Duke 
of  Beaufort  v.  Berty.  A  guardian  is  not  only  a  trustee 
of  the  property,  as  in  an  ordinary  case  of  trustee,  but 
he  is  also  the  guardian  of  the  person  of  the  infant, 
with  many  duties  to  perform,  such  as  to  see  to  his 
education,  and  maintenance.  Lord  Maccle^eld  ssud, 
**  that  guardians  were  but  trustees,  and  that  the  juris- 
diction of  the  Court  was  grounded  upon  the  general 
power  and  jurisdiction  which  it  had  over  all  trusts,  and 
a  guardianship  is  most  plunly  a  trust.^  This  shews 
that  the  important  and  prindpal  part  of  the  relation  is 
not  confined  to  the  property,  but  extends  beyond  it  I 
consider  that  it  is  not  confined  to  that  relation,  and  that 
of  all  the  property  which  he  gets  into  his  possession  in 
the  character  of  guardian,  he  is  a  trustee  for  the  benefit 
of  the  infant  ward. 

Sir  John  Leach,  in  Mellish  v.  Mellish  (a),  did  this :  an 
action  was  brought  by  the  guardian  against  his  ward 
for  a  sum  of  money  claimed  on  a  balance  of  an  ac- 
count, continued  after  the  infant  had  attained  twenty- 
one,  and  he  granted  an  injunction  on  the  ground  that 
the  account  was  such  as  ought  to  be  taken  on  equitable 
principles.  He  says,  "  The  balance  claimed  by  a  guar- 
dian from  his  ward,  can  never  be  ascertained  in  a  Court 
of  law,  because  it  depends  upon  principles  peculiar  to 

a  Court 

(fl)  1  Sim,  4-  St.  145. 
Aa  3 
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1851.  a  Court  of  equity."  Hiis  is  snffident  to  shew,  that  it 
is  not  because  the  remedy  by  an  action  at  law  is  gone, 
that  this  Court  will  refuse  to  interfere,  but  that  this 
Court  assumes  jurisdiction  on  the  ground  of  the  peculiar 
relation  of  guardian  and  ward.  Accounts  are  taken  in 
this  Court,  where  they  are  complicated  and  mutual,  and 
which  cannot  be  taken  conveniendy  in  a  Court  of  law. 
They  are  taken  in  cases  of  prindpal  and  agent,  and  in 
cases  of  trust ;  but  they  are  not  taken  in  cases  merely 
of  strangers.  Here  was  an  account  all  on  one  dde,  and 
therefore  it  could  not  be  on  the  ground  of  mutual  ac- 
counts, nor  on  ground  of  agency,  for  the  infant  could 
not  appoint  an  agent.  Sir  John  Leach  must,  therefore, 
have  directed  it  to  be  taken  on  the  ground  that  the 
guardian  was  in  the  nature  of  a  trustee. 

A  guardian  gets  this  advantage  by  having  his  account 
taken  in  equity :  he  gets  his  full  costs  of  suit  as  between 
solicitor  and  client ;  that  san  only  be  on  the  principle 
that  he  is  a  trustee.  I  recollect  a  case  where  a  guar^an 
who  had  retained  large  balances  in  his  hands  was  charged 
with  interest ;  that,  again,  could  only  be  because  he  was 
a  trustee.  It  is  said  that  this  Court  acts  by  analogy  to 
the  Statute  of  Linntations,  and  that  it  is  inequitable 
to  take  an  account  after  this  lapse  of  time.  The  Court 
ought,  undoubtedly,  to  be  very  strict  in  not  allowing 
stale  demands,  as,  in  consequence  of  the  probable  loss 
of  vouchers,  the  accounting  party  may  be  unable  to 
prove  his  payments ;  but  here  a  period  of  nine  or  ten 
years  only  has  elapsed  since  the  in&nt  attained  twenty- 
one,  and  it  does  not  appear  that  any  accounts  have 
ever  been  rendered  or  settied,  and  until  then,  the  guar- 
<^n  should  not  consider  himself  discharged,  and  ought 
to  preserve  his  vouchers  until  he  has  passed  his  ac- 
counts. 

I  must, 
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I  mii8^  apon  the  ordinary  principle  acted  on  as        1851. 
between  tnutee  and  ceHui  que  trust,  or  goaidian  and 
ward,  order  these  accounts  to  be  taken.     The  case  may 
be  mentioned  again,  if  any  additional  authorities  can  be 
found. 


The  case  was  mentioned  again,  when  j,  ^^ 

Mn  Oraiff  said,  he  had  been  unable  to  find  any  other 
authorities,  but  that  Lackey  y.  Lockey  was  also  to  be 
found  in  1  Hq.  Ca.  Abr.  304.  pL  10. 

The  Masteb  of  the  BoLL&  I  have  thought  of  this 
case  since,  and  I  think  I  came  to  a  right  condudon. 


Y:    DOUGLAS  V.  ANDEEWS.  Ji«/y4,5. 

THE  testator,  Robert  Andrews,  gave  and  devised  the  ^^*^"["S^ 
^  1 .  ,         ,  ,  share  held  to 

residue  of  his  real  and  personal  estate  to  trustees,  go  over  with 

upon  trust,  for  his  daughter  Rachel  for  life.      The  J^'g^foJce 

wiU  then  proceeded  in  the  following  terms:  *'  and  from  of  the  words 

and  immediately  after  her  decease  (subject  to  the  an-  and^terest" 

nuity  hereinafter  mentioned),  I  give  and  devise  all  my      A  testatoi 

c&ve  his  est&te 

zeal  and  personal  estate  unto  and  amongst  all  and  every  fo  one  for 

the  lifet^ith  re- 
mainder to 
her  children 
equaDy,  with  a  gift  over,  (in  case  of  the  death  of  any  child  in  the  life  of  the  tenant 
for  life)  of  the  *' part  and  parts,  share  |and  shares  and  interest "  of  such  child  to 
his  issue.  Held,  that  the  gift  over  comprised  the  accrued  aswell  as  the  original  share. 
The  general  rule  is,  that  where  a  fund  is  given  to  a  class*  of  persons,  with  a  direc- 
tion th^  on  the  death  of  any  of  them  their*' shares"  are  to  go  over,  the  original  and 
not  the  accruing  shares  will  go  over.    But  a  testator  may  express  a  contrary  inten- 
tion, thus: — where  he  shows  an  intention  to  keep  the  fund  '*  aggregate*'  and  un- 
seveted,  the  rule  does  not  apply. 

Aa4: 


Andrews. 
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1851.        the  child  and  children  of  my 'said  daughter,  equally  to 
'^Q^Q^     ^  divided  between  them,  share  and  share  alike,  and  to 
V.  their  respective  heirs,  executors,  administrators  and  as- 

signs for  ever,  and  they  to  take  as  tenants  in  common, 
and  not  as  joint  tenants. 

<*  And  in  case  any  of  the  children  of  my  said  daughter 
shall  happen  to  die  in  her  life  time,  lea^ng  issue  of 
his,  her,  or  their  body  or  bodies  lawfully  begotten,  then 
I  give  and  devise  the  part  and  parts,  share  and  shares, 
and  interest  of  him,  her  or  them  so  dying,  to  the  lawful 
issue  of  his,  her,  or  their  body  or  bodies,  equally  to  be 
divided  between  them,  and  to  their  heirs,  executors,  ad- 
ministrators and  assigns  for  ever,  as  tenants  in  common, 
and  not  as  joint  tenants). 

"  But  in  case  any  or  either  of  the  children  of  my 
said  daughter  shall  happen  to  die  in  her  lifetime,  or 
after  her  decease,  under  the  age  of  twenty-one  years, 
without  lawful  issue  of  his,  her  or  their  body  or  bodies, 
then  I  give  the  part  and  parts,  share  and  shares,  and 
interest  of  him,  her  or  them,  so  dying,  unto  the  sur- 
vivors of  my  stdd  daughter's  children  and  the  child  and 
children  of  such  of  them  as  may  happen  to  be  dead  as 
aforesaid,  equally  to  be  divided  between  them,  share 
and  share  alike,  and  to  their  respective  heirs,  executors, 
administrators  and  assigns;  and  they  to  take  as  tenant 
in  common,  and  not  as  joint  tenants."  He  then  pro- 
vided that  the  isseie  of  any  of  the  children  should  only 
be  entitled  to  the  part  or  share  which  their  parents 
would  have  been  respectively  entitled  unto,  if  living. 
And  he  provided  that  the  children  and  issue  should  not 
be  entitled  to  receive  "  their  respective  shares  "  until 
twenty-one,  and  that  in  the  meantime  a  proper  allowance 
should  be  made  by  the  trustees  for  their  maintenance, 
&c.    And  he  authorised  the  trustees  to  advance,  *^  out 

of 
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of  each  child's  8hare»"  a  proper  sum  for  pUdiig  them  to       185 1 . 
aiiyprofe8Bion,&c  "^SiillCf 


The  will  then  proceeded  as  follows: — ^'And  ia 
case  it  should  happen  that  all  the  children  of  my  said 
daughter  shall  happen  to  die  under  the  age  of  twenty- 
one  years,  without  leaving  any  issue  of  his,  her  or  their 
body  or  bodies ;  or  leaving  such  and  such  issue  shall 
all  die  under  the  said  age  of  twenty-one  years,  without 
leaving  issue  of  his,  her  or  their  respective  body  or 
bodies ;  or,  in  case  my  said  daughter  shall  happen  to 
die  without  leaving  such  child  or  children,  then,  and  in 
either  of  the  siud  cases,  I  dispose  of  all  my  said  real  and 
personal  estate,"  to  the  persons  in  the  will  mentioned. 

The  testator's  daughter  married  Sir  Kemieth  Douglas^ 
and  died  in  1847.  She  had  had  nine  children,  three 
only  of  whom  survived  her,  and  of  her  six  children  who 
died  in  her  lifetime,  two  only  left  issue. 

The  question  was,  whether,  on  the  death  of  a  child 
without  issue,  his  accrued  share  went  over  with  liis 
original  share  to  the  surviving  children ;  and  to  the 
issue  of  such  as  were  dead. 

Mr.  WalpoUy  Mr.  Goodeve,  Mr.  Lloyd,  Mr.  Busk, 
Mr.  RoupeU  and  Mr.  Goldsmith.  The  accrued  shares 
did  not  go  over  in  this  case.  It  has  been  settled  by  a 
long  series  of  authorities,  that  where  there  is  a  gift 
of  a  fund  to  a  class,  in  shares,  and  a  gift  over  to  the 
survivors  upon  the  death  of  any  of  them,  such  gift 
over  appUcs  only  to  the  original  and  not  to  the  ac- 
crued shares,  unless  there  be  some  clear  indication  of 
intention  to  the  contrary.  The  word  "share"  has 
been  repeatedly  held  not  to  include  the  accrued  share ; 

Woodward 


0. 

Andrews. 


Douglas 

V. 
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1851.       Woodward  v.   Glasbrooh  (a),    Barnes  v.   Ballard  (J), 
Budge  v.  Barker  (c),  Perkins  v.  MickleAv>aite{i)y  Bie- 
kett  V.  Guillemard  (e) :  the  same  construction  has  been 
Andrews,     applied  to  the  word  "  portion :  **  Bright  v.  Bowe(g). 

If  such  be  the  construction  upon  the  words  ''share" 
and  ''  portion^"  the  same  rule  must  apply  to  the  equi- 
valent expression  ''part  and  interest,"  which  are  not 
of  more  extensive  import  than  the  word  "  share.'' 

The  gift  to  the  issue  of  the  children  of  the  daughter, 
in  the  same  terms,  shews,  that  the  testator  only  in- 
tended the  expression  to  apply  to  the  original  shares. 
They  also  dted  JEx  parte  West  (A),  Pain  v.  Benson  (t), 
Vandergiickt  v.  Blake  (k)^  Crowder  v.  Stone  (J), 

Mr.  B.  Palmer  and  Mr.  J.  H.  Law  contended,that  the 
accrued  shares  passed  over.  They  argued  that,  in  this 
case,  there  was  ,a  sufficient  intention  apparent  on  the 
will,  and  words  sufficient  to  pass  it.  That  the  word 
"  interest "  was  of  most  extendve  import,  and  would 
carry  every  interest  possessed  by  the  legatee,  whether 
original  or  accrued.  That  even  the  word  '^  share  ^  had 
been  recently  held  by  the  Court  of  Exchequer  to  m- 
clude  every  interest  which  a  child  took  under  a  settle- 
ment, accruing  as  well  as  original ;  Doe  dem.  Clift  v. 
Birkhead{m),  over-ruling  Edwards  v.  AlUston{n)i  so 
the  words  "  part  or  share  "  had  been  held  to  apply  to 
accruing  shares ;  Leeming  v.  Sherratt  (o). 

Secondly, 

J      (a)  2  Fern,  aaa^  (•)  3  Atk.  7B. 

"  "^j       C*)  Cited  3  Atk.  79.  (k)  2  Ves.jun.  534. 

/       (c)  Ca.  temp.  Talbot,  124.  (/)  3  Russ.  217. 

(rf)  1  P.  W,  274.  (m)  4  Ext^,  Rep.  1 10. 

/        le)  .12  Simofu,  88.  (n)  ifRuju.  78.  ) 


(g)  3  Myl.  4-  JC.  316.  (o)  2  Hare,  it ' 

(A)  1  Bro.  C.  a  575.  ^  1  P. 
Wm.275n. 
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Seoondly^  that  it  was  apparent,  that  the  whole  was  1851. 
intended  to  remun  in  an  aggregate  mass;  JVorlidge 
V.  Churchill  (a).  Barker  v.  Lea  (6),  Eyre  v.  Marsden  (c); 
and  that  the  intention  to  keep  the  fund  together  was 
evident  firom  the  gift  over,  and  the  direction  to  pay  an 
annuity  out  of  it,  which  would  preclude  its  separa- 
tion into  parts. 

They  also  cited  MUsam  v.  Atodry  (d),  Goodman  y. 
Goodman  (e),  2  Roper  on  Legacies,  p.  1398  (y). 

Mr.  WVHeoch  and  Mr.  G.  L.  RusseU,  for  other  parties. 

Mr.  Walpole,  in  reply. 

The  Masteb  of  the  KoLLS. 

I  think  there  is  no  real  difficulty  in  the  construction 
of  this  will ;  and  I  will  state  very  shortly  the  grounds 
upon  which  I  found  my  opinion. 

There  is  no  question  as  to  the  general  rule  which 
exists  in  these  cases.  The  general  rule  tmdoubt- 
edly,  is,  that  where  a  fund  is  given  to  a  class  of 
persons,  with  a  direction  that  on  the  death  of  any  of 
them  their  shaxes  are  to  go  over,  the  original  shares 
only  and  not  accruing  shares  will  go  over.  But  the 
testator  may,  if  he  think  fit,  so  express  himself  in  his 
will  as  to  shew  that  he  intends  the  accruing  shares  are 
to  go  over  as  well  as  the  original  shares.  Another 
exception  is  this :  —  where  there  is,  what  has  been 

properly 

(a)  3  B.  C.  C.  465.  (rf)  5  Vesey,  465. 

(6)  Turn,  4"  ^.  413*  .                  (r)  XDeG.^  S,  695. 

(c)  2  Keen^  564.  and  4  JUfy/.         (g)  4th  ed. 
4  0.231. 
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185L       properly  called^  an  '^aggregate  fund,*'  which  the  tea- 
^T^"^^^"^^     tator  expresses  a  distinct  intention  to  keep  unsevered 

UoUGI  AS 

V.  and  together,  the  accruing  shares  will  in  that  case 

Andrews,  ^jg^  g^  ^^^^.^  j£  therefore  you  find  either  a  clear 
expression  of  an  intention  that  the  accruing  shares 
should  pass  over,  or  a  clear  intention  that  the  fund  is 
to  be  kept  together,  then  the  ordinary  rule  does  not 
apply,  because  that  would  be  inconsistent  with  the  ex- 
pressed desire  of  the  testator. 

I  am  of  opinion,  that  both  the  circumstances  to 
which  I  have  adverted,  as  shewing  that  the  testator 
intended  the  accruing  shares  to  go  over,  exist  in  the 
present  will.  I  called  Counsel's  attention  during  the 
argument  to  this :  —  I  asked  if  they  could  produce  any 
case  in  which  the  Court  had  decided,  that  only  the 
original  share  went  over  where  the  word  "  interest "  had 
l)een  used  in  addition  to  the  word  "  shares,"  or  where 
the  will  contwied  a  direction  that  the  whole  of  the  '*  in- 
terest "  should  pass  over.  It  was  admitted  that  there 
is  no  such  case  where  those  exact  words  could  be  found. 
It  is  the  duty  of  the  Court  not  to  allow  words  in  a  will 
to  be  inoflScious.  If  the  testator  had  said  "  I  give  and 
devise  the  part  and  parts,  share  and  shares  of  him  so 
dying,''  it  might  mean  the  original  share ;  but  here  he 
goes  on  to  say  "  the  part  and  share  and  the  interest  of 
him  or  them  so  dying."  He  has  used  these  words  in 
two  places,  and,  I  think,  in  the  same  sense.  In  the 
first  instance,  he  says,  '^  if  any  of  the  children  of  his 
daughter  should  happen  to  die  during  her  lifetime 
leaving  issue," — that  is,  if  any  child  die  in  the  lifetime 
of  the  mother,  whether  such  child  shall  or  shall  not 
have  attained  the  age  of  twenty-one, — the  issue  are  to 
take  "  the  part  and  parts,  share  and  shares  and  interest " 
of  the  child  so  dying.  Can  any  one  doubt,  according 
to  every  rule  of  construction,  and  the  clear  expressed 

intention 
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intention  of  the  testator^  that  if  one  child  had  died  with-        1851. 
out  leaving  issue,  so  that  there  had  been  an  accrued     ^'^T^^^^'^^ 
share  to  another  child,  and  the  second  child  had  died  v. 

in  the  lifetime  of  Lady  Douglas^  leaving  issue,  that  the 
issue  would  have  taken  the  accrued  ''  interest  ^  as  well 
as  the  original  share  ?  I  have  no  doubt  whatever  that 
under  those  words  the  accrued  shares  as  well  as  the 
original  shares  would  have  gone  to  the  issue  of  such  a 
child. 

In  the  second  case,  you  find  the  same  words  re- 
peated: — **But  in  case  any  of  the  children  of  my 
said  daughter  shall  happen  to  die  in  her  lifetime,  or 
after  her  decease,  under  the  age  of  twenty-one  years 
without  lawful  issue  of  his,  her  or  their  body  or  bodies, 
then  I  give  and  devise  the  part  and  parts,  share  and 
shares  and  interest  of  him,  her  or  them  so  dying  unto 
the  survivors."  These  are  exactly  the  same  words; 
and  why  are  they  not  to  apply  to  the  accrued  interest 
in  this  as  they  necessarily  must  in  the  other?  It  is 
obvious  that  such  was  the  intention  of  the  testator,  and 
that  unless  it  be  you  give  different  and  inconsistent 
meanings  to  the  same  words  used  in  the  two  clauses 
of  the  wilL 

The  first  clause  provides  for  the  event  of  chUdren 
dying  in  the  lifetime  of  the  mother  leaving  issue; 
the  second  clause  applies  to  two  events;  first,  to  children 
dying  in  her  lifetime  without  leaving  issue,  and,  se- 
condly, to  their  dying  after  her  decease,  under  twenty- 
one  and  without  lawful  issue.  You  have  then  a  distinct 
providon  in  case  of  their  deaths  in  her  lifetime,  either 
leaving  issue,  or  not  leaving  issue,  or  dying  after  her 
decease  under  twenty-one  without  leaving  issue:  this 
construction  gives  a  clear  and  distinct  meaning  through- 
out, and  makes  the  second  sentence  fit  the  former.    If 

then 
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185 L  then  the  word  "interest,"  need  in  the  first  sentence,  is 
to  be  applied  to  the  accruing  share,  which  it  must  be, 
it  must  equally  be  applied  to  the  accruing  share  in  the 
second. 

I  was  referred  to  the  case  of  Doe  denu  Clift  v.  Birh- 
head  (ay  In  that  case  the  Court  considered,  that  the 
words  "share  or  shares"  applied  to  accruing  shares, 
for  the  question  there  was,  whether  the  words  "  share 
or  shares"  included  the  whole  of  the  interest  of  a 
person  in  a  particular  property.  The  Court  of  Exche- 
quer held  that  it  did.  But  here  we  have  the  word 
"  interest "  of  a  person  in  a  fund,  which  must  necessarily 
mean  the  whole  of  his  interest  in  it  at  the  time  at  which 
that  particular  part  of  the  will  speaks.  If  you  give  a 
fund  to  several  persons  in  particular  parts  or  shares, 
and  afterward  speak  of  "  the  part  or  share  "  of  any  one 
of  such  persons,  that  expression  may  well  apply  to  those 
particular  parts  and  shares  into  which  the  whole  had 
previously  been  divided :  but  there  is  an  obvious  dis- 
tinction between  the  meaning  of  the  two  words  "  share  " 
and  "interest,"  and  the  word  "interest,"  if  it  stood  by 
itself,  appears  to  my  mind  sufficient  to  prevent  the 
ordinary  rule  applying. 

It  was  then  urged  that  this  was  a  technical  rule,  and 
must  be  applied  unless  you  find  express  words  to  the 
contrary.  I  am  not  aware  that  the  rule  of  construction 
in  wills  varies  in  particular  cases ;  you  must  undoubtedly 
find  words  sufficient  on  the  face  of  the  will  to  express 
the  meaning  of  the  testator  to  effect  any  particular 
object ;  but  if  you  find  such  words,  you  carry  the  in- 
tcntion  into  effect.  Here  I  think  the  words  are  suffi- 
cient to  express  the  intention. 

There 

(a)  4  Exchequer  Reports,  110. 
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There  are  other  small  indications  before  the  gift 
over,  which  tend  to  the  same  effect^  as  the  clause  for 
mwntenance  &c. ;  but  I  do  not  think  it  necessary  to 
refer  to  them  in  detail :  they  appear^  however,  to  me 
to  confirm  the  same  view  of  the  case. 


1851. 


Douglas 

V, 

Amdrbws. 


The  gift  over  is  perfectly  conclusive:  it  is,  that  upon 
all  the  children  dying,  the  whole  of  the  fund  is  to  go 
over.  It  is  clear,  therefore,  if  they  all  die  under 
twenty-one  without  leaving  issue,  or  such  issue  shall 
die  under  twenty-one  without  issue,  the  whole  fund  is 
to  be  kept  as  one  aggregate  and  entire  fund,  and  to  go 
over  altogether.  The  four  authorities,  which  have 
been  adduced  upon  this  point,  prove  this:  — that  if  the 
intention  is  clearly  expressed  of  keeping  the  fund  in 
one  aggregate  mass,  the  general  rule  does  not  apply. 
Observe  what  an  inconsistency  would  arise  if  it  were 
otherwise.  Suppose  there  were  four  or  five  children, 
one  of  whom  died  without  leaving  issue,  his  share 
would  go  to  the  survivors ;  but  if  one  of  such  surviving 
children  afterwards  died  without  issue,  his  accrued  share 
would  go  to  his  legal  personal  representative,  while  his 
original  share  would  go  over  to  the  survivors;  but 
suppose  that  afterwards  they  all  died  without  issue, 
then  the  legal  personal  representative  must  be  divested 
of  the  accrued  shares,  in  order  that  the  whole  fund 
might  go  over  in  mass  to  the  parties  entitled  in  that 
event. 


Accordingly,  supposing  there  were  three  children 
tenants  in  common  of  this  fund,  one  of  whom  died  in 
the  first  instance  without  issue,  the  two  remaining 
would  each  have  his  own  original  third  share,  and  one 
half  of  the  accrued  share :  but  if  one  of  the  two  sur- 
viving died  without  issue,  his  original  share  would  go 
over  to  the  remainbg  third  child:  but  (according  to 

the 
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1851.        the  argument)  the  remaining  sixth  or  the  accrued  share 

DouG^*^     would  go  to  the  legal  personal  representative  of  the 

V.  second  child.     The  third  child  would  then  have  two- 

Andrews.     thirds,  and  one-sixth ;  and  the  representatives  of  the 

second  child  one-sixth,  and  so  the  matter  would  re- 

mun;  but  if  the  third  child  died  before  the  tenant  for 

life  without  issue,  the  persons  entitled  to  the  gift  over 

would  then  take  the  whole  three-thirds,  defeating  the 

right  of  the  representatives  of  the  second  child  to  the 

one-sixth  long  previously  vested  in  them.     That  would 

be  perfectly  inconsistent  with  any  part  of  the  aggregate 

fund  gobg  to  the  representatives  of  the  second  child. 

I  entertain  no  doubt,  that  the  accrued  as  well  as  the 
original  shares  went  over  to  the  survivor;  and  I  am 
prepared  to  make  a  declaration  to  that  effect 
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1851. 


The  ATfOBNEY-GENEBAL  r.  The  Corporation      Jit/y25. 
of  SOUTHMOLTON. 

TN  1680,  Hugh.  Squire  ballt  a  Free  School  and  a  Devise  to  a 
■■■  Master's  House  in  the  town  of  SouthmoUon.  S^IJ!!!'^"" 

'*  upon  con- 
dition "of 

By  an  indenture  dated  in  1686,  he  assigned  them  to  ^tedVay- 

five  trustees,  and  after  reciting  his  intention  to  settle  ments  to  a 

lOOOil  or  lands  to  that  value  for  the  better  support  other  chari- 

thereof,  he  gave  directions  as  to  the  school ;  and  re-  table  objects, 
.  .        '  f  ,  and  the  "over 

citing  that  there  was  about  50/.  per  annum,  or  money  plus,"  which 

to  that  value  desired  to  be  given  by  him  for  a  perpetual  ^5^1^^^^°^^ 
endowment,  he  directed  20/.  each  to  be  paid  to  two  about  60^  a 
Masters ;  ZL  for  an  annuiEd  feast,   and  7A  per  annum  ^^^If  to 
(or  what  should   remain  of  the  50/.  per  annum),  or  the  mayor 
thereabouts,  for  the  reparation  and  improvement  of  the  ^^^^  repair- 
premises.  >ng  highways. 

Held,  upon 
the  context; 

On  the  24th  of  February  1709,  Hugh  Squire  made  J^^'jjfi^n't, 
his  will ;  and  after  reciting  that  the  school  had  pros-  were  divisible 
pered  under  the  government  of  the  five  trustees,  and  JhTcharitable 
that  it  was  expected  that  they  should  take  upon  them  objects  in 
the  care  of   paying  (out  of  the  revenue  of  Northamy  P^°P^^  *®"* 
and   Upcott,  and   Westminster)    29 L  to  the  church  of 
Windsor  every  year  for  rents  and  tentlis;  and  \5L  at 
the  end  of  every  four  years,  or  307.  at  the  end  of  every 
seven  years    for  renewing  the  lease,   together  with 
3/.   17«.  \0d.  for  the  charges  of  preparing  such  new 
lease;  and  for  their  taking  this  care  they  should  re- 
ceive a  reward  of  20s.  per  annum  each  trustee ;  and  for 
the  defrayiDg  of  that  charge,   and  for  the  aforesaid 
intents  and  purposes ;  and  also  to  the  further  uses  that 

Y0L.XIV.  Bb  were 
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were  thereinafter  expressed^  he,  the  testator,  gave  and 
bequeathed  unto  the  mayor  and  aldermen  of  the  bo- 
rough of  Southmolton  and  their  successors  for  ever  all 
his  right,  title,  interest  and  estate  which  he  had,  or 
thereafter  should  have,  in  the  parish  of  Northam  in 
Devon^  except  the  presentation,  which  was  reserved  for 
reasons  which  thereafter  were  expressed.  Promded^  and 
upon  condition,  that  they  permit  Ayrei,  [«tc.]  the 

then  present  vicar  of  that  parish,  and  his  successors,  for 
to  have,  hold  and  enjoy  the  vicarage  house,  with  the 
yards,  gardens,  orchards  and  glebe  lands  thereunto  be- 
longing or  therewith  then  enjoyed :  And  also  all  the 
oblations,  offerings  and  surplice  fees  and  Easter  duties 
that  might  arise  out  of  the  same ;  and  also  did  pay  him 
the  said  Mr.  Ayres  and  his  successors  162.  per  annum, 
by  quarterly  payments,  and* did  also  pay  the  above- 
mentioned  sums  which  the  church  of  Windsor  did 
usually  and  reasonably  require  for  a  fine  upon  every 
such  renewing  of  their  lease  as  their  custom  of  renew- 
ing was :  And  did  also  pay  5/.  \&s.  per  annum  unto 
George  Whicker^ s  almshouses  in  Westminster;  and  also 
did  pay  40/.  per  annum  towards  the  maintenance  oi South- 
molton Free  School ;  that  is  to  say,  25/.  to  the  school- 
master, 5/.  to  the  trustees,  3/.  for  their  two  usual  feasts 
at  their  visitation,  and  7/.  for  their  reparations  of  the 
school  and  school  house,  and  the  highways  between  the 
school  house  and  Mole  Bridge,  in  all  40/«  per  annum, 
and  the  overplus  which  the  said  Upcott  and  Northam  did 
produce,  beyond  and  more  than  all  these  did  amount 
unto  (which  he  found  and  computed  to  be  about  60£ 
per  annum)  should  go,  the  one  half  thereof  always  unto 
him  who  was  and  should  be  mayor  of  Southmolton  for 
the  time  being,  towards  the  expense  of  mayoralty ;  and 
the  other  half  thereof  towards  the  mending  of  the  high- 
ways in  or  near  the  town  of  Southmolton  in  Devon. 


And 
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And  because  that  several  sums^  whilst  they  stood 
written  in  words  at  length,  and  until  they  were  set 
down  in  figures  (the  one  sum  under  the  other),  could 
not  well  be  cast  up,  therefore  the  testator  had  drawn 
up  several  accounts,  the  one  of  all  he  had  then  given 
unto  the  Corporation  of  SouthmoUon  in  Devoriy  and  to 
the  free  school  which  he  built  there  about  twenty-eight 
years  ago ;  and  the  other,  &c.  &c. ;  both  these  accounts 
he  did  make  to  be  part  of  that  his  will.  And  his 
wiU  and  meaning  was,  that  all  he  had  given  unto  the 
Corporation  of  MoUon^  and  to  the  free  school  which  he 
built  there»  should  be  delivered  over  unto  them  by  his 
executors  from  the  time  of  his  death. 


1851. 


The 

Attornev- 

Genekal 

v. 

The 
Corporation 

of  SOOTH- 
MOLTON. 


The  first  of  these  accounts  was  as  follows: — (See 
next  page.) 

It  was  stated  that  the  founder  made  no  other  provi- 
sion for  the  school,  except  that  by  his  will. 

The  value  of  the  property  had  greatly  increased,  and 
the  gross  rental  amounted  to  about  750/.  a  year. 

The  corporation  claimed  to  have  half  of  the  increased 
income  paid  to  the  mayor,  but  by  this  information  it 
was  insisted,  that  such  increased  revenues  were  divisible 
rateably  between  the  several  objects,  in  the  proportion 
to  their  original  shares. 


Mr.  Lloyd  and  Mr.  W.  Morris  in  support  of  the  in- 
formation. This  is  not  a  case  of  fixed  payments  with 
a  g^t  of  an  indefinite  residue,  but  the  testator,  out  of  a 
given  fixed  income  of  160/.,  has  limited  the  extent  of 
his  bounty  to  the  Corporation  to  the  sum  of  64/.  Is.  9^(/., 
subject  also  to  the  payment  of  uncertain  taxes.  All 
the  objects  of  the  testator's  bounty  are,  therefore,  en- 

Bb  2  titled 
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titled  to  participate,  in  proportion,  in  the  increased 
rents.  The  case  is  like  Attomey-General  v.  The  Dra- 
pers^  Company  (a),  where,  of  a  rental  of  lOOi  a  year, 
96i  was  given  to  charities,  "and  the  residue  of  the 
said  sum  being  Ah  yearly  to  the  Company  for  their 
pains,"  it  was  held,  that  all  the  objects  were  entitled 
rateably  to  the  increased  rents. 


1851. 


The 
Attorney- 
Grnkral 

V, 

The 
Corporation 
of  SouTH- 

UOLTON. 


They  cited  Attomey^General  v.  CTirisfs  Hospital {b), 
Attorney^General  v.  Skinners^  Company  (c),  Attorney" 
General  v.  Mayor  of  Bristol  {d). 

Mr.  Walpole  and  Mr.  Karslake,  for  the  Corporation, 
argued  that  the  whole  "overplus,''  or  "whatever  the 
balance  de  claro  proved  to  be,"  was  payable  to  tlie 
Corporation ;  especially  as  the  estate  had  been  given  to 
them  "upon  condition."  TTie  Attorney- General  v.  The 
Cordwainers^  Company  (e). 

They  cited  Jack  v.  Burnett  {g\  The  Thetford  School 
Case  (Ji)y  Attorney' General  v.  Mayor  of  Bristol  (i).  At- 
tomey-General  v.  Smythies(k),  Attorney- General  v. 
Grocers*  Company  (I), 

Mr.  Roupell  and  Mr.  Speed  for  the  trustees. 


The  Master  of  the  Bolls. 

This  question  depends  upon  [whether,  according  to 
the  true  construction  of  the  testator's  will,  the  estate 
was  given  upon  trust  or  upon  condition.     It  is  to  be 

observed 


(fl)  \_Beavanj  67. 


{b)  Ibid,  73. 


(h)  8  Coke,  130.  b. 
(t)  8/a?.*  W.zn. 

[J)  6  Beu^.  ^86.   » 
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obaerved  that  the  mere  use  of  die  word  ^  tmsi,"  or  of 
the  word  *' condition,^  woold  not  by  itself  determme 
either  that  it  is  a  trust  or  a  c<Hiditioii.  To  take  a  very 
ordinary  and  simple  case; — suppose  the  estate  had  been 
given  to  the  Corporation  of  SouthmoUanf  on  condition 
that  they  would  divide  the  rents  into  four  equal  parts, 
of  which  they  were  to  take  one  fourth.  It  is  fdain 
that,  although  the  word  ^' condition "  were  used,  it 
would  be  '^  a  trust "  to  divide  the  estate  into  fourths; 
and  that  any  deficiency  would  fall  upon  the  four  parts, 
and  any  increase  would  belong  to  them  in  proportion. 
I  therefore  think  that  the  mere  use  of  the  word  *' con- 
dition" does  not  decide  the  question.  It  is  also  to  be 
observed,  that  the  result  of  all  the  authorities  is,  that 
where  an  estate  is  given  to  a  corporation,  and  out  of 
the  income,  specified  amounts  are  given  to  various  cha- 
ritable objects,  which  do  not  exhaust  the  whole,  and 
the  residue  or  surplus  is  given  to  the  corporation,  the 
Court  infers,  that  such  unascertuned  surplus  of  the  in- 
come is  the  measure  of  the  bounty  which  the  testator 
intended  the  corporation  to  have  for  their  own  advan- 
tage, be  that  surplus  little  or  great 


Again,  if  the  founder  introduce  a  condition  or  clause 
of  forfeiture  upon  the  non-performance  of  the  con- 
dition, it  is  then  shewn,  that  he  intended  or  expected 
that  they  woidd  derive  some  benefit  from  the  pft,  and, 
therefore,  in  all  cases  where  there  is  an  unascertained 
income  out  of  which  the  donees  have  to  make  certain 
pajrments,  the  Court  infers,  that  as  the  estate  was 
given  to  them  upon  condition  of  their  making  these 
fixed  payments,  they  were  themselves  to  take  the  benefit 
of  the  surplus,  whether  great  or  small.  The  case  is 
much  stronger,  where  it  is  expressly  stated  that  they 
are  to  have  the  wliole  of  the  surplus. 


But 
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But  when  a  testator  states  the  limit  of  his  bounty 
to  them,  a  different  rule  prevails ;  as  when  the  testator 
says  out  of  an  income  of  a  certain  amount  they  are  to 
have  so  much,  and  so  much  only,  for  the  performance 
of  their  various  duties.  If  it  appear  that  the  total 
amount  of  the  gifts  exhausts  the  whole  stated  income 
of  the  estate,  then  the  Court  holds,  that  the  ^testator  has 
parcelled  out  the  income  of  the  property  in  various  pro 
portions :  that  he  has  not  given  an  unascertained  sur- 
plus to  the  persons  who  are  to  administer  the  charity, 
but  has  specified,  exactly,  the  measure  of  his  bounty  to 
them ;  and  if,  in  such  case,  there  is  a  surplus,  the  dif- 
ferent objects  take  the  increased  income,  according  to 
their  relative  amounts. 


1851. 


Now  apply  these  rules  to  the  words  of  this  will  It 
is  true  he  uses  the  words  '*  upon  condition."  He  ex- 
pressly says,  "  I  give  my  estate  to  the  corporation,  pro- 
vided and  upon  condition,"  that  they  pay  the  vicar  of 
Northam  16^  a  year,  and  the  other  sums  to  the  school  &a, 
and  then  he  proceeds,  '^  and  the  overplus  which  Upcott 
and  Northam  do  produce  beyond  and  more  than  all  these 
[disbursements]  do  amount  to,  which  I  find  and  compute 
to  be  about  60i.  per  annum,  should  go,"  half  to  the  mayor 
of  SouthmoUon  and  so  on.  If,  after  giving  specific  sums 
to  the  other  objects,  he  had  simply  siud,  '^  I  give  one 
half  of  the  overplus  to  the  mayor  of  SouthmoUon,  and 
the  other  half  towards  mending  the  highways,"  there 
could  have  been  no  question,  but  that  the  corporation 
would  have  taken  the  whole  surplus  after  making  the 
specific  payments ;  but  he  proceeds  to  say,  '^  which 
overplus  I  do  find  and  compute  to  be  about  602.  per 
annum."  It  does  not  rest  there,  although  that  by  itself 
would  have  appeared  to  me  to  be  very  strong,  for  in 
the  subsequent  account  of  the  produce  and  the  out- 
goings of  the  property,  which  the  testator  has  given,  he 
B  b  ^  specifies 
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epecifies  the  amount  of  the  revenue  to  be  160i,  and  on 
the  other  8ide5  he  expressly  states  how  that  IGOL  is  to 
be  divided,  and  he  gives  to  the  corporation  the  **  balance'' 
of  64Z.  Is.  9id. 

Again,  if  it  had  rested  there,  without  the  subsequent 
Words  added  at  the  foot  of  the  account,  I  should  have 
thought  that  that  was  an  apportionment  of  the  whole 
rents  of  the  estate,  as  specified  in  the  opposite  column, 
in  the  various  proportions,  between  the  various  objects 
of  his  bounty,  and  that  the  corporation  would  simply 
take  its  apportioned  part  of  the  increased  rents.  To 
decide  otherwise,  would  be  to  overrule  the  case  of  the 
Attorney' Gejieral  v.  The  Drapers^  Company  (a).  But 
the  testator  then  goes  on  to  state  this  : — '^  excepting 
131,  Ss,  per  annum  land  tax,  whilst  that  lasteth,  and 
the  poor's-rate,  whereof  the  tenant  by  his  lease  pays 
the  moiety,  if  the  taxes  to  church  and  poor  do  not 
abate  somewhat  thereof,  but  the  parliament  do  use 
to  exempt  Windsor  schools  and  almshouses  from  taxes ; 
but  whatever  the  balance  (de  claro)  proves  to  be,  more 
or  less,  the  half  thereof  is  given  every  year  to  him  that 
shall  be  Mr.  Mayor  in  being,  and  the  other  half  towards 
mending  the  highways,  in  or  near  Southmoltona  espe- 
cially between  Mole  Bridge  and  the  school  house.** 

Now  if  at  the  end  in  specifying  those  various  pfts  to 
the  persons  other  than  the  corporation,  it  had  gone  on 
to  say,  "  but  whatever  the  balance  de  claro  proves. to 
be,  more  or  less,"  in  that  case  there  could  be  no  ques- 
tion but  that  the  corporation  of  SouthmoUon  would 
have  taken  the  whole  of  the  surplus,  and  whatever  in- 
crease might  arise.  So  also,  if  it  had  stood  without 
those  words;  but  wherever  you  find  a  balance  which 

ii 
(ff)  4^fffMfi,  67*      /    - 
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18  ttncertabj  you  must  observe  whetlier  the  uncertainty 
with  respect  to  ''the  balance  de  claro^^  arises  from  the 
uncertainty  of  the  amount  given,  or  from  the  uncer- 
tainty of  the  charge  upon  it.  Now  he  has  here  given 
the  clear  surplus,  amounting,  as  he  expected,  to 
64Z.  7^.  9|A : — but  he  sees  the  indefinite  nature  of  the 
charges,  for  he  says: — ''excepting  the  13/.  8«.  land  tax 
whilst  that  lasteth,"  anticipating  that  that  may  be 
stopped,  "and  the  poor's-rate,"  expecting  that  this 
might  also  abate,  and  then  gives  "  whatever  the  balance 
{de  claro)  proves  to  be ; "  that  is  to  say,  he  specifies 
certiun  charges,  and  at  the  same  time,  states  that  their 
amount  is  doubtful,  and  will  very  likely  be  diminished ; 
but  whatever  the  balance  may  be,  de  claro,  after  satis- 
fying such  uncertain  payments,  the  Corporation  is  to 
take  it.  But  the  balance  from  what?  From  the 
64/.  7s.  did.;  that  is,  the  rest  of  that  sum,  after  deduct* 
bg  those  uncertain  charges  upon  it. 


1851. 

The 
Attorney - 

libNERAL 
V. 

The 
Corporation 

of  SOLTII- 
MOLTON.    ■ 


This  is  made  still  more  clear  by  what  follows:  — 
"  Item,  I  do  desire  the  corporation,  out  of  their 
642.  7s.  9  Id.,  to  pay  for  the  children's  pens,  ink,  and 
paper."  Out  of  what  ?  Not  out  of  their  surplus,  but 
specifically  "  out  of  their  64/.  7s.  9^d.,"  shewing  clearly 
that  the  surplus  of  the  rents  was  not  the  measure  of 
the  testator's  bounty  to  them,  but  a  fixed  amount  out 
of  which  they  were  to  pay  these  charges. 


Another  reason,  which  makes  me  consider  that  the 
property  was  not  given  to  the  corporation  solely  upon 
"  condition,"  but  "  in  trust,"  is  this  :  —  he  speaks  of  it 
as  a  gift  to  the  school  as  well  as  to  the  corporation.  He 
says,  "  I  have  drawn  up  several  accounts,  the  one  of  all 
I  have  given  lo  the  corporation  of  Southmolton,  and 
to  the  free  school  which  I  built  there : "  "  and  my 
will  and  meaning  is,  that  all  that  which  I  have  given 

to 
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to  the  corporation  of  StnUhmolton  shall  be  delivered 
over,"  Unto  whom  ?  Not  to  the  corporation^  but  "  to 
the  corporation  and  to  the  Free  School^  Again,  the 
heading  of  the  account  it«elf  is  '^  an  account  of  the 
product  and  outgoings  of  all  the  things  which  I  have 
bestowed,"  not  upon  the  corporation  of  Southmolton, 
but  upon  '^  the  corporation  arid  the  free  school  I  built 
there;"  shewing  clearly,  that  he  considered  the  free 
school  as  much  an  object  of  his  bounty  as  the  corpora- 
tion of  SouthmoUon,  and  considering  also  that  he  had 
given  them  an  interest  in  the  property  itself* 


Fully  admitting  the  observation,  that  if  he  had  simply 
given  the  "  overplus,"  there  would  have  been  no  ques* 
tion  that  the  corporation  would  have  taken,  it  appears 
to  me  that  he  has  specified  what  the  amount  of  the 
overplus  is,  and  he  has  only  made  it  uncertain,  by 
reason  of  the  charges  which  he  has  afterwards  fixed  and 
put  upon  it 


In  my  opinion,  therefore,  this  is  a  definite  proportion 
with  indefinite  chaises  upon  it: — that  the  corporation 
can  only  take  its  proportion  of  the  increased  rents,  and 
that  the  several  objects  of  the  charity  are  therefore  en- 
titled to  their  corresponding  proportions  of  the  increased 
rents. 
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KENT,  on  behalf  &c.  v.  JACKSON  and  Others.      Jult^ 26.29,29. 

JOHN  KING  KENT,  having,  on  the  3rd  of  June  EngUih  di- 

1848,  purchased  ten  shares  in  the  Charleroy  and  Belgian  Rail« 

ErqueUmies  Railway  Company,  filed  this  bill  on  the  ^a?.  after 

24th  of  June  following,  on  behalf  of  himself  and  all  ment,  returned 

the  other  shareholders  in  the  Company  (except  such  considerable 

*      "^    ^         '^  deposits,  and 

of  the  several  persons  thereinafter  named  as  Defendants  purchased  up 

thereto  as  were  shareholders  in  the  said  Company),  foTthe  ^Sm- 

against  Jackson,  the  assignees  of   Grahanif   and   the  panj*.  Thema- 

Commiftee  of  Management  of  the  Railway  Company,  c^«IJfrred/ 

who  were  stated  to  be  out  of  the  jurisdiction.  ^?^^»  ^^^^ 

this  was  a 

transaction 

It  appeared,  that  on  the  28th  of  May  1845,  the  Rail-  Jg^i^'^^i^ 

way  Company  was  established  as  a  '*  Soci4t4  Anonyme,"  by  a  ^neral 

by  a  Royal  Concession  of  the  Kmg  of  the  Belgians,  "^^^^^^^ 

and  on  the  same  day,  a  collection  of  rules  was  drawn  tioned,  could 

up,  for  the  regulation  and  due  administration  of  the  "he  subject  of 

afiairs  thereof,  with  all  formalities  necessary  to  give  a  suit  here 

it  full  validity,  as  a  binding  agreement  and  legal  act  retired 

or  deed.  5"^^* 

directors. 
By  the 

The  material  portions  of  the  articles  or  rules  were  ^bT'^I^U 

as  follows  :  —  way  Coro- 

"ArL^  pany.half 
-^^^^*  yearly  general 
meetings  were  to  be  held,  when  the  accounts  and  balances  were  to  be  finally  deter- 
mined, and  the  approval  was  to  be  a  complete  discharge  to  the  directors.  A  bill 
was  filed  to  make,  third  parties  liable  in  respect  of  the  Company's  funds,  an  account 
oi  which  had  been  stated  and  settled  with  the  directors.  It  alleged,  that  the  Com- 
pany had  always  conducted  their  affairs  in  conformity  with  the  rules.  Held,  that  it 
must  be  assumed  that  the  half  yearly  meetings  had  been  held,  that  the  balances  had 
been  determined,  and  that  the  directors  had  been  discharged,  and  consequently  that 
such  a  suit  could  not  be  maintained  against  the  third  parties. 

A  bill  on  behalf  of  all  shareholders  complaining  of  transactions  in  which  some 
have  concurred,  cannot  be  sustained,  for  there  is  a  misjoinder. 


Kent 

V, 

Jacksox, 
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1851.  "  Art.  3,    The  Company  takes  the  title  of  &c     Its 

seat  is  in  Brusseb. 


*' Art  15.  The  possession  of  or  subscription  for  one 
or  more  *  titres,'  carries  with  it  the  adhesion  to  the 
present  statutes. 

''Art.  16.  The  Company  shall  be  represented  by  a 
general  meeting  of  shareholders ;  it  shall  be  managed  by 
a  board. 

'*  Art.  23.  The  Board  of  Directors  is  invested  with 
the  most  extensive  powera,  as  regards  the  construction 
and  the  working  of  the  line,  its  bmnches  and  depend- 
encies. It  is  authorised  to  contract  for  the  whole  or 
part  of  the  works ;  it  is  authorised  to  pass  with  third 
parties  (but  subject  to  the  approval  of  the  general  meet- 
ing) all  treaties  advantageous  to  the  Company,  even 
for  railways  in  connection  with  this  one.  It  makes 
the  regulations  for  management  or  internal  order,  and 
superintends  their  execution. 

"  Art.  26.  As  the  members  of  the  board  act  as  re- 
presenting the  Company,  they  contract,  by  virtue  of 
their  offices,  no  joint  or  personal  liability :  they  are  only 
answerable  for  the  execution  of  the  trusts  reposed  in 
them  under  the  Article  32.  of  the  Code  of  Commerce. 

"  Art.  28.  Judicial  proceedings  shall  be  carried  on  in 
the  name  of  the  Board  of  Directors,  at  the  prosecution 
and  by  the  proceeding  of  the  chairman,  or  of  the  person 
replacing  him. 

"  Art.  31.  The  general  meeting  regularly  convened 
by  a  notice  &c.  shall  represent  the  whole  body  of  share- 
holder!.   It  Qsiembles  every  six  months  &c 

"Art.  88. 
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"  Art.  38.   At  the  meetings  constituted  accordmg  to        1851. 
the  terms  of  the  Article  31.,  the  general  meeting  takes 
cognizance  of  the  accounts  and  balances,  and  determines 
on  them  finally.     The  approval  of  the  balances  com- 
pletely discharges  the  Board  of  Directors. 

"  Art*  39.  The  deliberations  of  the  general  meeting 
taken  in  conformity  with  the  above  dispositions  bind 
the  Company  &a 

"  Art  43.  Every  six  months,  at  the  half  yearly  general 
meeting,  the  active  and  passive  situation  of  the  Com- 
pany shall  be  presented  to  the  meeting,  the  accounts 
and  balances  shall  be  settled  and  approved  &c.  &c. 

"  Art.  47.  All  disputes  between  members  of  the 
Company,  concerning  the  affairs  of  the  Company,  shall 
be  judged  by  arbitrators.  The  tribunal  shall  be  com- 
posed of  three  arbitrators,  in  the  choice  of  whom  the 
parties  shall  be  bound  to  agree  within  eight  days ;  in 
default  of  which,  the  said  arbitrators  will  be  named  by 
the  President  of  the  Tribunal  of  Commerce  of  Brussels, 
at  the  request  of  the  first  requirent.  The  arbitrators 
shall  decide  absolutely,  as  amicable  compounders,  with- 
out appeal,  and  without  being  bound  by  the  forms  and 
delays  of  legal  proceedings.  Their  decision  cannot  be 
revei-sed  by  appeal,  civil  petition,  nor  by  recourse  to 
Cassation." 

By  another  article,  the  Defendant  Jackson,  together 
with  Graham,  and  others,  were  appointed  Directors. 

By  a  royal  ordinance  of  the  King  of  the  Belgians, 
dated  the  10th  of  August  1845,  and  duly  executed  &c. 
as  an  Act  of  the  State,  the  establishment  of  the  Com- 
pany as  a  '^  Soci(ft£  Anonyme "  was  ratified,  and  the 

collection 
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1851.  coUectioD  of  rules  and  regulations  approved  and  sanc- 
tioned by  the  royal  authority.  Jackson  and  Graham 
were  the  active  English  directors,  and  a  considerable 
number  of  shares  having  been  allotted  in  England^  the 
deposits  upon  them  were  paid  into  the  bank  of  Smithy 
Payne  &  Co.,  to  the  joint  account  of  Jackson  and  Gra- 
ham.  These  deposits  amounted  to  the  sum  of  12,680/. 

Differences  having  arisen  between  the  English  and 
Belgian  directors,  Jackson  and  Graham ,  on  the  26th  of 
October  1845,  sent  in  their  resignation,  which  was  soon 
after  accepted. 

The  present  bill  alleged,  that  Jackson  and  Graham 
determined  to  avail  themselves  of  the  l^al  control  which 
they  had  over  the  English  deposits,  for  the  purpose  of 
indemnifying  themselves  against  all  liabilities  which 
they  had  incurred  as  Directors ;  and  it  was  alleged,  and 
not  denied,  that,  in  November  1845,  they  sent  a  circular, 
giving  the  English  allottees  the  option,  either  of  taking 
scrip  in  exchange  for  the  bankers'  receipts,  or  having 
the  amount  of  their  deposits  paid  by  them  returned 
without  interest. 

A  great  number  of  allottees  availed  themselves  of  the 
option,  and  Jackson  and  Graham  returned  to  them  their 
deposits,  amounting  in  the  whole  to  8280/.,  which  they 
paid  out  of  the  12,680/.,  by  cheques  on  the  bankers. 
The  bill  insisted,  that  this  was  a  breach  of  trust  and 
fraud  on  the  shareholders,  and  it  stated,  that  the  return 
of  the  deposits  had  taken  place  against  the  protest  of  the 
Committee  of  Management,  and  that  such  Committee 
had  no  power  to  authorise  the  return  of  the  deposits. 
It  contained  the  usual  charge,  that  the  shareholders 
were  very  numerous,  and  that  it  would  be  impracticable 
to  make  them  parties. 

The 
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The  bai  prayed  a  declaration,  that  Jackson  and  the  ^  ISS^. 
assignees  of  Graham  (who  had  become  bankrupt)  were 
liable  to  make  good  the  8280/.,  and  sought  an  account 
and  payment,  and  asked  that  the  sum  found  due  might, 
when  paid,  ''be  secured  in  Court  for  the  benefit  of  .the 
CharUroy  and  Erquelinnes  Bailway  Company,  and  all 
persons  entitled  to  or  interested  in  the  funds  thereof.'' 

The  bill  contained  the  following  allegation,  which 
inflnenced  the  decision  of  the  Court : — ''  That  the  said 
Company  have,  ever  since  [its  establishment]  carried 
on,  and  still  continue  to  carry  on  and  conduct  their 
affairs,  on  the  footing  of  and  in  conformity  with  the 
said  rules  and  regulations ;  and  such  rules  and  regula- 
tions have  ever  since  constituted,  and  now  constitute, 
the  existing  laws  of  the  said  Company,  and  are  binding 
on  all  persons  who  are  or  have  been,  at  any  time, 
members  or  shareholders  of  or  in  the  same,  to  the 
fall  extent  of  all  their  respective  property  or  interest 
therein." 

Jackson,  the  principal  Defendant,  admitted  the  resti- 
tution of  the  deposits  to  the  allottees  as  alleged  by  the 
bill ;  but  he  said,  that  the  English  Directors  had  re- 
tired, in  consequence  of  the  small  amount  paid  up  and 
of  the  consequent  apparent  impossibility  of  carrying  into 
effect  the  object  for  which  the  Company  had  been 
formed.  That  after  their  retirement,  the  Committee  of 
Management  in  Belgium  were  anxious  to  obtain  pos- 
session of  the  English  deposits,  but  that  the  English 
Directors,  being  apprehensive  that  the  allottees  n>ight 
be  entitled  to  a  return  of  their  deposits,  if  the  under- 
taking failed  (a),  declined  to  pay  it  over.     He  stated, 

that 
(a)  See  Wahtab  v.  SpotiUwoode,  15  Mee.  4*  W.  501. 
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1851.  th«it  the  return  of  the  deposits  had  been  made  with  the 

KbCt  ^^^^^^^^  ^^  M^*  ^T^oldf  the  solicitor  dulj  authorised  of 

V,  the   Committee  of    Management.      That  after  their 


Jackson. 


retirement,  negotiations,  which  were  set  out,  had 
taken  place  between  the  Defendants  and  their  solicitors, 
on  tlie  one  hand,  and  the  Committee  of  Management 
and  their  solicitor  on  the  other,  and  that  ultimatdy  an 
account  was  rendered  by  the  English  Directors  to  the 
Committee  and  settled,  and  the  balance,  after  deducting 
the  sum  of  8280Z.  and  other  payments,  was,  on  the  2nd 
of  June  1846,  paid  over  to  the  Committee  of  Manage- 
ment of  the  Railway  Company. 

By  the  answer  it  also  appeared,  that  •TacA^on  and 
Graham^  with  the  sanction  of  Arnold^  had  paid 
1284/.  Is.  6d.  for  the  purchase  back  of  300  shares 
allotted  in  London^  This  sum  also  figured  in  the 
account. 

TIic  Defendant  Jackson  insisted,  ^r«^,  that  the  whole 
transaction  had  been  completed,  with  the  sanction  and 
concurrence  of  the  Committee  of  Management,  and  that 
the  Plaintiff  and  all  the  other  shareholders  were  bound 

thereby. 

2.  He  stated  his  belief,  that  the  balance  had  been 
entered  in  the  balance  sheets  produced  at  the  general 
half  yearly  meetings  of  the  Company,  and  could  not 
now  be  opened. 

3.  He  insisted  that  the  Plaintiff  ought  to  have  pro- 
ceeded by  arbitration  under  the  47th  Article.     And 

4.  That  the  Railway  Company  was  a  necessary  party. 

Evidence 
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Evidence  was  prodaoed  in  support  of  the  Defendant's        1851. 
case,  amongst  which  was  that  of  two  Belgian  advocates, 
one  of  whom,  in  his  evidence,  stated  as  follows :  — 

<'  I  say,  that  a  Soci£t£  Anonjme  &c  can,  in  its  ovm 
name,  sae  any  other  person  or  Soci^  Anonyme  in 
any  of  the  tribunak  of  Belgium,  in  respect  of  the 
conunon  rights  or  liabilities  of  such  Soci^t^  Anonyme. 
No  individual  member  of  a  Soci€t6  Anonyme  can  in- 
stitute, conduct  or  maintain,  in  or  before  the  Courts  or 
tribunals  of  Belgium^  any  suit,  'claim,  or  demand,  on 
behalf  of  such  Soci^t^  or  the  members  thereof,  otherwise 
than  in  the  name  of  such  Soci^t^,  for  any  right  of  such 
Soci6t€,  or  any  right  common  to  the  members  tliereof, 
against  any  other  person  or  Soci^t^  Anonyme,  or  other 
party,  or  against  any  other  members  or  member  of  the 
same  Soci6t&  In  a  word,  and  according  to  the  Belgian 
common  law  'and  statute  law,  Soci^t^s  Anonymes  are 
administered  by  Directors  and  Committees  of  Admin- 
istration* Directors  alone  can  b^in  or  maintain  any 
suit  in  the  name  of  Soci€t&  Anonymes.  If  share- 
holders individually  had  a  like  right,  complications 
and  great  difficulties  would  be  the  natural  consequence 
as  I  thinf* 

''I  say,  that  any  differences  between  shareholders 
must  be  decided ;  by  arbitration,  in  virtue  of  the  ar- 
ticle 47  of  the  statutes,  which  is  in  accordance  with  the 
terms  of  article  1134  of  the  Civil  Code,  which  makes 
the  said  article  47  binding  between  shareholders.  The 
article  47  of  the  statutes  is  binding  between  share- 
holders, so  that  all  differences  arising  between  share- 
holders and  relating  to  the  Socifit^,  must  be  judged  by 
arbitration,  and  consequently,  in  my  opinion,  the  Courts 
and  tribunals  of  Belgium  would  declare  themselves  in- 
competent in  such  cases." 

Vol.  XIV.  Cc  The 
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1851.  ^        The  Gtase  now  oune  on  for  hearing. 

Mr.  JL  Poimer  mnd  Mr.  Skee^  finr  the  Pkinti£  Tht 
English  Duectors,  who  were  the  trustees  or  agents  of 
the  Company,  were  not  jnstified  in  returning  the  depo- 
sits, or  in  purehaang  up  the  300  shares  for  the  Com* 
pany.  They  had  no  authority  to  do  so,  and  are  there- 
fore liable  for  so  much  of  the  Company's  funds  as  they 
have  improperly  applied  to  those  purposes 

The  defences  are,  first,  that  it  was  done  with  the 
concurrence  o£  Arnold^  the  solicitor  of  the  Committee 
of  Management  But  the  answer  is,  that  he  had  not 
and  could  not  have  any  authority ;  the  transaction  was 
not  within  the  power  of  the  Committee,  nor  within 
the  scope  of  the  common  contract ;  not  even  a  general 
meeting  could  sanction  such  a  transaction  against  one 
dissentient  voice.  The  case  is  not  one  of  internal 
arrangement,  as  in  Foss  v.  Harbattle  (a),  Mozlejf  v. 
AUton  {b) ;  but  comes  within  the  principle  of  the  cases 
otNcUusch  V.  Irving  (c),  Salomons  v,  Laingid)^  Bagihawe 
N*  The  Eastern.  Union  Raihoay  Company  (e),  ami  The 
'Society  for  the  Illustration  qf  Practical  Knowledge  v. 
Abbott  (g);  and  is  a  case  where  the  corporate  funds 
have  been  applied  in  a  mode  contrary  to  the  terms  of 
the  common  contract^  and  all  parties  concerned  in  the 
transaction  are  bound  to  restore  the  fund  misapplied. 
If  the  retired  Directors  or  the  managing  body  had 
power  to  buy  up  300  shares,  they  had  equally  the 
power  to  buy  nine-tenths  of  the  whole,  and  might  thus 
destroy  the  Company.    In  Ex  parte  Morgan  (A),  it  was 

held 

I 

■       (fl)  2  Hare,  46 1 .  (e)  7  Hare,  1 14. 

I     (b)  I  FkU.  790.  "  fe)  8  JS^favan,  559. 

-      '(c)  Gow  on  Parlnerthip,398.,  (A)    1  HaU  ^   T,  320.,  and 

4-  2  C.  P.  Cooper,  358.  1  M.  ^  Gor.  225. 

(d)  12  Beavan,  352.  * ^  ^ 


V 
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hdd|  tbAt  a  purohaBe  of  sbaresj  except  upon  the  tenns       1851. 
of  the  deed  of  settlement^  could  not  be  supported. 

Secondlji  it  is  said,  that  the  Plaintiff  has  no  right  to 
sue :  —  that  the  proceedings  ought  to  be  in  the  name  of 
the  Company,  and  that  the  onlj  relief  is  by  arbitration. 
Here  the  principal  Defendants  live  in  England^  and  as 
the  Plaintiff  cannot  proceed  against  them  in  Belgium^  he 
is  of  necessity  driven  to  this  Court  for  redress.  Then  it 
has  been  settled  by  a  series  of  authorities,  that,  in  point  of 
remedy,  the  parties  are  bound  by  the  law  of  the  country 
in  which  the  proceedings  are  taken,  so  that  in  this 
case,  the  law  oiEngland^  and  not  the  law  of  Belgium,  is 
applicable  to  the  remedies ;  British  Linen  Company  v. 
Drummxmd  (a),  De  la  Vega  v.  Vianna  (ft),  Huber  v. 
StriMr{c),  D&n  v.  Lippmann(d)i  Wynne  v.  Jackson  (e). 
In  this  country  an  agreement  to  refer  to  arbitration 
does  not  oust  the  jurisdiction  of  this  Court ;  Street  w 
Rigby  (g) ;  and  see  The  Earl  of  Mexborough  v.  Bower  (Ji). 

Thirdly,  it  is    said,  that  there  is  a  misjoinder  of 

Platntifiis  $  but  it  has  long  been  settled,  that  the  proper 

form  for  an  individual  to  sue,  in  order  to  compel  parties 

to  reftmd  monies  of  a  joint  stock  Company,  improperly 

taken  or  applied,  is  to  sue  "on  behalf  &c.  $"  Hichens 

V.  Congreve{t)^  Bromley  v.  Smith  (k).  Gray  v-  Chap* 

Uh  (I) ;  and  the  objection  that  some  of  the  members  of 

the  Company  have  concurred  is  unavailing;  ColmanY. 

The  Eastern  Counties  Railway  Company  (m),  Preston 

V*  TA«  Grand  Collier  Dock  Company  (n). 

Lastly, 

(fl)  10  A  *  CV.  903.  (h)  *r  Beavan,  127.  * 

(b)  1  A  <t  Ad.  264.  (i)  4  Ru4t.  562. 

(r)  2  Bhig.  N.  C.  202.  (k)  "1  Sim.  8. 

(d)  5  CL  ^  Fm.  1.  (/)  2  Shn.  *  St.  267. 

(e)  2  Ruis.  351.  (m)  10  Beav.  I. 
(g)6r«My,m4.  ^     '         (n)  II  Simons,  3%7. 

Cc  2 
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1851.  Lastly,  it  is  said,  that  the  Company  ought,  to  be 

a  party.  The  objection  is  met  by  this :  —  that  the  chair- 
man is  made  a  party,  and  in  that  way  alone,  under  the 
28th  Article,  can  the  Company  be  represented. 

Mr.  Walpole,  Mr.  Willcock  and  Mr.  Amphlett,  for 
Jackson.  The  Plaintiff  appears  to  have  purchased  a  few 
shares  about  three  weeks  previous  to  the  filing  of  the 
bill ;  this  could  only  have  been  done  for  the  purpose  of 
embarking  in  this  litigation,  and  to  evade  the  personal 
objections  arising  from  a  concurrence  in  these  very  acts, 
which  prevented  the  original  shareholders  from  bsti- 
tuting  a  suit.  It  is  not  alleged  that  any  other  share- 
holder complains,  or  that  any  loss  has  occurred..  As 
to  the  purchase  of  the  300  shares,  there  is  no  allega- 
tion in  the  bill  respecting  it ;  and  the  Plaintiff  cannot 
adopt  a  new  equity  from  the  answer,  unless  he  thinks 
proper  to  charge  it  by  amendment. 

2.  When  Jackson  and  Graham  ceased  to  be  Directors, 
it  was  with  the  Committee  of  Management  alone,  that 
they  could  come  to  a  settlement  of  all  transactions. 
They  have  done  so,  and  this  settlement  is  binding  on 
every  member  of  the  Company.     There  was  nothing  to 
prevent  the  Committee  and  their  agents  from  authorising 
the  acts  complained  of:  their  power  is  not  to  be  treated 
as  limited  in  the  same  way  as  that  oiiiie  English  Directors 
under  the  provisions  of  the  "  Companies  Clauses  Conso- 
lidation Act."     Their  powers  and  authorities  are  per- 
fectly different,  and  therefore  the  decisions  as  \x>  English 
Companies  have  no  application  to  the  present  case. 
All  that  has  been  done  has  been  with  the  sanction  and 
concurrence  not  only  of  the  managing  body,  but  also 
of  the  general  meetings ;  for  it  is  stated  by  the  bill, 
that  the  affsuirs  of  the  Company  have  been  carried  on  in 
conformity  with  the  rules :  and  it  must  therefore  be  as- 
sumed, that  half-yearly  general  meetings,  which  repre- 
sent 
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sent  the  whole  body  of  shareholders^  have  been  held        1851. 

under  the  Slst  Article ;  that  the  accounts  have  been 

duly  passed  According  to  the  38th  Article,  and  that 

these  items  have  appeared  therein  and  have  been  passed. 

The  approval  of  such  accounts  completely  discharged 

the  Directors,  and,  by  the  39th  Article,  became  binding 

on  the  Company. 

3.  The  Plaintiff  has  no  right  to  institute,  in  his  own 
name,  proceedings  for  the  recovery  of  the  assets  of  the 
Company.  This  is  not  a  question  as  to  the  particular 
form  of  proceedings,  or  as  to  the  remedy,  but  as  to  the 
right  to  sue  at  all.  Here  is  a  foreign  railway,  which  by 
Article  3.  is  locally  situated  in  Brusseh,  and  the  rights 
of  whose  members  are  governed  by  a  Belgian  contract, 
consequently,  all  the  rights  of  the  parties  are  to  be  de- 
termined by  the  Belgian  and  not  by  the  English  law ; 
Warrendery.  WarreTider  (a),  Earl  Nelson  v.  LardBrid" 

port  (i).  By  that  law,  the  shareholders  have  engaged, 
that  all  legal  proceedings  shall  be  originated  by  the 
chairman  (Art.  28.),  and  they  have  precluded  themselves 
from  interfering  personally  in  the  affairs  of  the  Com- 
paiiy»  by  instituting  suits  on  its  behalf.  They  have 
also  engaged  to  settle  all  their  disputes  by  arbitration, 
and  this,  by  the  Belgian  law  which  governs  the  con- 
tract, is  binding,  though  it  may  not  be  so  in  England. 
But  even  if  the  matter  were  governed  by  the  English 
law,  an  individual  member  of  a  coi*porate  company  can- 
not sue  to  recover  monies  belonging  to  the  company, 
imless  some  reason  be  shewn,  why  the  company  itself 
does  not  originate  the  proceeding. 

4.  There  is  a  plain  case  of  misjoinder,  which  prevents 
the  Plaintiff  obtaining  any  relief  on  this  record.     He 

sues 

(a)  2  a.  4-  rm.  488. '  '(b)  8  Beavan,  547. 

Cc  3 
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1851.  sues  on  behalf  of  i^l  the  shareholders  except  the  De< 
fendant8>  consequently^  all  the  other  shareholders  who 
have  concurred  in  this  act  and  sanctioned  the  proceed- 
ings, and  all  those  also  who  were  present  at  the  half- 
yearly  general  meetings,  and  who  could  not  alone  haye 
maintained  this  suit,  are  in  truth  co-Flaintiffs  on  this 
record.  The  Plaintiff  Kent^  if  he  himself  be  free  from 
these  personal  objections,  cannot  maintain  a  suit  when 
joined  with  such  co-Plaintiffs }  The  King  of  Spain  v. 
Machado  (a)* 

5.  The  corporation  ought  to  be  i^  party  to  this  suit, 
otherwise  it  will  not  be  bound  by  any  decree  which 
may  be  made  in  it.  If  the  Plaintiff  were  to  succeed,  it 
would  only  be  on  the  terms  of  restoring  the  shares,  and 
this  the  Plaintiff  is  not  in  a  condition  to  do,  in  the 
absence  of  the  Company.  The  chairman,  though  a 
Defendant,  is  made  so  in  another  character,  and  does 
not  now  appear. 

Mr.  Bovillf  for  the  assignees  of  Graham. 

The  other  Defendants  were  out  of  the  jurisdiction, 
Bnd  did  not  appear. 

Mr.  B.  Feilmer,  in  reply. 

Taylor  y.  Salmon  (b),  MocaHa  y.  Inffilhy(e)y  Grahmn 
y.  The  Birkenhead  Sfc.  Baihpay  Company  (d)^  were  also 
cited. 

The  Masteb  of  the  BOLLS. 

I  am  of  opinion  that  this  bill  cannot  be  supported, 

and 

(a)  i  EusteU,  226.  (d)  12  Beavan,  460.  and  2 

(A)  4  MyL  4r  Cr.  134.  Mac.  ^  G.  146. 

(c)  5  Law  J.  {N.  S.)  Ch.  145. 
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and  I  will  vA  once  state  the  grounds  upon  which  I  have       186L 
come  to  that  oondusion. 

The  short  fiusta  of  the  case  are  these:  —  In  the  year 
1845,  this  Company  was  establiahed  in  Belgium^  for  the 
purpose  of  making  a  particular  railway,  and  at  that 
time,  rules  or  regulations  were  drawn  up  appointing 
Mr.  JacksaUf  Mr.  Graham^  and  certain  other  persons 
Direotors, 

The  case  stated  by  the  bill  is,  that  in  the  month  of 
November  1845,  the  Committee  of  Management  ac* 
cepted  the  resignation  of  the  English  Directors,  Mr. 
Jaeksen  and  Mr.  Graham;  so  that  in  the  month  of 
November,  Mr.  Jackson  and  Mr.  Graham  ceased  to  be 
Directors  of  the  Company,  but  it  does  not  appear 
whether  they  ceased  to  be  shareholders.  After  that, 
and  in  the  month  of  December  1845,  a  circular  was 
sent  by  Messrs.  Jackson  and  Graham,  who  had  re- 
ceiyed  the  money  of  the  Company,  and  had  invested 
it  in  their  own  names  at  their  bankers  in  London,  to 
the  English  shareholders,  telling  them  that  those  who 
pleased  might  have  their  deposits  returned.  They  ap- 
plied a  sum  of  something  like  70002.  in  the  repayment 
of  deposits  upon  shares,  a  sum  of  12847.  in  the  purchase 
of  300  shares,  and  they  then  paid  over  the  balanoe  of 
their  aoeount  to  the  Directors  of  the  Company.  The 
Directors  of  the  Company  sanctioned  the  transactions 
and  received  this  balance  of  account,  from  them. 

The  Plaintiff  is  a  shareholder,  who  had  nothing  to 
do  with  that  transaction,  and  I  consider  that  he  is 
entitled  to  be  treated  as  in  no  respect  tainted  with  any 
acquiescence  of  a  personal  nature  in  it  He  files  this 
bill  complaining  of  this  transaction,  as  one  which  the 
Company  had  no  power  or  authority  to  enter  into,  and 
Cc  4  seeks 
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fseekfl  to  set  it  ande,  not  merelj  as  against  Messrs. 
Jackson  and  Graham^  but  as  against  those  members  of 
the  Company  who  were  parties  to  it,  who  are,  there- 
fore, persons  against  whom  the  bill  seeking  this  relief 
is  directed,  as  much  as  against  Messrs.  Jackson  and 
Grahanu 

The  first  question  which  I  have  to  consider  is,  whe* 
ther  this  was  a  transaction  winch  was  beyond  the  scope 
of  the  authority  of  the  Directors  of  the  Company,  and  if 
so,  then  whether  it  was  one  which  the  general  meetiDg 
of  the  Company  could  have  subsequently  sanctioned. 

Now,  asfinming  that  the  repayment  of  deposits  and 
the  buying  up  of  shares  by  the  Directors  could,  in  no 
respect,  be  justified,  it  is  to  be  observed,  that  here  it 
was  not  the  Directors  themselyes  who  took  that  course, 
but  Messrs.  Jackson  and  Grahanu  They  had  obtained 
money  of  the  Company,  and  having  ceased  to  be  Di- 
rectors, and  being  called  upon  to  account  to  the  Com- 
pany  in  respect  of  their  receipts  during  the  time  they 
were  Directors,  say,  "  we  are  prepared  to  pay  over  to 
you  the  balance  of  the  account,  provided  you  admit 
the  propriety  of  two  payments  which  we  have  made, 
one  of  7000/.  for  the  repayment  of  deposits,  and  the 
other  of  12842.  for  the  repurchase  of  shares.^  The 
Company  sanctioned  that  proceeding,  and  made  a  set- 
tlement of  account  with  them  upon  that  footing. 

This  case  differs  from  all  those  which  have  been 
cited:  it  differs  even  from  the  case  of  Cohen  v.  fFil- 
kinson  (a)y  which  is  the  nearest  to  it,  where  the  Com- 
pany itself  paid  the  money,  and  was  itself  taking  the 
steps  for  supporting  the  Portsmouth  Railway.     This 

is 
(a)  12  Beav.  125.  138. ;  I  ilf .  4*  G.  481.  and  1  HaU^Tw.SS^. 
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18  a  case^  in  which  two  persons  who  are  strangers  settle  ^  185  L 
an  account  with  the  Company  in  respect  of  money 
which  they,  and  not  the  Company,  had  received.  Both 
the  allegations  of  the  Plaintiff  and  the  evidence  dis- 
tinctly shew  that  this  was  not  the  act  of  the  Directors ; 
that  they  merely  received  the  balance  of  the  money,  and 
sanctioned  what  had  been  done  by  persons  who  were 
not  then  Directors  of  the  Company :  and  it  is  in  re-* 
spect  of  that  sanction,  and  not  in  respect  of  any  pay- 
ment made  by  the  Directors  themselves,  out  of  the 
assets  of  the  Company,  that  this  complaint  is  made. 

This,  then,  was  a  mere  matter  of  account  with  third 
persons  dealmg  with  a  Company,  and  am  I  prepared 
to  say  (in  the  total  absence  of  evidence  on  the  subject) 
that  the  repayment  of  the  deposits  and  the  buying  up 
of  shares  might  not  be  a  transaction  proper  to  be  done 
for  the  interests  of  the  Company,  or  that  it  was  not 
within  the  scope  of  its  authority  to  sanction  it  ?  I  admit, 
that  it  would  not  be  so  under  ordinary  circumstances ; 
but  it  is  impossible  to  say,  in  the  total  absence  of 
evidence,  what  were  the  terms  and  conditions  upon 
which  Messrs.  Jackson  and  Graham,  who  were  Direc- 
tors of  the  Company  at  the  time,  obtained  these  de- 
posits or  subscriptions  from  the  various  persons  who 
consented  to  become  shareholders.  It  might  have  beien 
upon  some  contract  affecting  the  very  existence  of  the 
Company ;  or  upon  various  conditions  which  I  forbear 
to  speculate  upon,  which  rendered  the  return  of  the 
deposits,  under  the  circumstances,  just  and  proper.  In 
the  total  absence  of  information  upon  that  subject,  I 
am  not  prepared  to  say,  that  the  settlement  of  account 
with  Messrs.  Jackson  and  Graham  was  not  a  prudent 
and  beneficial  thing  for  the  Company,  or  that  it  was 
not  within  the  scope  and  authority  of  the  Directors  to 
sanction  that  transaction ;    especially  bearing  in  mind, 

that 
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1851.  that  the  Company  waa,  at  the  time,  either  Just  eetab^ 
lished,  or  in  the  course  of  formation,  when  this  tranfr* 
action  took  place. 

The  caae  of  JSx  parte  Morgan  (a)  does  undoubtedly 
lay  down,  that,  where  a  deed  expreaaly  provides  in 
what  manner  a  Company  shall  be  able  to  purchase 
shares,  the  authority  of  the  Company  ia  limited  in 
these  matters,  and  that  it  cannot  exceed  tbooe  limits; 
but  it  does  not  decide,  that  in  the. absence  of  any 
provisions  of  that  description,  the  purchase  of  ahares 
or  the  repayment  of  deposits  might  not,  under  some 
circumstances,  be  within  the  scope  of  the  oonmion 
contract  entered  into  between  the  shareholders.  It  is 
unnecessary  for  me  to  determine  that  question,  because 
I  am  of  opinion,  in  the  first  place,  that  this  was  not 
an  improper  application  of  the  funds  of  the  Com-* 
pany,  but  a  dealing  with  third  persons,  and  a  payment 
in  account  sanctioned  by  the  Directors,  which,  though 
it  might  not  have  been  proper  for  the  Direotofs  them* 
selves  to  have  made,  it  might,  nevertheless,  have  been 
very  proper  for  the  Company  to  sanction.  I  am  of  opi* 
nion,  therefore,  that  this  was  a  matter  which  cx>uld  be 
sanctioned  by  a  subsequent  general  meeting  cf  the 
Company,  and,  if  sanctioned*  then,  according  to  ihe  au- 
thority of  the  case  of  Fos9  v.  Barbatileih),  it  cannot 
now  be  questioned. 

I  am  next  of  opinion,  that  there  was  a  sanction  of 
these  proceedings.  The  bill  itself,  after  stating  that 
these  statutes  were  entered  into,  then  proceeds  to  allege 
*Uhat  the  Company  have  ever  since  carried  on,  and 
still  continue  to  carry  on  and  conduct  their  affiuis, 

upon 

(a)  1  Mac.  ^  Gor.  225.,  and          (b)  2  Hare,  461.'     t 
X  HaU  *  Ttv.  320.  _     f 


Jackson. 
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upon  the  footing  of  and  in  oonformity  with  the  rules  1861. 
and  regulations ;  that  they  have  ever  sinoe  constituted^  ^^k^t 
and  now  constitute,  the  existing  law  of  the  Company,  ^  v, 
and  that  they  are  binding  upon  all  the  persons  who 
are  or  have  been  at  any  time  members  or  shareholders 
to  the  full  ezt^it.''  Now  if  it  were  necessary  for  the 
Plaintiff's  case,  I  should  not  hesitate  to  say,  that 
he  would  be  entitled  t4>  contend,  that  that  allegation 
amounted  to  an  assertion,  that  every  thing  that  ought 
to  have  been  done  under  the  statutes  had  actually  been 
done;  and  I  therefore  consider  him  to  have  alleged, 
and  that  he  cannot  now  dispute,  that  those  meetings, 
which  ought  to  have  been  held,  if  every  thing  had 
been  carried  on  upon  the  footing  of  and  in  conformity 
with  the  rules  and  regulations,  have  been  duly  held,  in. 
the  manner  prescribed  by  those  rules.  I  find  it  pro- 
vided by  Article  38.,  "  that  at  the  meetings  establiahed 
accordmg  to  the  terms  of  Article  31.,  the  general  as- 
sembly shall  take  cognizance  of  the  accounts  and  of 
the  balances,  and  shall  determine  conclusively  or  de- 
finitely in  that  respect,  and  the  approbation  of  the 
balances  shall  be  a  complete  discharge  to  the  Board  of 
Directors."  Is  it  possible,  if  Article  38.  has  been 
obeyed,  and  if  the  accounts  have  been  properly  taken, 
that  this  payment  of  the  1200/.  would  not  have  ap- 
peared in  those  accounts,  in  the  manner  it  did  in  the 
account  rendered  by  Messrs.  Jackson  and  Graham  f  I 
am  of  opinion  that  I  must  infer,  from  the  Plaintiff's 
own  statement,  that  these  items  did  appear,  as  they 
ought  to  have  done,  in  the  accounts,  and  that  if  they  did 
so  appear,  the  approbation  of  the  general  meeting  dis- 
charged the  Directors  in  respect  of  these  matters.  I  do 
not  say  discharged  Messrs.  Jackson  and  Graham  (that 
is  a  different  and  distinct  matter),  but  that  it  discharged 
the  Directors  in  that  respect.  Well,  but  this  is  a  bill 
filed  against  the  Directors^  to  make  them,  as  well  as 

Messrs. 
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Meean.  Jaduon  and  Graham^  liable.  It  is  true  ihey  are 
not  before  the  Court,  for  reasons  which  I  think  are 
very  obviooa :  they  are  merely  made  parties,  and  are  out 
of  the  jorisdiction,  but  the  bill  is  as  much  directed 
against  them  as  it  is  against  Messrs.  Jackson  and  Gra- 
I  ham  ;  and  the  frame  and  scope  of  this  bill  is  such,  that 

I  if  it  cannot  be  supported  agiunst  the  Directors,  it  can- 

not be  supported  against  any  one.  I  am  of  opinion 
that  they  are  condusiyely  discharged  as  to  the  whole 
Company  by  means  of  that  audit;  and  that  even  if 
they  are  not  dischaiged  as  to  the  whole  Company,  that 
they  are,  at  least,  discharged  as  to  all  the  persons  who 
attended  those  particular  meetings,  who  saw  those  par- 
ticular items,  and  must  have  both  sanctioned  and  ap- 
proved of  thenu 

The  next  question  is,  whether  a  bill  on  behalf  of  all 
the  shareholders  of  the  Company,  including  those  persons 
who  were  present  at  those  general  meetings,  and  sanc- 
tioned those  particular  proceedings,  could  be  supported. 
Now  a  sanction  and  acquiescence  is  of  two  distinct 
sorts:  one,  a  direct  act  of  acquiescence;  the  other 
species  which  is  referred  to  in  the  case  of  Graliam  v. 
The  Birkenhead  8fc.  Railway  Company  {a\  is  that  which 
arises  from  standing  by  without  objecting,  and  permit- 
ting a  person  to  do  the  act  complained  of,  and  thereby 
incur  a  great  waste  of  time,  expense  and  labour.  Such 
an  acquiescence,  as  Lord  Cottenham  very  justly  says, 
raises  a  counter  equity,  and  makes  it  inequitable  in 
you  to  complain  of  a  matter,  which,  though  you  have 
not  directly  sanctioned,  you  must  be  treated  and  taken 
to  have  acquiesced  in,  by  reason  of  your  having  stood 
by  and  allowed  it  to  proceed,  without  making  any 
complaint.     That  second  species  of  acquiescence  does 

not 

[  (a)  2  Mac.  4r  Gor.  146.  and  2  HaU  <^  TwelU,  ^bO. 
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not  exist  here;  but  if  I  am  right  in  the  construction        1851. 
I  have  put  upon  the  statutes  and  the  statements  con- 
tained in  the  bill^  the  first  species  does,  for  there  has 
been  a  direct  and  express  acquiescence  in  the  act  in 
question*    Instances  of  both  sorts  of  acquiescence  are 
to  be  found  in  the  case  of  Ex  parte  Morgan  (a),  and  in 
the  case  of  Graham  v.   77i«  BirhenhecLd  tfc.  Railway 
Company^    The  acquiescence  in  the  latter  case  was  not 
of  that  species  which  occurs  here;  but  in  the  case  of 
Ex  parte  Morgan^  the  same  acquiescence  existed  as 
occurs  here;  and  I  put  it  to  Mr.  R.  Palmer^  whether, 
if  in  the  case  of  Ex  parte  Morgan^  a  bill  had  been 
filed    by  certain  shareholders  who  had  not  attended 
the  general  meetings,  suing  on  behalf  of  themselves 
and  those  who  did  attend  the  meeting,  he  could  have 
sustained  that  bill,  and  whether  there  would  not  have 
been  a  misjoinder  of  Plaintiflb.     He  very  frankly  said, 
as  indeed  he  was  bound  to  do,  that  such  a  bUl  could 
not  be  sustained. 

I  am  also  of  opinion,  that  such  a  bill  could  not  be 
sustained,  and  that  this  appears  from  the  case  of  Ex 
parte  Morgan  itself.  Lord  Cottenham  was  there  of 
opinion,  that,  if  it  could  be  proved  that  all  the  share- 
holders had  attended  the  meeting,  and  had  sanctioned 
the  particular  transaction  complained  of,  it  would  have 
bound  the  Company,  because  there  could  be  no  ques- 
tion, but  that  with  the  concurrence  of  every  member  of 
a  Company,  one  particular  species  of  partnership  may 
be  changed  into  any  other  they  think  fit ;  although  they 
cannot  bind  absent  parties,  who  entered  into  the  part- 
nership upon  the  footing  and  belief  that  the  particular 
contract  between  the  parties  should  govern  the  trans- 
actions of  that  particular  Company. 

I  consider 

(a)  1  Hall  4"  T.  320.;  1  M.  ^  Gor.  225. 
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1851.  I  conrider  the    same  thing  to    be  establiahed  in 

Oraham  y.  The  Birkenhead  tfd*  BaUwajf  Company, 
though  the  speoiee  of  aoquieioence»  in  that  oase^  vras 
diflferentj  the  difference  being  merely  that  in  one  case 
the  acquiescence  was  aotivei  and  in  the  other  passive. 
The  rights  flowing  from  both  species  of  acquiescence 
are»  however^  in  equity  the  same  *—  making  it  in- 
equitable for  those  acquiescing  parties^  alone  or  con- 
jointly with  others  who  have  not  conouiMd>  afterwards 
to  pursue  the  persons  who  have  done  on  act  which 
they  themselves  have  actively  or  tacitly  sanctioned. 

I  am  therefore  of  opinion,  that  neither  in  substance 
nor  in  form  can  this  bill  be  supported,  and  upon  these 
grounds  the  bill  must  be  dismissed  with  costs. 

I  decide  this  case  without  any  reference  to  the 
foreign  contract,  which  I  do  not  consider  it  necessary 
to  deal  with. 
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Lady  BERESFORD  v.  DRIVER.  jufy  31. 

CiAMUEL  PEACH  was  seised  of  the  manor  of  The  Plaintiff. 

^   fFaterbeach,  and  of  lands  within  the  manor.     He  ^Ln^uixe^^r^ 

died  in  1832,  having  devised  them  to  the  Flaintifi;  his  pointed  the 

. .  Defendants 

Widow.  receivers  and 

surveyors. 

__,_.__  ,       ,         Tir      »^      .         1     1       -Tki  •     •/»  '^^^  Flaintiff 

This  bill  stated,  that  Mr.  Peach  and  the  Flamtiff  discharged 

had  appointed  the  Defendants,  Messrs.  Driver  (land  and  ams^and"'^" 

estate  agents),  as  their  agents  and  receivers,  to  collect  filed  a  bill  for 

the  rents  and  fines  and  manage  the  manor,  for  which  up^ofain!o- 

they  were  to  receive  a  poundage  of  5  per  cent,  on  the  cuments  re- 

rack  rents*     That  Mr.  Peach  and  the  Plaintiff  had  de-  ©state.    The 

livered  to  the  Defendants,  as  such  agents  and  receivers,  Defendants 

°  admitted  the 

divers  deeds,  maps,  papers,  &c.,  and  that  the  Defend-  possession  of 

ants,   as  such  agents  and  receivers,  had  made  other  ^gn^g^^on-"' 

maps,  plans,  &c.,  convenient  for  managing  the  estate,  nected  with 

which  were  made  from  the  deeds,  maps,  &c  so  deli-  ^hiSi^they'' 

vered.     That  the  Defendants  had  no  right  to  make  any  insisted  were 

other  maps  &c  relating  to  the  property,  except  as  such  private  me- 

agents  and  receivers,  and  for  the  use  and  benefit  of  the  S^y"^^ 

Plaintiff.    It  alleged,  that  the  Defendants  had  been  paid  they  were 

for  making  them,  and  that  they  had  become  muniments  ^"e^henT'^hi' 

and  evidences  of  title.     That  in  June  1850,  the  Plain-  order  to 

tiff  had  dismissed  the  Defendants,  who  had  delivered  Couruo/udge 

up  some  of  the  documents,  but  insisted  on  keeping  whether  they 

divers  of  the  said  plans  &c ;  but  the  Plaintiff  did  not  a  nature  that 

know  the  particulars.     It  also  alleged,  that  the  De-  [Jl®^  ?."S*'^*° 

fendants  had  other  documents  in  their  possession  re-  up. 

lating  to  the  matters  aforesaid,  and  whereby,  if  produced, 

the  truth  of  such  matters  would  appear.     The  bill 

prayed 
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1851.        prayed  a  discovexy;  and  that  the  Defendants  might 

^"^^7^^     "he  decreed  to  deliver  up  to  the  Plaintiff  the  said 

Beresford    several  maps,  plans,  rent  rolls,  and  books  of  reference 

Driver       ^  mxps  and    plans,    and  all   other   muniments   and 

writiogs  belonging  or  relating  to  the  said  manor  of 

Waterbeachf^  in  the  custody  or  power  of   the  De» 

fendants. 

The  Defendants,  by  their  answer,  stated,  that  they 
had  been  employed  as  receivers  of  the  rents,  and  inde* 
pendently  as  surveyors  and  architects,  to  superintend  the 
repiurs  and  alterations  to  the  &rm  houses  &c.,  for  which 
they  were  paid  separately.  They  said,  that,  on  the 
application  of  the  stewards  of  the  manor,  they  had 
assessed  the  fines  payable  by  the  copyhold  tenants^ 
without  making  any  charge. 

That  they  had  made  different  rough  calculations  and 
memoranda,  in  a  paper  book  and  upon  several  pieces  of 
ptiper,  for  the  purpose  of  calculating  and  assessing  the 
fines,  which  were  kept  by  them  for  their  own  private 
use  and  guidance. 

That  the  ori^nal  plans  and  documents  had  been 
delivered  up,  but  that  the  Defendants  retained  the 
rough  paper  books  and  rough  calculations,  memoranda 
ns  to  fines,  private  memoranda  and  rental  and  cash 
books,  the  field  book,  and  certain  other  books  con* 
taining  fair  copies  of  the  accounts  from  the  year  1833 
to  the  year  1850,  between  the  respective  owners  of 
the  manor  and  lands  and  the  Defendants,  as  receivers, 
wliich  last-mentioned  books  contained  memoranda  of 
the  settlement,  from  time  to  time,  of  such  respective 
accounts,  and  of  the  vouchers  relating  thereto,  signed 
by  Samuel  Peach  and  the  Plaintiff;  and  also  a  rough 
book  of  lithographed  plans  of  different  parts  of  the 

estate. 
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estate^  procnred  by  these  Defendants,  without  any 
expense  to  the  Plaintiff,  or  cut  out  of  different  printed 
particulars  for  letting  different  farms,  part  of  the 
estate^  prepared  in  the  year  1829,  and  not  wanted  for 
that  purpose,  and  bound  up  together  in  a  book,  at 
the  expense  of  the  Defendants,  and  having  various 
notes  in  ink  and  in  pencil,  written  by  one  or  other 
of  the  Defendants  for  their  own  private  use;  and 
several  of  which  lithographed  plans  were  delivered  to 
the  Plaintiff's  solicitors  before  the  bill  was  filed :  — and 
also  various  letters,  written  from  time  to  time  by  dif- 
ferent tenants  of  pai^s  of  the  estates  and  other  persons 
to  these  Defendants,  including  numerous  letters  from 
Samuel  Peach  and  the  Plaintiff,  and  their  respective 
stewards  and  solicitors,  for  the  time  being,  to  these 
Defendants,  and  numerous  copies  of  letters  from  these 
Defendants,  or  one  of  them,  to  Samuel  Peach  and  the 
Plaintiff,  respectively,  and  to  their  respective  stewards 
and  solicitors ;  and  also  numerous  letters  as  to  the  assess-  ^ 
ments  of  fines,  and  accounts  of  fines,  received  by  the 
stewards  for  the  time  being  of  the  manor,  and  trans- 
mitted by  them  to  the  Defendants;  and  also  certiun 
receipts  and  vouchers,  some  of  which  related  to  the  final 
account  between  the  Defendants,  as  such  receivers,  and 
the  Plaintiff,  and  which  final  account  had  not  yet  been 
signed  as  approved  by  the  Plaintiff:  — and  also  a  bundle 
^f  letters  and  other  papers  relating  to  new  buildings  and 
repairs  upon  the  estate,  and  also  the  different  letters 
and  copies  of  letters  between  the  Plaintiff's  solicitors 
and  the  Defendants  and  their  solicitors,  and  the  8che« 
dttles  and  receipts  for  documents  delivered  up  by  the 
Defendants'  solicitor  to  the  Plaintiff's  solicitors.  They 
said  they  believed  that  these  documents  were  jvhoUy  use- 
less to  the  Plaintiff,  except  the  letters  material  to  the  De- 
fendants in  support  of  an  fiction  which  they  had  brought 
against  the  Plaintiff,  and  which  was  then  pending. 
Vol.  XIV.  D  d  Part 
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I851.  Part  of  tbe  schedule  was  as  foUowB :  — 


iBt  Part. 

Paper  book  marked  A,  containing  private  ron^ 
memoranda  and  calculations  &c  made  by  Defimdants 
for  their  respective  private  use,  as  to  fines  assessed. 
Memoranda  book  marked  B,  containing  private  remarks 
of  said  Defendants  as  to  estate  from  1829  to  1850. 
Old  private  memorandum  book  of  sud  Defendants.  A 
private  rental  and  cash  book  of  Defendants  from  1819 
to  1850  marked  D.  A  field  book  K,  made  and  kept  by 
said  Defendants  for  their  xHrivate  uae. 

2nd  Part 
Two  fair  copy  account  books  of  said  Defendants, 
with  memorandum  of  approval,  by  the  late  Samuel 
Peachy  esq.  and  the  Plaintiff  respectively,  with  a  bundle 
of  vouchers  sealed  up,  relating  to  several  of  die  accounts 
in  account  book  maiked. 

3rd  Part 

Bundle  of  letters  and  correspondence  sealed  up,  re- 
lating to  the  business  transacted  by  the  Defendants  for 
the  Pliuntiff,  the  subject  of  an  action  now  pending  at 
law^  brought  by  Defendants  against  Plaintiff. 

A  motion  vrns  now  made  for  the  usual  production  of 
the  documents  admitted  to  be  in  the  Defendants'  pos- 
siession. 

'  Mr*  Lltrt/d  and  Mr.  Shapter^  in  support  of  the  motion, 
rdied  on  the  admission  contained  in  the  Defendants^ 
answer.       -^ 

Mr.  Roupett  and  Mr.  Halktt^  for  the  Defendants. 
The  muniments  of  title  have  already  been  delivered  up/ 

•-    .  The 
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The  rough  cadcUlatione,  field  booksy  &c  are  mere  private        1851. 

memoranda,  and  have  never  been  paid  for.     They  are,     ^"^^T^^ 

therefore,  the  private  property  of  the  Defendants,  and    B^bbspoed 

BO  one  has  any  right  to  inspect  them.     If  the  Plaintiff      jy^y^j^ 

and  her  agents  be  allowed  to  see  and  take  copies,  not 

only  will  the  benefit  of  them  be  obtained  without  pay- 

mmt,  bat  the  particular  mode  of  calculation  &c.  adopted 

by  the  Defendants,  and  the  result  of  their  long  experi- 

eace  and  study  may  be  made  public,  to  their  prejudice ; 

beades  if  copies  be  taken,  the  vdue  of  the  originals 

will  be  destroyed.     The  settled  accounts  and  vouc^hers 

form  the  defence  and  protection  of  the  Defendants,  and 

ought  not  to  be  produced  for  inspection  in  a  suit  of  this 

nature,  for  they  are  unnecessary  to  prove  the  Plaintiff's 

cas^  which  rests  on  the  simple  fact  of  the  employment 

of  the  Defendants;  and  these  documents  can  never  he 

ordered  to  be  delivered  up  at  the  hearing. 

The  Court  makes  the  interlocutory  order  for  prbdue-- 
tion  only  upon  two  pi^ciples,  first  for  security  pendiag' 
litigation,  and  secondly  for  discovery  for  the  purposes 
of  the.  suit.  Lingtn  v.  Simpson  (a).  Here  neither  se- 
curity nor  discovery  is  required.  Again,  the  Court  will 
not,  by  interlocutoi^  order,  make  a  decree  by  anticipa- 
tion.   lAngen  v.  Simpson  (a),  and  Peacham  v.  Daw{i). ' 

The  Mastbb  of  the  RoLLB. 

I  think  the  Pliuntiff  entitled  to  the  production  of 
these  documents ;  but  as  I  am  not  making  a  decree  at 
present,  I  will  not  express  any  opinion  as  to  the  Plain- 
tiff's right  to  have  these  documents  delivered  up  to  her. 

This  is  a  bill  by  the  owner  of  a  manor  against  the 
agent  of  that  manor,  asking  for  the  delivery  up  of  all 

the 
\   (fl)  QMad,  290.  (fi)  lb,  98. 

^  "^ ^         Dd2 
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the  documents  possessed  bj  the  ageiit  during  the  time' 
of  his  agency,  relating  to  and  affecting  the  property.* 
I  am  far  from  saying  that  all  documents  of  that  descrip-' 
tion  ought  to  be  decreed  to  be  delivered  up* to  the' 
Plaintiff.     Some  of  them  undoubtedly  ought ;  but  it  is 
impossible  to  tell  which  of  them  ought  or  ought  not/ 
without  seeing  their  nature  and  character.     I  therefore' 
think,  that  these  documents  strictly  come  within  the 
principle,  that  their  production  is  necessary  for  the  case 
of  the  Plaintiff;  that  is,  for  the  purpose  of  ascertaining 
whether  the  documents  are  of  such  a  character,  that 
the  principal  is  entitled,  as  against  his  agent,  to  have 
them  delivered  up  at  the  hearing  of  the  cause.     The* 
case  put  by  Mr.  HalUtt  affords  an  illustration  of  the* 
principle:  suppose  an  agent,  being  an  artist,  took  a 
sketch  of  the  scenery  upon  some  part  of  the  Plaintiff's 
estate,  the  Plaintiff  would  not  be  entitled  to  have  that 
delivered  up ;  but  though  called  a  sketch,  it  might  be 
an  elaborate  plan  of  a  portion  of  the  estate ;  but  whether 
it  is  of  the  former  character,  or  whether  it  is  necessary 
for  the  due  management  of  the  estate,  can  only  be  as- 
certained by  the  inspection  of  the  document  itself. 

I  am  of  opinion^  therefore,  that  the  papers,  shewing 
the  mode  of  calculating  the  fines  for  the  manor,  have  no* 
relation  to  the  cases  of  discovery  of  a  secret  invention 
with  respect  to  medicine  or  any  improvement  in  ma- 
chinery, and  that  there  is  no  principle  which  debars  the 
Plaintiff  from  the  ordinary  right  to  the  production  of 
these  documents,  for  the  mere  purpose  of  inspection. 

With  respect  to  the  documents  relating  to  the  action, 
I  understand  they  are  all  included  in  a  schedule  as 
relating  to  the  property  of  the  Plaintiff.  These  docu- 
ments, therefore,  must  also  be  included  in  the  order  for 
production,  but  the  Defendants  may  have  them  out  of 

Court 
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V, 

Drivkr. 


Court  agab;  if  necessary,  for  it  must  be  borne  in  mind        1851. 
that  documents  are  deposited  in  the  hands  of  the  officers     ^^^^7^^ 
of  the  Court  as  the  agent  of  the  person  depositing  them,    Bekesford 
who  retains  the  property  in  them,  until  this  Court 
makes  a  decree  for  delivering  them  up.     The  order  will 
be  in  the  usual  form* 

Mr.  Lloyd.  Some  bundles  of  papers  are  sealed ;  of 
course  we  must  be  at  liberty  to  break  the  seals,  for  the 
sealing  was  merely  for  the  purpose  of  identifying  them. 

Mr.  HaUett.     Yes ;  it  was  merely  to  identify  them. 


MOORE  V.  SMITH. 


^August. 


MR.  MAYBETF AuA  Mr.  Reynolds,  who  were  part-  a  bill  of  cx- 
ners  as  solicitors,  acted  in  this  suit  on  behalf  of  ^Sfv^cSTbTa 

the  Pliuntiff  Mrs.  Moore.  partner  m  a 

solicitor's 
firm  from  a 
On  the  30th  o{  November  1847,  the  Plaintiff  accepted  client  is,  griiwa 

a  bill  for  300/.  drawn  on  her  by  Mr.  Reynolds,  and  this  'aeemed  to  be 

was  discounted  by  the  bankers  of  the  partnership,  and  ^1?^??**^^? 

carried  to  the  credit  of  the  partnership  firm.     In  Fe-  firm ;  and  if 

hmary  1848,  the  Plaintiff  accepted  another  and  sub-  Jie^^'Sjli'^^^ 

stitutcd  bill  for  the  sum  of  300/.,  and  this  was  also  contrary,  they 

discounted  by  the  same  bankers,  and  the  amount  was  at  ^^^^^  ^^  ^^ 

first  carried  to  the  separate  account  of  Reynolds,  but  clear  evi- 

ucnce* 
was  subsequently  carried  to  the  credit  of  the  firm  of     jjy  the  de- 

Mayhew  S,7?«^'l£ 

costs  (319/.) 
had  been  ordered  to  be  paid  to  her  solicitors,  out  of  a  fund  in  Court,  in  which  she 
was  interested  ;  but  the  Plaintiff  having,  in  the  course  of  the  proceedings,  given  to 
one  of  the  firm  of  solicitors  a  bill  for  300/.,  which  they  had  passed  away,  the  order 
for  the  payment  of  the'319/L  was  stayed. 
Remarks  as  to  the  efibct  of  the  I22d  Order  of  May  I84J. 

DdZ 
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1851.        Mayhew  and  JSeynoldM,  by  means  of  a  cheque  drawn  by 
jReynolds  in  fiivour  of  the  firm. 

The  partnership  was  dissolved  in  February  1848,  and 
in  the  following  month,  Jteynolds  became  insolyenL  By 
the  decree  made  in  May,  the  costs  of  Mayhew  and  Rey- 
nolds were  (amongst  others)  ordered  to  be  taxed  and 
paid  out  of  the  fund  in  Court,  in  the  reudue  of  which 
the  Plaintiff  was  interested. 

The  costs  were  accordingly  taxed ;  but  the  bills  of  ex- 
change remained  still  outstanding  and  unpaid,  the  second 
being  in  the  hands  of  the  bankers.  The  Plaintifl^  before 
the  amount  of  the  bills  of  costs  had  been  paid,  presented 
a  petition,  alleging  that  the  two  bills  of  exchange  had 
been  given  by  her  to  Reynolds,  on  account  of  the  costs 
of  the  suit  due  to  Mayhew  and  Reynolds.  The  petition 
prayed  that  these  bills  might  be  delivered  up,  or  that, 
until  delivery,  the  payment  of  the  taxed  costs  of  Messrs. 
Mayhew  and  Reynolds,  amounting  in  the  whole  to  319il, 
might  be  stayed. 

AflGidavits  were  filed  to  prove,  on  the  one  hand,  that 
the  bills  of  exchange  had  been  given  on  account  of  the 
costs  due  to  the  firm  of  Messrs.  Mayhew  and  Reynolds, 
and  on  the  other,  that  they  were  mere  private  ac- 
commodation bills  given  by  the  Plaintiff  to  Reynolds 
individually,  and  unconnected  vrith  the  partnership 
transaction.     These  affidavits  were  cojitradlctory. 

Mr.  Walpole  and  Mr.  Chandless,  in  support  of  the 
petition. 

Mr.  Lloyd  and  Mr.  Glasses  for  Mayhew,  contended 
that  this  was  a  loan  to  Reynolds,  and  not  a  payment  to 
the  firm,  and  that  the  transaction  was  of  a  nature  ex- 
pressly prohibited  by  the  articles  of  partnership. 

Mr. 
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Mr.  FoUett,  for  the  aasignee  of  Reynolds. 

Mr.  Bagshawe^  for  VaUance^ 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  some  order  ought  to  be  made 
on  this  petition. 

In  this  case,  two  solicitors,  Mayhew  and  BeynohUf 
conducted  business  for  a  lady  of  the  name  of  Moore, 
who  incurred  a  bill  of  costs.  In  the  course  of  the 
business,  first  one  bill  of  exchange,  and  afterwards  a 
second,  was  given  to  one  of  the  partners.  Prima 
faeky  that  was  a  payment  on  account  of  the  bill  of 
costs  due  to  the  firm.  In  both  cases,  the  firm  had 
the  benefit  of  the  money,  for,  in  the  one  case,  the 
amount  was  placed  to  the  credit  of  the  firm,  and  in  the 
other  to  the  credit  of  Reynolds,  and  by  him  transferred 
to  the  account  of  the  firm.  It  would  be  impossible  for 
a  client  to  deal  with  his  solicitors,  if  such  a  payment 
were  not  prima  facte  treated  as  a  payment  of  what  was 
due  to  the  firm*  K  the  solicitors  allege  that  the  trans- 
action was  of  a  difibrent  character,  they  are  bound  to 
prove  it  by  clear  evidence.  I  think,  therefore,  that  it 
is  impossible  for  these  solicitors  to  compel  payment  of 
their  bills  of  costs  without  giving  credit  for  the  bill 
of  exchange  received  from  the  client  by  one  of  the 
partners. 

I  have  no  jurisdiction  to  order  the  bills  to  be  de- 
livered up ;  and  if  any  arrangement  can  be  made  by 
which  the  lady  will  be  protected  from  being  sued  on 
them,  I  will  not  prevent  the  certificate  of  the  Master 
being  acted  on,  or  forbid  Mayhem  receiving  the  costs ; 
but  until  that  matter  has  been  settled,  I  cannot  allow 
the  payment  to  be  made,  but  must  stay  it* 

Dd  4i  On 
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On  looking  at  the  evidence,  I  was  struck  at  this : — 
the  solicitor  says  positively  that  this  was  a  loan,  and 
the  lady  swears  the  contrary.  Probably  she  did  not 
understand  the  difference ;  but  I  am  of  opinion  that  in 
such  a  transaction,  a  solicitor  ought  to  preserve  in- 
disputable evidence,  and  shew  that  he  explained  the 
difference  to  his  client. 


Mr.  Walpok  said  that  a  considerable  part  of  the  affi* 
davits  were  of  an  improper  and  unnecessary  length,  aad 
he  asked,  that  the  costs  might  be  borne  b^  the  Be- 
spondents.  He  referred  to  the  122d  Order  of  8th  of 
May  1845  (a> 

The  Master  of  the  Rolls. 

That  General  Order  has  had  an  effect  opposite  to  that 
which  was  intended.  Before  that  Order,  the  Masters 
always  thought  they  had  authority  to  deal  with  cases  of 
improper  or  unnecessary  length  in  pleading ;  but  since 
that  Order,  they  have  considered  that  they  have  no 
such  authority,  unless  it  is  expressly  given  them  by 
the  Court.  I  shall,  when  asked,  always  give  leave  to 
the  Master  to  distinguish  the  parts,  if  any,  which  are 
improper  or  unnecessary,  expressing  no  opinion  as  to 
whether  the  pleadings  are  so  or  not,  but  doing  so 
merely  for  the  purpose  of  restoring  to  the  Taxing 
Masters  that  authority  which  they  exercised  before  the 
General  Order  referred  to. 

(a)'  Ordme*  Can.  ^^. 
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1851. 


JODRELL  V.  JODRELL.  August  7, 8. 

THE  question  in  this  cause  arose  upon  the  con-  To  put  an  end 
struction  of  a  deed,  dated  the  28th  o£  May  1836,  b^^Sfr 
and  made  between  Sir  Richard  Paul  Jodrell  of  the  first  husband  and 
party  Lady  Jodrell  of  the  second  port,  and  two  trustees  band  con- 
{King  and  Slaney)  of  the  third  part,  which,  after  recit-  ^«y«*  P"^^ 
ing  that  a  certain  suit  promoted  by  Lady  Jodrell  agiunst  tees,  upon 
Sir  Richard  Paul  Jodrell  was  then  depending  in  the  ^^  wife  §700/. 
Episcopal  Court  of  London^  and  that  Sir  Richard  Paul  a  year,  or  so 
Jodrell  was  desirous,  and  had  requested  that  the  sdd  31JJ!^id"«S5cr 
suit  might  be  discontinued,  and  that  certain  other  pro-  or  require." 
ceedings  then  in  contemplation  for  the  purpose  of  ob-  outofthiT*^ 
taining  a  proper  provision  for  the  support  of  Lady  *"""»  ^  ^^ 
Jodrell  and  her  children  might  be  waived,  and  that,  in  lishment  for 
consideration  thereof,  he  had  proposed  and  agreed  to  ^[JfiJ^u 
demise  and  assure  the  several  freehold  estates  &c.,  and  such  a  scale 
a  leasehold  house  in  Poraand  Place  unto  King  and  JSink^'fiJr  wd 
Slaneyy  upon  the  trusts  and  for  the  purposes  therein-  ^e  husband 
after  expressed,  '<  It  was  witnessed,  that,  in  pursuance  the  benefit  of 

of  tiie  said  agreement,  and  to  prevent  further  disputes  it,  under  cer- 

_  -.^        ^  .       _        *  -         .  -  ,  ^   tain  restnc- 

and  dinerences  occurrmg  between  the  said  parties,  and  tions.    But  if 

in  consideration  of  the  premises,"  Sir  Richard,  at  the  ^^'^^'J^'ji"*'' 

request  of  Lady  Jodrell,  assigned  to  the  trustees  his  whole  for  the 

house  in  Portland  Place,  and  the  furniture  &c  upon  aforMaW  the 

trust  that  they  should  **  permit  and  suffer  Lady  Jodrell,  surplus  was 

,     •        to  be  paid  to 
during  thehu8l»nd. 
Held,  tbac  ko 
long  as  she  kept  up  the  establishineut,  she  was  not  liable  to  account  for  the  surpluK 
in  her  hands. 

Held,  also,  that  this  was  like  the  case  of  guardians  of  infants  and  commit- 
tees of  lunatics  having  allowances  made  to  them  for  maintenance,  and  who  arc  not 
accountable  for  their  expenditure,  so  long  as  they  properly  maintain  those  coon- 
mitted  to  their  care. 
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1851.  during  the  joint  lives  of  heraelf  and  Sir  Richard  P. 
JodreUj  to  inhabit,  occupy,  and  enjoy  the  said  messuage, 
fiuniture,  and  pren&ises,  and  to  accommodate  and  pro- 
vide for  her  children  therein,"  without  paying  any  rent 
or  other  remuneration  for  the  same.  And  Sir  Bichard 
P.  Jodrell,  at  the  like  request,  thereby  demised  to  the 
trustees  (in  general  terms)  all  his  freehold  manors, 
hereditaments,  &c.,  for  ninety-nine  years,  if  he  and 
Lady  Jodreil  should  so  long  live,  upon  trust  to  pay  cer- 
tain expenses,  and  then  to  pay  to  Lady  Jodrell,  "or 
unto  such  person  or  persons  as  she  (notwithstanding  her 
coverture)  should,  from  time  to  time  or  at  any  time  or 
times  after  the  same  should  have  become  due  or  pay- 
able, order  or  direct  the  clear  yearly  sum  of.  300/.,  as 
and  for  pin  money,  for  Lady  Jodrell;  and  also  the 
further  yearly  sum  of  3700i,  or  90  much  thereof  as  she 
should,  from  time  to  time,  order  or  require  for  that  pur- 
pose, unto  Lady  Jodrell,  for  her  own  separate  and 
absolute  use,  independent  of  Sir  Richard  Paul  Jodrell, 
and  not  to  be  subject  to  his  debts,  control,  or  engage- 
ments, such  several  yearly  sums  of  300/.  and  3700il  to 
be  pMd  by  even  half-yearly  payments  in  every  year." 
And  from  and  after  full  payment,  satisfaction,  and  dis- 
charge of  the  said  expenses,  and  of  the  said  yearly  sums 
of  300^  and  3700^  respectively,  upon  further  trusts  to 
pay  the  residue  or  surplus  of  the  said  rent  &c.,  unto 
Sir  Ricliarid  Paul  Jodrell. 

And  it  was  thereby  declared  and  agreed,  that  Lady 
Jodrell  should  by  and  out  of  the  said  sum  of  3700/.,  so 
directed  to  be  paid  to  her  as  aforesaid,  muutain,  keep 
up,  and  pay,  all  the  expenses  of  the  household  establish- 
ment, in  or  upon  the  said  messuage  and  premises  in 
Portland  Place,  for  the  benefit  of  herself  and  her  said 
children,  which  establishment  should  be  upon  such  a 
scale,  and  regulated  in  such  manner,  as  Lady  Jodrell 

should 
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should  think  JUf  within  the  limits  thereby  provided  for        1851. 
maintiuiuDg  the  same ;    and  also  all  expenses  which     ^T^"^^^^'^'^ 
Lady  Jodrell  should  incur  during  her  residence  at  any  «. 

watering  place ;  and  also  aU  such  additional  expenses  as 
should  be  incurred  at  any  seat  or  country  residence  of 
Sir  Richard  Paul  Jodrell  during  any  sojourn  of  Lady 
Jodrell  therein ;  and  also  all  ground  rent,  assessed  and 
other  taxes,  necessary  repairs,  and  other  outgoings, 
which  should  become  payable  in  respect  of  the  mes- 
suage and  premises  in  Portland  Place;  and  also  all 
wages  of  servants,  and  all  salaries  of  masters  and  go- 
vernesses for  her  daughter,  and  also  clothing  for  her 
son  JEdwardy  but  no  further  or  other  expenses  for  either 
of  her  sons. 

And  it  was  thereby  further  declared  and  agreed,  that 
if  Lady  Jodrell  should  not  require  the  whole  of  the  said 
yearly  sum  of  3700/.  for  the  purposes  aforesaid,  the 
trustees  &c.  *^  should  pay  the  surplus  thereof,  if  any,  or 
permit  the  same  to  be  received  by  the  said  Sir  Richard 
Paul  Jodrell,  for  his  own  benefit.'^ 

And  it  was  thereby  also  further  declared,  ''  that  it 
was  the  intention  of  the  said  indenture  and  of  the  par- 
ties thereto,  that  so  long  as  Sir  Richard  Paul  Jodrell 
should  be  desirous  to  redde  in  the  messuage  in  Port- 
land Place,  and  to  conform  to  the  spirit  and  intention 
of  that  deed  of  arrangement,  and  to  partake  of  the 
benefit  of  the  establishment  to  be  kept  up  therein  by 
Lady  Jodrell,  he  should  be  at  liberty  so  to  do." 

On  a  former  occasion  this  indenture  was  the  subject 
of  litigation  in  this  Court  in  Jodrell  v«  Jodrell  (a),  and 
the  demurrer  to  the  bill  in  that  cause  having  been  over- 

nded, 

(a)  9Settv.45. 
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18j1.  ruled,  the  jMitles  oompiomised  that  saiL  Differences, 
however,  agaun  aioee,  and  the  present  bill  and  croee  bill 
T.^^  were  filed,  the  former  by  Lady  JodreU  against  1& 
.  J«>DKCLL.  Richard  Paul  JodreU  and  the  trustees,  praying  the  per- 
fonnance  of  the  deed  of  the  28th  of  May  1836,  for 
payment  of  the  arrears  of  the  two  sums  of  SOOiL  and 
3700iL,  and  that  a  pn^^er  provision  might  be  made  for 
securing  the  dae  and  punctual  payment  of  the  several 
sums  for  the  future. 

The  second  or  cross  suit  was  filed  by  Sir  Biehard 
Paul  JodreU  agunst  Lady  JodreU  and  the  trustees, 
pmying  also  the  perfonooance  of  the  trusts  of  the  setde* 
ment :  —  a  declaration  that  the  Plaintiff  was  entitled  to 
the  benefit  of  the  establishment :  —  an  account  of  the 
.sums  received  by  Lady  JodreU  and  of  her  application 
.  thereof,  and  for  a  scheme  for  carrying  the  trusts  of  the 
deed  into  effect,  and  securing  the  due  application  of  the 
3700iL,  or  a  suflbaent  part,  in  accordance  with  the  spirit 
.and  intent  of  the  deed. 

The  causes  now  came  on  for  hearing.  There  were 
mutual  complaints  and  recrimination,  to  which,  however, 
it  is  unnecessary  to  advert,  for  the  other  matters  having 
been  arranged,  the  only  point  submitted  for  the  judg- 

•  ment  of  the  Court  was  upon  the  construction  of  the 
deed  of  1836.  As  to  thb  Lady  JodreU  insisted  that  so 
long  as  she  performed  the  obligations  which  she  had 
taken  upon  herself  by  the  deed,  she  was  entitled  to  re- 
ceive the  whole  of  the  3700^  annually,  or  so  much  of  it 
as  she  might  think  fit  to  require,  without  rendering 

•  any  account  of  the  surplus  unapplied  by  her  in  the 
^  performance  of  those  duties. 

r  On  the  other  hand.  Sir  Ricfutrd  Paul  JodreU  con- 
tended, that  the  whole  of  the  surplus  of  that  fund  not 

actuaUy 


CASES  IN  CHANCERY, 


401 


actually  applied  by 'Lady  Jodrell  to  the  purposes  men- 
tioned in  the  deed  belonged  to  him  absolutely. 

Mr.  R.  Palmer  and  Mr.  Freeling  for   Lady  Jodrell. " 
In  order  to  ascertain  the  proper  construction  of  this 
deed,  it  is  necessary  to  distinguish  the  trusts  imposed 
on  the  trustees  from  the  duties  and  obligations  under-' 
taken  by  Lady  Jodrell.     The  trustees  are  to  pay  Lady  - 
Jodrell  300/.  for  pin  money^  and  also  the  further  yearly 
Slim  of  37007.  **  or  so  much  thereof  as  she  shall,  from 
*time  to  time,  order  or  require."     The  trustees  have, 
therefore,  no  discretion,  but  are  to  pay  her  so  much  as  - 
she  may  **  order  or  require,"  and  she  is  to  take  it  "  for 
her  own  separate  and  absolute  use,"  independent  of  her 
husband.     This  is  quite  inconsistent  with  her  being  a 
trustee  for  her  husband  of  any  portion  of  it,  though 
perfectly  consistent  with  a  duty  to  keep  up  an  establish- 
ment for  herself  and  family.     Receiving  so  much  as  she 
might  order  or  require,  she  was,  no  doubt,  under  the 
obligation  pointed  out  by  the  next  clause,  by  whicKit 
is'  declared,  that  she  should,  '^  by  and  out  of  the  said 
sum  of  3700/."  maintain  the  establishment  <<upon  such 
a  scale,  and  regulated  in  such  a  manner,  as  she  should 
think  fit,"  and  her  expenses  at  any  watering  place,  and 
^  snch  additional  expenses  as  should  be  incurred  at"  her 
husband's  coimtry  seat,  &c     Now  it  is  to  be  observed, 
that  she  is  to  receive  the  whole,  if  she  so  ^'orders,"  for 
her  ''absolute  use;"  and  then  she  has  a  discretionary 
duty  imposed,  not  on  the  whole,  but  "  by  and  out"  of 
it  when  received.     Again,  she  is  to  indemnify  her  hus- 
band agwnst  any  expenses  at  watering  places,  or  at  his 
country  seat;  and  the  very  nature  of  an  indemnity 
assumes  it  to  be  out  of  her  own  monies,  and  not  out  of 
monies  held  in  trust  for  her  husband.     There  is  as  yet 
no  expression  in  the  deed,  by  which  it  can  even  be 
inferred,  that  she  is  to  restore  one  sixpence  of  what  she 

has 
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1851.  has  reoeived.  The  next  dauee  ifl,  that  *'  if  the  Pkun- 
tiff  should  not  require  the  whole  "  of  the  said  yearly 
sum  for  the  purposes  aforesaid,  the  trustees  shall  pay 
the  surplus  to  Sir  Paul  JodrelL  Here  the  duty  is  on 
the  trusty  alone;  they  are  in  the  first  place  to  pay 
her  whatever  she  may  order,  and  if  she  does  not  require 
the  whole,  they  ore  to  render  the  surplus  to  Sir  I\ml 
JodreU.  'Nothing  actually  paid  to  Lady  Jodrdl  is  to 
he  repaid,  but  the  trustees  having  paid  the  whole  ot  a 
portion  to  her,  have  performed  their  trusts;  there  is 
no  further  duty  on  their  part  in  respect  of  such  money,  ' 
and  she  is  under  no  obligation  to  restore  it.  Then 
follows  the  clause,  allowing  the  husband  to  partake  of 
the  benefit  of  the  establishment,  which  does  not  afifect 
the  question. 

In  point  of  law,  there  is  nothing  inconastent  with 
the  right  of  a  person  to  receive  money,  absolutely  and 
without  liability  to  account  for  its  application,  and  yet 
accompanied,  at  the  same  time,  with  the  obligation  to 
perform  a  duty  out  of  it;  .  Ijord  Ldngdaky  when  this 
4eed  was  formerly  before  him,  throughout  his  judgment 
carefully  nses  the  word  '*  duty;"'  and  not  "  trust,"  as 
applied  to  the  obligations  on  Lady  JodrelL  He  6ays(<i) 
'<  both  those  sums  were  tobject  to  a  if tify  as  to  tiieir" 
application."'  As' to  the  pin  money,  he  says,  there  was 
annexed  to  tiie  possession  of  it  ^'  the  duty  of  appljdng 
it  for  her  own  personal  dress,"  fcc..  Again,  with  regard 
to  the  3700£,  he  says : — **  the  deed  annexed  to  it  the 
cfufy  of  applying  so  much  as  she  should  think  fit  in  a 
particular  manner,  leaving  the  remainder  for  her  hus- 
band." He  subsequently  expressed  himself  thus  (J): — 
**  a  duty  is  annexed  to  the  separate  estate  given  to  the 
wife,"  and,  speaking  of  the  want  of  mutuality  and  want 

of 
(a)  9  Beatfan,  54.  (h)  lb.  p.  60,  61. 
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of  remedy,  he  saye,  ''  It  is  not  necessary  to  go  into  tbat  1861. 
si  any  length,  for  if  it  is  once  ascertuned  that  the. 
Plaintiff  has  a  duty  which  she  has  neglected  to  perform, 
then,  whatever  difficulty  there  may  be  in  r^ard  to 
form,  I  am  (J[uite  satisfied,  that  the  Conrt  will  take 
care  not  to  allow  her  to  retain  the  means  of  continuing 
to  commit  the  like  breaches  of  dutyj*  Subsequently, 
his  Lordship,  in  his  judgment,  adverting  to  the  absurdity 
of  a  husband  filing  a  bill  against  his  wife>  to  compel 
the  repayment  of  the  money,  adds,  '^  but  I  cannot 
^oubt  that  the  Court  would  reach  the  monies  in  the 
hands  of  the  trustees,  if  the  Plaintiff,  by  her  conduct, 
diewed  that  she  was  not  fit  to  be  entrusted  with  the 
performance  of  the  duty  here  entrusted  to  her."  He 
therefore  carefully  abstained  from  using  the  word  tru9t 
as  a{^licable  to  Lady  Jodrell,  and  designates  by  the 
word  duty  the  obligation  attaching  upon  her,  connected 
with  her  right  of  receiving  the  income. 

He  treats  and  assimilates  it  to  the  ordinary  duty 
attached  to  the  receipt  of  pin  money,  which  is  stated 
by.  Lord  Brougham  in  Howard  v.  Diffby(a),  .to  the 
efiect  that  a  wife  has  a  positive  right  to  receive  it,  and 
the  husband  has  no  right  to  an  account,  but  it  is  coupled 
with  a  ^'  duty "  to  apply  it  in  dress,  ornaments,  and 
oth^  personal  matters  suitable  to  her  condition  in 
sodety,  and,  performing  that  duty,  she  is  entitled  to 
any  savings  (d).  , 

The  same  principle  is  illustrated  in  another  class  of 
cases,  where  a  legacy  is  given  to  a  parent  for  the 
support  of  himself  and  his  children ;  the  parentis  right 

to 

(a)  2  a.  4r  -^.  634. ;  and  Sir  PatU  Need's  aue,  cited  Pr. 
see  SuJgSknU  H.  Ltd.  162.  Ch.  44. 

(b)  2  Roper  {H,^  W.)\2A.i 
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185L  to  the  fund  is  absolute,  but  coupled  with  an  obligation 
to  maintain  the  children,  and,  so  long  as  that  duty  i$ 
performed,  the  Court  will  not  interfere,  as  it  would 
in  the  case  of  a  direct  trust  in  favour  of  the  children : 
Crockett  v.  Crockett  {a).  Another  similar  class,  where 
there  is  a  duty  but  no  right  to  account,  so  long  as  it 
is  performed,  is,  where  the  income  is  given  to  one  for 
the  maintenance  of  children  during  their  minority,  as  in 
Hadow  V.  Hadow  (i).  There,  the  income  of  a  fund  was 
to  be  paid  to  the  testator's  wife,  **  to  be  by  her  applied" 
for  the  maintenance  See.  of  the  testator's  sons,  in  such 
manner  as  she  should  think  proper.  The  Vice-Chan- 
cellor said :-— ^'  the  testator  meant  that  his  widow  and 
children  should  live  together,  and  that,  during  her  life, 
she  should  have  the  income  of  the  children's  property 
to  maintain  them,  without  being  Uahle  to  account.^  So 
in  the  cases  of  Berkeley  v.  Swinburne  (^c),  Browne  v. 
PaM//(d> 

Again,  in  cases  of  lunacy,  the  Committee  is  not, 
while  he  properly  muntains  a  lunatic,  liable  to  account 
for  the  allowance  made  for  that  purpose,  Grosvenor  r: 
Drax(e)9  Metkoldv.  Turner  {g). 

Nothing  can  be  more  improbable,  than  that  the 
parties  Intended  that  Lady  Jodrell  should,  at  first,  take 
whatever  she  might  require,  and  be  under  an  obligation 
of  rendering  and  vouching  her  accounts  yearly,  and  after 
shewing  the  expenditure  of  every  shilling  spent  upon 
her  family  or  establishment,  to  pay  back  the  residue. 

It 

(a)  1//ar^,45l.an(l2PM//p«,  {e)  2  Knapp^  82.;   and   rcc 

553.;   and  fiee  tHe  cupes  cited  In  re  Drax;    Sheljbrd  on  Lu- 

12  Beavaut  194.  note  (c).  natia^  219. ;  and  In  re  Ponsonbj,\ 

(/»)  9  Simont,  438.^  3  Dr.  ^  War.  27. 

(c)  6  SimoM^  C13.""  (g)  V.  C.  JT.  Bruce,  Feb.  «7. 

.     Id)  I  Shitont  {X.S.),  92.  1851. 
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It  18  therefore  sabmitted^  that  bo  long  as  the  obliga-        1851. 
lions  which  Lady  Jodrell  has  taken  on  herself  are     ^^^^''^ 

'  JODRELI^ 

properly  performed^  she  is  entitled  to  receive  from  the  v. 

trostees  the  whole  4000/.,  or  so  much  as  she  may  re- 
quire, for  hkr  separate  and  absolute  use,  according  to 
the  terms  of  the  deed,  and  without  liability  to  account 
to  any  one. 

Mx.  Boupell  and  Mr.  Hardy  for  Sir  Paul  JodrelL 
Lady  Jodrell  is  entitled  to  no  exclusive  benefit  in  the 
sum  of  370021,  but  there  is  attached  to  the  whole  a  duty, 
trust  or  obligation  to  apply  so  much  as  may  be  neces- 
sary for  the  purposes  pointed  out  by  the  deed,  and  then 
to  render  the  surplus  to  the  settlor.  Where  an  obliga- 
tion exists,  it  is  a  mere  unfounded  refinement  to  attempt 
a  distinction  between  a  '^  trust  ^  and  a  '^  duty.** 

The  way  of  trybg  the  question  is  tlus.  Suppose 
Lady  Jodrell  thought  proper  to  reduce  the  expenditure 
of  the  establishment  &c  to  1000/L  a  year,  would  the 
remaining  1700/.  a  year  belong  to  her,  to  spend,  give 
away,  or  apply  to  any  purposes  foreign  to  those  ex- 
pressed in  the  deed,  or  rather  would  it  not  revert  to 
her  husband  as  a  '^  surplus,"  under  the  clear  intention 
of  the  parties  and  the  express  provision  of  the  deed  ? 

The  whole  4000/1  a  year  is  not  given  to  her  ab- 
«olutely ;  the  deed  makes  a  marked  distinction  between 
the  300/.  pin  money,  which  she  was  to  have  for  her  own 
personal  use,  and  the  3700/.  a-year,  which  were  to  be 
applied  for  the  common  benefit  of  herself,  her  husband, 
and  family. 

It  is  to  be  observed,  that  this  was  not  a  separation 
deed  providing  a  separate  maintenance  for  a  wife  ceasing 
to  reside  with  her  husband,  in  which  case  the  provision 

Vol.  XIV.  Ee  would 
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1851.  would  have  bem  placed  under  her  absolute  uneen* 
trolled  power^  but  it  is  a  deed  for  tbe  very  purpose  of 
putting  an  end  to  di^utes^  and  of  continuing  the  co» 
hibitation.  l%e  sum  of  370021  was  intended  as  the 
means  of  keeping  up  an  establishment  for  the  benefit  of 
the  whole  familj,  but  it  was  to  pass  through  the  hands 
of  the  wife,  and  to  be  applied,  subject  to  her  discretion, 
towards  those  purposes  alone. 

•  Examining  the  different  clauses  of  the  deed  we  find, 
that  the  trustees  are  to  pay  her  the  370021,  or  so  nuich 
as  she  shall  require  '<  for  that  purpose,"  namely,  the 
purposes  of  the  deed,  and  in  the  same  sense  as  that  in 
which  the  word  ''  purposes  "  is  afterwards  used.  The 
purposes  are  next  enumerated:  it  is  agreed,  that  she 
shall,  ''  by  and  out  of "  the  370OL,  keep  up  the  e8tab-< 
liehment  in  Portland  Flace,  upon  such  a  scale  as  she 
should  think  fit,  to  pay  her  expenses  at  watering  places 
and  in  the  country,'to  pay  the  wages  of  8ervattt8,.and 
the  master,  governesses,  and  dothing  of  her  children. 
All  these  are  purposes  in  which  her  husband  is  in^ 
terested,  for  unless  paid  out  of  the  fund  thus  provided 
by  him,  he  would  be  personally  liable  for  them.  But 
if  the  Pluntiff  should  not  require  the  whole  of  tiie 
370021  **far  the  purposes  aforesaid^  the  trustees  are  to 
pay  the  '^  surplus,^  that  is,  the  residue  beyond  that 
required  for  the  specified  <'  purposes,"  to  Sir  P.  JoirelL 
Here  is  a  simple  plain  provision,  that  to  the  extent  of 
370021,  she  is  to  regulate,  at  her  own  discretion,  the 
style  and  manner,  of  living,  and  the  surplus  aot  required 
for  that  purpose  is  to  be  repaid  to  the  author  of  the 
settlement ;  then  follows  a  provision  that  he  is  to  par- 
ticipate in  the  benefit  of  the  '^  establishment." 

Can  it  be  conceived  that  it  was  the  intention  of  the 
parties  that  Lady  Jodrell  might  reduce  the  expenses  to 

lOGOL 
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lOOOH  a  year,  and  instead  of  treating  the  27001  as  a 
«tirphi8,  might  apply  it  to  her  own  use,  or  to  purposes 
totally  unconnected  with  the  establishment,  the  benefit 
of  which  Sir  P.  Jodrett  expressly  stipulated  that  he 
was  to  enjoy  ?  If  such  surplus  remained  in  the  hands 
of  the  trustees,  could  the  mere  act  of  Lady  Jodrett  re- 
quiring it  for  foreign  purposes,  defeat  h«r  husband's 
right  to  it  as  <'  surplus  "  under  the  express  trust  In  his 
niTOur  r 

The  expresnons  ^'requir^^  "by  and  out'of,^  and 
<'own  separate  and  absolute  use''  are  relied  on.  As 
to  the  first  it  is  coupled  with  the  words  "  for  that  pur- 
pose," which  modifies  the  meaning ;  the  second  has  fe- 
lafion  to  ihe  drcumstanoe  that  she  might  not  require 
the  whole  to  be  applied ;  and,  as  to  the  third,  its  object 
is  metely  to  exclude  the  marital  control^  the  words 
being  "  for  her  own  separate  and  absolute  use  inde^ 
pendent  o£  Sir  Richard  JodreU/* 

Lord  LangdaU  was  clearly  of  opinion  that  Lddy 
Jodrell  could  not  do  with  the  money  "as  she  pleased^ 
He  says,  *^  The  income  was  4000/1,  of  which  300/1  is 
called  pin  money,  and  the  remaining  3700/.  was  to  be 
applied  in  a  particular  manner.  Both  those  sums  were 
subject  to  a  duty  as  to  their  application." 

He  then  says  that  there  was  a  duty  attached  even  to 
the  pin  money,  and  adds,  **  with  regard  to  the  remaining 
3700/.,  although  she  was  to  have  it  for  her  separate 
use,  as  is  distinctly  stated,  yet  it  was  not  given  to  her 
in  such  a  manner  that  she  might  freely  dispose  of  it  in 
any  way  she  might  think  fit ;  for  the  deed  annexed  to 
it  the  duty  of  applying  so  much  as  she  should  think  fit 
in  a  particular  manner,  leaving  the  remainder  for  her 
husband." 

Eel  Again, 
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185h        •    ALgtdn,  he  says/  "The  expression  'the  spirit  and 

^^^^^^'^^     intention  of  the  deed  *  appears,  therefore,  to  me  to  be 

p.  this :  —  that,  under  the  peculiar  circumstances  in  which 

jopRKLL.     j;]jggg  parties  were  placed,  she  was  to  be  provided  with 

an  income,  by  means  of  which  she  might  maintain  a 

comfortable  establishment  for  herself  and  her  children, 

and  of  which  her  husband  was  enabled  to  partake.*^ 

He  refers  to  the  provision  permitting  her  to  occupy 
the  house  in  Portland  Place^  and  to  accommodate  and 
provide  for  her  children  therein,  and  proceeds :  -«*'  to 
enable  her  to  do  this,  an  income  must  be  provided,  and 
accordingly  3700/.  a.  year  was  to  be  placed  in  the  hands 
or  names  of  the  trustees,  and  she  was  to  draw  for  so 
much  of  it  as  she  should^  from  time  to  time,  require 
for  that  purpose ;  and,  if  she  did  not  take  the  whole, 
the  remainder  was  to  be  for  Sir  Richard  JodrelL^ 

**  Now  all  these  were  purposes  in  which  Sir  Richard^ 
was  himself  interested ;  they  were  duties  which  she  had 
to  perform  towards  him,  as  well  as  towards  herself  and 
to  her  children/' 

Having  determined  that  there  were  duties  on  the* 
part  of  Lady  Jodrell^  he  subsequently  considers  thc^ 
remedies,  and  says, ''  It  is  not  necessary  to  go  into  that: 
at  any  length,  for  if  it  is  once  ascertained  that  the 
PluntifFhas  a  duty  which  she  has  neglected  to  perform, 
then,  whatever  difficulty  there  may  be  in  regazd  to. 
form,  I  am  quite  satisfied,  that  the  Court  will  take  care- 
not  ta  allow  her  to  retain  the  means  of  continuing  to 
commit  the  like  breaches  of  duty.  It  certainly  seems 
to  be  absurd  enough  for  a  husband  to  file  a  bill  against  ^ 
his  wife  to  compel  the  repayment  of  the  money,'*  &c. 
^  But  I  cannot  doubt  that  the  Court  would  reach  the  • 
monies  in  the  hands  of  the  trustees,  if  the  Plaintiff,  by 

her 


JODRET.L 

tr. 
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her  conduct,  shewed  that  she  was  not  fit  to  be  entrusted        185L 

with  the  performance  of  the  duty  here  entrusted  to  her. 

I  think  the  Court  would  take  care  that  she  had  not 

the  means  of  committing  any  further  breach."  Jodrell. 

It  isy  therefore,  manifest,  that  Lord  Langdale  con- 
sidered, that  there  was  a  duty  attached  to  the  whole 
fund,  and  that  the  Court  had  the  power  and  means  of 
seeing  to  its  due  performance. 

With  regard  to  the  authorities  cited,  it  is  to  be  ob- 
served, that  as  to  pin  money  the  principle  applicable 
to  it  is  peculiar,  and  the  decisions  relating  to  it  can  only 
affect  cases  of  pin  money.  The  deed  itself  contains  a 
marked  distinction  between  the  300/.. a  year  pin  money 
and  the  3700/.  a  year  maintenance  money  for  the  whole 
family.  The  other  cases  cited  depend  on  the  particular 
language  of  the  gifts.  If  there  be  an  absolute  gift  to  a 
parent,  coupled  with  an  obligation  to  maintain  infants, 
all  that  the  Court  will  do,  is,  to  see  that  this  duty  is 
properly  performed;  but  where  there  is  a  trust  for 
maintenance,  or  a  gift  over  of  the  surplus  not  expended 
in  maintenance,  as  in  this  case,  the  decbions  are  dif- 
ferent. As  to  the  cases  with  respect  to  the  guardians 
of  infants  and  the  committees  of  lunatics,  it  is  enou^ 
to  say,  that  this  is  not  such  a  case:  here  the  duties 
imposed  are  of  a  totally  different  nature,  and  in  ten!aB' 
quite  distinct ;  but  both  guardians  and  committees  are 
accountable,  though  the  Court,  assuming,  yrimo  y«k?iV, 
the  duty  to  have  been  duly  performed,  will  not  go  into> 
the  account,  except  in  cases  of  gross  misconduct 
AgiEun,  in  either  case,  if  the  surplus  not  applied  is- 
given  over,  can  there  be  a  doubt,  but  that  the  Court 
would  interpose  in  favour  of  the  party  entitled,  and- 
ascertain  what  that  surplus  really  is. 

Et  Z  The 


410.  CASES  IN  CHANCERY. 

1851.  The  result  is,  that  Lady  Jodrttt  has  an  iinlimitod 

disoretionarj  power  as  to  the  application  of  the  Z700L 
a  year  towards  the  ''  purposes "  defined  by  the  deed ; 
but  the  surplus  not  requited  for  those  purposes  belong, 
under  the  express  trusts  of  the  deed,  to  Sir  Richard 
Jodrell  for  his  own  benefit 

Mr.  jR.  Palmer,  in  reply* 

Mr.  Kenycn,  for  the  trustees. 


Aiigiui  8.  The  MasteE  of  the  BoLLS. 

The  question  is,  what  is  the  proper  construction  to 
be  put  upon  the  deed  of  the  28th  id  May  1836,  and 
whether  the  money  not  actually  expended  in  the  per- 
formance of  the  obligation  imposed  by  that  deed,  be- 
bngs  to  Sir  Rkhard  Paul  JodrelL 

There  are  two  questions  to  be  considered;  —  1st, 
what  is  the  rule  and  doctrine  of  Courts  of  Equity,  as 
iqpplied  to  cases  of  this  description,  in  the  absence  of 
any  express  contract;  and  2ndly,  whether  the  con- 
taract  entered  into  between  the  parties  to  it  has  varied 
or  altered  these  principles  to  any^  and,  if  any,  to  what 
extent. 

The  deed  may  shortly  be  described  thus:  —  Sir 
Biehard  Paul  Jodrell,  in  consideration  of  the  abandon-^ 
ment  of  certain  proceedings  which  had  been  instituted 
by  Lady  Jodrell  for  a  separation,  and  for  the  purpose  of 
securing  a  su£Scient  maintenance  for  her  support,  demises 
to  two  trustees,  Mr.  King  and  Mr.  Slaney,  certain  estates 
for  a  term  of  ninety-nine  years,  if  he  Sir  Biehard  PomI 
Jodreli  and  Lady  Jodrell  should  so  long  live,  upon 

trust. 
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txmtf  out  of  the  rente,  to  pay  the  expenses  of  the  tra8t»  1651. 
and,  subject  thereto,  to  pay  300/.  per  annum  to  Xiady 
JodreU  for  pin  money,  and  a  further  sum  of  3700/.  per 
annum,  or  so  much  as  she  shall,  from  tune  to  time,  re- 
quire for  the  purpose  of  keeping  u,p  the  establishment 
in  Portland  Place,  and  for  cert^n  further  objects  to 
which  I  shall  presently  more  particularly  refer*  In  the 
absence  of  any  express  provision  in  the  deed  regulating 
the  rights  and  duties  of  both  parties  to  this  deed,  there 
can  be  no  question  as  to  what  the  doctrine  qf  a  court 
of  equity  is,  as  applied  to  this  subject.  It  is  >a  payment 
to  be  made  to  Lady  Jodrell  for  the  purpose  of  main- 
taining and  supporting  an  establishment :  it  is  analogous 
io  the  case  of  money  paid  to  a  guardian  for  the  support 
and  maintenance  of  an  infant,  or  to  the  committee  of 
the  person  of  a  lunatic  for  the  support  of  that  person^ 
In  such  cases,  the  Courts  of  equity  have  always  held, 
that  the  money  is  paid  to  the  dispensing  hand,  coupled 
with  an  obligation  duly  to  perform  the  condition  on 
which  the  annuity  is  paid ;  and  that  provided  the  con- 
dition  is  duly  and  properly  performed,  the  Court  re« 
quires  no  account  of  what  (if  any)  surplus  remains 
after  the  proper  performance  of  it. 

Were  it  otherwise,  the  trust  of  guardian  to  an 
infant  would  be  the  most  onerous  and  difficult  to 
be  discharged  that  could  by  possibility  exist  In  the 
case  of  executors,  the  account  may  easily  be  kept  with 
perfect  accuracy,  the  whole  estate  must  be  got  in» 
and  only  strict  legal  payments  are  to  be  allowed  to 
the  executors :  but,  in  the  instance  of  a  guardian  main«» 
tuning  a  ward  in  his  own  fiunily,  such  an  account 
could  not  accurately  be  kept.  An  estimate  or  cal- 
culation of  the  extent  to  which  his  household  expenses 
are  increased  by  the  residence  of  the  ward,  would 
be  a  matter  of  great  difficulty^  and   open   to  end- 

Ee  4i  less 
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1851.        less  discussion  and  opposing  evidence.     Various 

may  properly  be  expended  on  a  ward,  of  wUch  no 
account  could  be  kept  at  the  time.  The  expense  of 
amusements,  of  which  the  ward  had  partaken  with  the 
other  members  of  the  family  of  the  guardian,  would 
give  rise  to  endless  litigation  as  to  the  propriety  of 
the  amount^  the  reasonableness  of  the  charge,  and  the 
propriety  of  tiie  proportion  charged  to  the  account 
of  the  ward.  If  the  ward  had  a  separate  establish- 
ment, similar  questions  would  arise,  both  as  to  the 
propriety  of  the  items,  and  as  to  the  amount  of  the 
charges  made  in  respect  thereof,  and  the  neoesdty  of 
keeping  vouchers  or  obtaining  evidence  for  various 
payments,  incapable  of  being  vouched  or  evidenced  ac- 
cording to  the  ordinary  transactions  of  life,  and  would 
result  in  this :  that  the  guardian  would,  in  fact,  in  few 
instances,  be  able  to  prove  or  to  obtain  an  allowance 
of  the  money  which  he  had  actually  and  bon&Jide  ex- 
pended for  the  benefit  of  his  ward.  The  same  observa- 
tions would  apply,  in  an  equal  degree,  to  the  case  of 
the  committee  of  a  person  requiring  personal  care ;  and 
the  same  observations  would  also  i^ply  to  the  duties 
which  had  to  be  performed  by  Lady  Jodrell  in  the 
present  case. 

It  has  been  probably  for  these  reasons,  that  Courts  of 
equity  (for  the  doctrines  of  which,  in  many  instancesy  it 
is  only  necessary  to  instance  the  large  class  of  casesde- 
pending  on  family  agreements)  have  held,  that  in  cases 
of  this  description,  the  ordinary  rule  as  applied  to 
strangers  or  to  persons  not  placed  in  that  peculiar  re- 
lation, do  not  apply;  but  a  new  and  a  distinct  set  of 
principles  are  applicable  to  the  peculiar  relation  which 
subsists  between  them ;  the  foundation  of  which  prin- 
ciple is,  a  due  regard  for  what,  in  the  most  extended 
view  of  the  matter,  has  been  found  to  be  most  for  the 

interest 


CASES  IN  CHANCERY.  4 1 3 


This  principle  is  well  explained  and  illustrated  in 
Browne  ▼•  PanU  (a),  which  illustrates  and  enforces 
what  I  conader  to  be  the  rule  of  this  Court 

The  first  question  here  is  this : — is  this  a  case  coming 
within  the  principle  I  have  stated  ?  I  apprehend  that  it 
is.  The  principle  of  the  rule  is  not  confined  to  the 
case  of  guardian  and  ward^  but  extends  to  all  others  of 
a  similar  description,  where  an  annual  sum  is  given  for 
what  may  properly  be  called  maintenance.  It  is  in 
truth  a  sum  paid  to  the  dispensing  person,  subject  to 
BSi  obligation,  which  the  Court  will  require  strictly  to  be 
performed,  of  doing  that  for  which  the  annual  sum  is 
given.  But  if  the  condition  is  performed,  the  did* 
penmng  person  is  entitled  to  the  advantage,  which,  by 

his 
(d)  1  5b>.  y.  S.  92.      / 


JODRELL 


interest  of  families;    Accordingly,  equity,  in  such  cases,        1851. 

holds,  that  no  account  can  be  required  or  enforced,  but 

treats  them  as  cases  where  the  best  interest  of  mankind  v. 

and  the  peace  of  families,  and  the  security  and  advantage      •'<>i>R1''Ll- 

of  thoee  rektiiCHis  which  tend  to  the  support  and  educar 

tion  of  infants,  who  may  be  deprived  of  a  parental  care, 

may  be  best  promoted,  by  considering  at  first  what  is  a 

fair  and  proper  sum  to  be  allowed  for  the  maintenance  of 

the  infant;  and  provided  that  condition  be  performed, 

of  requiring  no  further  account  of  the  sum  allowed  for 

that  purpose.     That  the  guardian  or  committee  derives 

an  advantage  irom  it,  is  well  known  and  recognised ; 

but  that  advantage  is  considered  to  be  beneficial,  on  the 

whole,  to  the  infant,  and  to  promote  the  relative  strict 

care,  without  which  the  office  of  guardian  or  committee 

would  hardly  ever  be  accepted  by  any  one,  unless  some 

one  bound  by  very  peculiar  ties  of  personal  affection  to 

the  object  of  his  ( 
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1851.       hia  cture  and  kitsation,  may  ba  derived  from  the  mode 
^^^^^^"^^     of  executiiig  the  truat. 


JODRBLL. 


Notwithstandiog  the  aixigularity  of  this  oaa^  and  of 
the  diffieulty  of  supposing  any  thing  in  the  shape  of  a 
contract  of  this  nature  between  husband  and  wife,  X 
am  oompelled  to  yiew  this  as  a  case  of  that  class,  and 
one,  which,  in  the  absence  of  any  express  provision  m 
the  deed,  varying  the  relation  between  the  parties,  must 
be  treated  on  the  same  footing  as  if  Sir  Richard  JFaul 
Jodrell  had  given  a  sum  of  money  to  a  guaidian  to 
maintain  his  children  and  family  in  his  absence,  coupled 
only  with  the  obligation  of  performing  that  duty. 

This  principle,  however,  may  be  varied  by  the  ex- 
press provisions  of  the  contract  between  the  parties ; 
and  it  is  necessary  therefore  to  consider  those  which  are 
contained  in  this  deed.  I  have .  attentively  and.  re- 
peatedly read  and  considered  this  deed,  and  I  am  of 
opinbn,  that  with  one  exception,  to  which  I  shall 
presently  refer,  aU  the  provisions  of  the  de^d  tend  Uk 
confirm  and  .establish  the  view  I  have  tsken  of  the  oaae 
in  the  absence  of  any  express  contract. 

The  3700/.  is  to  be  paid  to  Lady  JodreU  for  her 
own  sole  separate  and  absolute  use,  independent  of  her 
husband;  it  is,  therefore,  up  to  this  point  her  owa 
absolutely.  Is  thb  provision  or  right  cut  down  aubee- 
quently ,  and  if  so,  to  what  extent  ?  The  deed  ^^ta^nff 
this  condition  imposed  upon  her,  that  she  shall,  by  and 
out  of  the  3700/1,  keep  up  the  establishment  in  JPor^- 
land  Place.  She  is  not  to  apply  the  whole  of  it  for 
that  purpose ;  she  is  only  to  do  so  ^^  out  of"  that  aom* 
Who  is  to  be  the  judge  of  the  propriety  and  amount  of 
that  expenditure?  The  deed  says,  that  it  is  to  be 
upon  such  a  scale,  and  regulated  in  such  a  manner,  as 

Lady 
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Lady  Jodyeff  shall  think  fit,  withui  the  limits  thereby  1851. 
provided.  Out  of  the  37007.  she  is  farther  to  pay  for 
her  expenses  at  watering-places,  wages  of  servants, 
salaries  of  masters  and  governesses  for  her  daughter, 
and  clothing  for  her  son ;  and  she  is  not  required,  by 
any  provision  in  the  deed,  to  account  for  or  pay  over 
any  surplus  to  any  person  whatsoever.  The  meaning, 
so  far,  is  dear ;  she  is  not  to  exceed  3700/.,  but,  within 
those  limits,  she  is  to  be  the  judge  of  the  propriety  of 
the  scale  and  the  regulation  of  the  establishment.  What 
is  there  in  the  deed  to  controul  this  construction  ?  Only 
this,  that  the  deed  provides,  that  the  trustees  are  only 
to  pay  to  Lady  JadreU  so  much  of  the  370021  as  she 
shall,  firom  time  to  time,  order  and  require ;  and  if  she 
do  not  require  the  whole  3700/.,  the  trustees  are  to 
pay  the  surplus  to  Sir  Richard  Paul  Jodrell.  The 
meaning  of  this  is,  I  think,  clear.  Lady  Jodrell  is  to  be 
the  judge  whether  she  requires  the  whole  3700/.,  and 
firom  that  judgment  there  is  no  appeal ;  and  if  she  ex- 
ercises that  judgment  by  requiring  the  whole,  the  trus- 
tees  must  pay  that  whole  over  to  her;  but  if  she  does 
not  require  the  whole,  what  is  to  be  done?  Are  the 
trustees  to  put  the  surplus  in  their  own  pockets  ?  The 
deed  provides  that,  in  that  case  the  surplus  not  required 
by  Lady  JodrtU  is  to  be  returned  to  Sir  Richard  Paul 
Jodrell,  meaning  merely  this:  —  that  if  Lady  Jodrell 
does  not  take  the  whole,  as  between  the  trustees  an4 
Sir  Richard  Paul  Jodrell,  the  surplus  not  required  by 
Jjadj  Jodrell  is  to  be  paid  back  to  Sir  Richard  Paul 
JodrelL 

That  this  is  the  true  meaning  is  further  confirmed  by 
that  passage  in  the  deed  relative  to  the  sojourn  at  a 
coontiy  house  of  Sir  Richard  Paul  Jodrell,  to  which 
my  attention  was  called  by  Mr.  R.  Palmer.  This  is  an 
instance  in  which  the  expense  of  such  sojourn  must 
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'1851.  necessarily  be  padd  to  Sir  Richard  Paul  JodreU;  bnt 
why  specify  this  payment,  if  he  be  entitled  to  the 
whole  sorplos  not  required  for  the  due  performance  of 
the  other  obligations  imposed  upon  Lady  Jodrettf 
This  sum  would  not  only  be  included  in  such  surplus, 
but  the  drcumstance  that  the  deed  provides  for  this 
payment  by  Lady  JodreU  to  Sir  Richard  Paul  Jodrdl^ 
is  evidence  that  tiie  deed  did  not  intend  that  any  other 
payment  should  be  made  by  Lady  Jodrellto  Sir  Richard 
Paul  JodreU^  or  it  would  have  expressed  that  intention 
in  the  other  cases  as  well  as  in  this. 

It  appears  to  me  that  a  misapprehension  as  to  the 
construction  of  this  deed  has  arisen  from  not  conmdering 
the  proper  use  of  the  word  **  require."  The  Counsel  for 
Sir  Richard  Paul  JodreU  have  treated  this  word  as  if  it 
meant,  in  case  the  3700i!.  should  not  be  needed  or  wanted 
for  the  due  performance  of  the  obligation  imposed  of 
keeping  up  the  establishment  in  Portland  Places  &c. ;  or, 
in  other  words,  if  the  due  performance  of  the  obligations 
does  not  exhaust  the  3700il  But  I  do  not  so  regard 
the  meaning  of  this  word.  The  expression  in  the  deed 
Ib,  ''  required  by  Lady  JodrelL^  It  is  preceded  by  the 
word  **  order.**  The  words  are  "  3700/.,  or  so  much 
thereof  as  she  shall,  from  time  to  time,  order  or  require 
for  that  purpose,  for  her  own  separate  and  absolute  use.** 
This  word  "require,"  therefore,  coupled  witii  the  re- 
quirement being  at  the  will  and  pleasure  of  Lady 
JodreU,  simply  means  this: — that  the  trustees  are  to 
pay  to  her  so  much  as  she  asks  for,  provided  she  does 
not  exceed  the  3700^  To  the  extent  of  the  370OL 
they  are  to  give  her  what  she  requires,  provided  she 
does  what  she  ought  to  do  as  to  the  due  performance  of 
the  conditions  upon  which  it  is  given.  A  father  who 
makes  an  allowance  to  his  son  at  college,  if  it  had  been 
made  by  a  similar  contract,  and  supported  by  a  suf- 
ficient 
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ficient  consideration,   might,  on  the  Bame  grounds  as        1851*. 
are  here  argued,  as  well  require  the  son  to  refund  what      j^ggLi. 
was    not    properly  wanted  for  his  maintenance  and  v. 

college  expenses,  as  Sir  Richard  Paul  Jodrell  could,  in  *  ' 

mj  opinion,  require  Lady  Jodrell  to  refund  what  she 
has  obtained  from  the  trustees,  upon  her  order  and 
requirement,  for  the  purposes  specified  in  the  deed. 

If  I  had  felt  myself  compelled  to  come  to  a  different 
conclusion,  I  should  have  regretted  it.  The  evils  arising 
from  it  to'  the  parties  themselves  would  have  been  end- 
less, nor  would  there  have  been  any  question,  however 
minute,  that  might  not  have  been  made  the  subject  of 
contest  and  affidavits  in  this  Court  or  in  the  Master's 
Office. 

I  have  also  attentively  read  the  judgment  of  Lord 
LangdaU  in  this  case;  and,  from  that  perusal,  I  am 
convinced  that  this  was  the  view  which  he  took  of  this 
deed  and  of  the  provisions  contained  in  it,  which  are 
the  immediate  subject  of  my  judgment.  I  have  assumed 
throughout  the  validity  of  this  deed,  which  is  not  the 
question  before  me ;  but  I  repeat  that  the  Court,  called 
upon  to  construe  this  deed  with  a  view  to  the  due 
administration  of  the  trusts  under  it,  b  compelled  to 
say,  that  provided  Lady  Jodrell  duly  performs  the 
obligations  imposed  upon  her,  and  duly  keeps  up  the 
establishment  in  Portland  Place,  and  does  not  make  Sir 
Richard  Paul  Jodrell  liable  for  any  debts  in  respect 
thereof,  or  of  the  other  expenses  for  which  she  is  re- 
quired by  the  deed  to  proidde,  then  that  she,  having 
performed  the  condition,  is  not  liable  to  account  for  the 
surplus  which  may  remain  in  her  hands,  over  and  above 
the  due  performance  of  the  duties  imposed  upon  her. 
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J.  was  tenant 
of  a  copyhold, 
in  tniBt  for  B* 
A.  died,  leav- 
ing an  infant 
heir;  B.  sold 
8  part  of  the 
property  toa 
Aauway  Com* 
pany.    Held, 
that  the  Com- 
pany were 
not,  under  the 
82nd  section 
of  the  Lands 
Clauses  Con-> 
solidationAct, 
liable  to  pay 
the  costs  or 
proceedings 
under  the 
Trustee  Act, 
to  obtain  a 
conveyance 
from  the 
infant. 


Re  thef  SOUTH  WALES  Baili^ay  CompaAy. 

IN  I838j  a  copyhold  property  was  aurrendered  to 
John  Truman  and  his  heira,  as  feoffees  in  trust, 
to  the  use  of  Eliza  JmM  for  life^  with  remainder  to 
John  Jones  and  his  heirs,  according  to  the  custom,  ia 
1641,  John  Truman  died,  leaving  his  customary  heir  aa 
infant. 

.  In  1849,  this  Bailway  Company  agreed  to  purchase 
one  acre  and  thirty*one  perches  of  the  property,  for  the 
purpose  of  their  undertaking,  for  the  sum  of  30021 ;  and, 
in  July  1850,  SUza  Jones  and  John  Janes  -presented  a 
petition  under  the  Trustee  Act  (1  fVi  4.  d  60.),  and 
took  other .  proceedings  to  get  a  person  af^inted  to 
surrender  the  whole  property  in  the  place  of  the  infant 
This  was  accomplished,  and  the  whole  property  was 
accordingly  surrendered  to  Henry  Young,  who  was  ad- 
mitted as  feoffee  in  trust  for  Eliza  Janes  and  John  Jones ; 
^nd  the  purchase  of  part  being  completed,  it  wa^  under 
the  Lands  Clauses.  Act  (a),  referred  to.  the  Taxing 
faster  to  tax  the  costs  of  the  vendors.  The  Taxing 
]^a8ter  allowed  the  costs  of  all  the  pioceedix^  toobtain 
a  conveyance  from  the  infant  heir,  which  amounted  to 
55/.  The  Company  appealed  from  this  decision^  insist* 
ing  that  they  were  not  liable  to.  pay  these  costs,  or,  at. 
all  events,  so  much  as  related  to  the  petition. 


Mr.  R.  Palmer  and  Mr.  G.  L.  Russell  for  the  Com- 
pany.    The  vendors  thought  proper  to  allow  the  legal 

estate 


(tf)  8&9  Fiff.  c.  16.«.83. 
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estate  to  be  outstanding,  and  it  therefore  becanne  ne-        1851. 
eeasaiy,  in  order  to  eomplete  their  title,  to  have  a  jjj^"^ 

tenant  admitted.  They,  therefore,  and  not  the  Com-  The  South 
pany*  ought  to  bear  the  expenses  of  the  proceedings  ^«  company, 
necessary  for  having  such  tenant  duly  admitted.  '  This 
is  a  matter  of  title  tod  not  of  conveyance,  and  the 
Company  are  in  no  way  bound  to  bear  the  expenses  of 
dearing  a  vendor's  title.  The  point  is  governed  by  the 
Mud  section  of  the  Act  (a),  which  renders  the  Com- 
pany liable  to  pay  the  costs  of  the  convejrance  of  the 
lands  and  of  any  outstanding  interest  therein,  and  of 

deducing . 


(a)  The  80th  section  of  the  6 
A  9  Viei.  c.  18.  is  as  follows  :— > 
**  In  all  cases  of  monies  deposited 
in  the  bank  under  the  provisions 
•f  this  or  the  special  act,  or  an 
act  incorporated  therewith,  (ex- 
cept" &c.),  ''it  shall  belawiul  for 
the  Court  of  Chancery  in  Eng-' 
kmd  or  the  Conrt  of  Exchequer 
m  Ireland  to  order  the  costs  of 
the  following  matters,  including 
therein  all  reas<>nable  charges 
and  expenses  incident  thereto, 
to  be  paid  by  the  promoters  of 
the  undertaking;  (that  is  to  say,) 
the  costs  of  the  purchase  or 
faking  of  the  lands,  or  which 
ahail  have  been  incurred  in  con- 
sequence thereof,  olher  than 
^eh  costs  as  are  herein  other- 
wise provided  for,  and  the  costs 
of  the  investment  of  such  monies 
in  government  or  real|securities 
and  of  the  re-investment  thereof 
in  the  purchase  of  other  lands, 
and  also  the  costs  of  obtaining 
the  proper  orders  for  any  of  the 
purposes  aforesaid,  and  of  the 
orders  for  the  payment  of  the 
dividends  and  interest  of  the 
securities  upon  which  such  mo- 


nies shall  be  invested,  iuid  for 
the  payment  out  of  Court  of  the 
principal  of  such  monies,  or  of 
the  securities  whereon  the  same 
sha!)  be  invested,  and  of  all  pro- 
oeedinga  relating  thereto,  except 
such  as  are  occasioned  by  liti- 
gation between  adverse  daim- 
'ants." 

The  82nd  section  is  as  fol- 
lows t-^"  The  costs  of  all  such 
conveyances  shall  be  borne  by 
the  promoters  of  the  undertak- 
ing, and  such  costs  shall  include 
all  charges  and  expenses  in- 
curred, on  the  part  as  well  of 
the  seller  as  of  the  purchaser,  of 
all  conveyances  and  assurances 
of  any  such  lands,  and  of  any 
outstanding  terms  or  interests 
therein,  and  of  deducing,  evi- 
dencing, and  verifying  the  title 
to  such  lands,  terms,  or  inter- 
ests, and  of  making  out  and 
furnishing  such  abstracts  and  at- 
tested copies  as  the  promoters 
of  the  undertaking  may  require, 
and  all  other  reasonable  ex- 
penses incident  to  the  investi- 
gation, deduction,  and  verifica- 
tion of  such  title." 
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1851.  deducing,  evidencing^  and  Terifying  the  title,  but  not 

^^^^^^  to  "^6*^  *U  the  expenses  necessary  for  clearing  up  and 

The  SotTii  completing  the  vendor's  title» 
Walks  Rail. 


way  Company. 


It  has  been  held,  that  where,  after  a  sale  to  a  Com- 
pany, the  vendor  allows  the  l^;al  estate  to  descend  on 
infants,  his  estate,  and  not  the  Company,  must  bear  the 
expenses  of  a  snit  to  obtain  a  conveyance  from  the 
infant  The  Midland  Counties  Railway  ConqHiny  t. 
fVeitcomb  {cl).  The  Midland  Counties  RatUoay  Company 
Y.  Caldecott(fiy  So,  where  he  devises  the  property  in 
strict  settlement.  The  Eastern  Counties  Railway  Ccm^ 
panyv.  TufneU(c). 

Secondly:  these  expenses  were  incurred  for  the 
benefit  of  the  whole  estate,  and  should  not  be  thrown, 
exclusively,  on  the  purchaser  of  an  acre. 

They  also  cited  J^arrar  v.  The  Earl  of  WinterUm  (d). 

Mr.  Glasse  and  Mr.  Freeling^  contra.  It  is  but 
equitable  that  public  Companies^  who  take  the  land  of 
individuals  whether  they  consent  or  not,  should  at  least 
indemnify  them  against  all  the  expenses  which  they 
may  occasion.  Here  the  parties  were  perfectly  satisfied 
to  allow  things  to  remain  as  they  were,  and  the  whole 
of  these  expenses  have  arisen  firom  the  act  and  for  the 
benefit  of  the  Company.  It  was  a  matter  of  title  and 
not  of  conveyance.  The  vendors  had  an  undisputed 
equitable  title ;  but  the  legal  estate  being  outstanding 
in  an  infant,  no  conveyance  could  be  obtained,  except 
by  proceedings  in  this  Court.  The  expenses,  there- 
fore, come  strictly  within  the  terms  of  the  Act,  being 


charges 

(a)  11  SimonM,5T. 

(c)  3  Railway  Ca.  133. 

(b)  2  Railway  Ca.  394. 

(rf)  F.  t  CoL  472. 
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charges  and   expenses  of  the  conveyance  of  an  out-        1851. 

standing  interest;  and  the  Company  were  to  pay  for  ^^"^r^"^ 

''  all "  conveyances,  not  only  that  to  themselves^  but  the  The  Sof;Tif 

necessary  one  to  y.««^.  W.^ks^^N 

The  Court  has  extended  the  terms  of  the  Act  in 
order  completely  to  indemnify  individuals ;  thus,  under 
the  80th  section,  the  Court  has  held  that,  where  the 
owner  is  a  lunatic,  the  Company  must  pay  the  costs  of 
a  reference  in  lunacy  as  to  the  propriety  of  the  sale. 
Xe  Taylor  (a).  It  cannot  be  conceived  that  the  costs, 
given  under  the  80th  section,  in  the  case  of  a  doubtful 
title,  were  to  be  more  extensive  than  those  given  by  the 
81st  section,  where  the  title  is  good.  The  hardship  of 
not  allowing  these  costs  is  evident,  for,  in  small  pur- 
chases, the  costs  incurred  by  the  vendor  and  disallowed 
might  swallow  up  the  whole  purchase  money.  There 
is  no  case  in  which  any  Company  has  since  1845  re- 
sisted the  payment  of  such  costs. 

As  to  other  lands  being  included  in  the  proceeding, 
the  answer  is,  that  the  expense  was  not^  thereby  in- 
creased, and  that,  but  for  this  purchase,  the  proceeding 
would  never  have  been  adopted.  There  can,  therefore,  be 
no  a{^rtionment  of  costs.     In  re  Branmer^t  Estdie(b)» 

The  Master  of  the  Bolls. 

I  am  of  opinion  that  these  costs  do  not  come  within 
the  82nd  section  of  the  act.  It  is  important  to  observe 
the  difference  between  the  80th  and  82nd  clauses.  The 
l^Oth  provides,  that  railway  companies  shall  pay  not 
only  the  costs  and  reasonable  charges  aad  expenses  "  of 
the  purchase  or  taking  the  lands,^  but  also  all  those 

**  which 

(a)  1  //a// 4-  Twefh,  43S.  and      v.  MitcheU,  19  HmfHitn^  488. 
1  Mac,  SfG,'i\0.i  and  see Plcard         {h)  14  Jumt^  S36. 

Vol.  XIV-  Ff 
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1851.        <<  which    shall  have    been    incurred   in  conseqaence 
^"^"^^^     thereof.'' 
TheSouTff 

^y  cSmpSy,  ^^*  *®  ^^^^  ^*^^»  ^^^^^  ^  ^pUcable  to  the  pre- 
sent case,  specifies  that  the  costs  to  be  paid  by  the  Com- 
pany shall  be  these  :• — the  costs  of  the  eonveyance,  in- 
ohiding  all  charges  and  expenses  incurred,  *^  of  all  con- 
veyanees  and  assuraaoeB  of  any  such  lands"  (which 
meant  eonveyances  to  the  Company,  for  otherwise  they 
might'  have  to  pay  them  twice  over);  and  also  aU 
diaiges  and  expenses  incurred  of  all  conveyances  and 
assurances  of  **  any  outstanding  terms  or  interests 
thereiSy"  and  of  deducing,  evidencing,  and  verifying 
the  title  to  such  lands,  terms,  or  interests,  *^  and  all 
other  reasonable  expenses,  incident  to  the  investigation, 
deduction,  and  verification  of  such  title."  I  cannot  think 
that  the  -costs  in  question  are  costs  of  any  *'  convey- 
ance or  assurance,"  or  of  **  deducing,  evidencing,  or  veri- 
fying the  title,"  or  incident  to  the  "  investigation,  de- 
duction, and  verification  of  such  title." 

It  is  said,  that  this  was  a  difficulty  as  to  the  convey- 
ance; that  is  so;  but  I  find  nothing  in  the  82nd  clause 
which  makes  it  incumbent  on  the  Company  to  pay  the 
expenses  of  getting  a  proper  person  appointed  to  make 
the  conveyance  to  the  Company.     If  that  argument 
were  carried  to  its  full  extent,  it  might  be  necessary  to 
pay  the  costs  of  every  mortgagee  on  the  land,  because 
the  concurrence  of  a  mortgagee. is  always  a  question  of 
conveyance,  and  not  of  title.     Here  it  was  the  duty  of. 
the  vendor  selling  the  property  to  have  a  proper  tenant, 
to  the  copyhold,  for  without  one,  it  was  exposed  to  a 
forfeiture  to  the  lord.     Besides  this,  the  vendors  got  a. 
tenant  admitted,  not  only  to  the  land  sold  to  the  Com- 
pany, but  to  the  whole  estate.     I  think  the  Company 
are  bound  to  pay  the  costs  of  the  conveyance,  and  of 

deducing 
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dedadng,  eyidendng^  and  verifyii^  the  title^  bat  not 

of  the  proceedii^  institated  for  the  par{K)8e  of  con* 

stitatmg  a  proper  person  to  convey  the  estate  to  them.       The  South 

Walbs  RiuI- 


I  am  of  opinion  that  the  Taxing  Master  ought  not 
to  have  allowed  these  costs. 


Me 

Soc 

BSH 

wayCompanjr. 


DOWLING  17.  HUDSON.  May  \. 

fT^HE  testator  bequeathed  to  his  daughter,  the  Plain-  Order  for  a 
-■-     tiff,  a  legacy  of  2000i  ^Z^ 

appearance 
He  bequeath^  to  his  second  son,  Hugh  Hudsan^  ^diint,*who 
certsun  leasehold  property,  provided  he  attained  twenty-  had  absconded 
one  (which  he  had  not  yet  done),  and  he  gave  the  sernce. 
residue  of  his  real  and  personal  estate,  charged  (as  it 
was  insisted)  with  the  2000/1,  to  his  eldest  son,  Patrick 
Hudson^  whom  he  also  appointed  executor. 

The  testator  died  in  1840,  and  interest  was  paid 
on  the  2000/.  down  to  1850,  when  proceedings  were 
taken  in  the  Court  of  Chanceiy  in  Ireland^  where 
Patrick  Hudson  was  residing,  to  recover  the  2000/. 
Patrick  Hudson  made  default  in  answering,  came  to 
England,  and  having  sold  the  principal  part  of  the 
freehold  property,  he  absconded,  to  avoid  the  proceed- 
ings, and  went  to  reside  abroad,  but  it  was  not  known 
where. 

The  principal  part  of  the  property  being  in  England, 

this  suit  was  instituted  against  Patrick  Hudson  and  the 

other  necessary  parties,  to  recover  the  2000/.      The 

Ff2  Plaintiff 


424 
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1851.        Plaintiff  was  unable  to  find  the  Defendant,    Patrick'' 
Ty~^^j^     Hndsony  and  sen*e  him  with  a  sttbpoma. 


Hudson.- 


Under  these  circumstances, 

Mr.  jB.  Palmer  and  Mr.  A  A  Dean  now  moved  ex 
parte  for  a  Receiver  of  the  testator's  estate.  They  cited 
Coward  r.  Chadwick(a)  and  Gibbins  v.  Mainwaring{hy 

Tlie  Master  of  the  Rolls  made  the  order. 

f 

(a)  2  Ruu,JL:^  (n)  4-  634.,  2  (5)  9  Simons,  77. 


NoTB. — On  this  subject,  see  2  MaddodtU  Ch.  Practice^  p.  288. 
(3rd  edit) ;  Vann  v.  Bameit,  2  Bro.  C.  C.  158. ;  Pitcher  v.  HU- 
Her,  2  Dfdt.  080. ;  Coward  v.  Chaduick^  2  J7tiii.  150  (n.)  4-  634. ; 
Magiure  ▼.  il/ilni,  I  Ball  Sr  Beatty,  75. ;  Browne  ▼.  i?/otcii/,  2  IT.  4* 
JIf.  83.,  and  see  the  judgment  of  Sir  Joltn  Leach  at  length,  OL,J, 
(O.S.)  Ch.  p.  78. ;  SiraUon  v.  Davidton,  1  i?tt««.  4*  ^%^  485. ;  Shaw 
V.  iS&orv,  5  Ir.  J,  (y,  S.)  Ch.  79. ;  Meaden  v.  ^SMry,  6  Harr,  621. : 
Gi6Mu  V.  Maimtforing,  9  Sfm.  77. ;  Holmes  v.  ^r//,  2  wBrar.  299. ; 
Eamsbottom  v.  fr^eiffMi,  4  27m9.  145.,  I  ^o^an,  76.  96. ;  Fell  v. 
Brown,  2  Sn>.  C.  C.  276. ;  Leahy  y.  Dancer,  3  Afoiloy,  108. ;  Ir^/r 
V.  Hale,  4  L.  /.  (AT.  A)  Ch.  180, 
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1851. 


BUSH  V.  WATKIXS. 


Mai/  13.  27. 


of  the  Court  upon  the  construction  of  a  settle- 
ment, executed  on  the  marriage  of  William  Charles 
hVoQd  with  the  daughter  of  Charles  Williams.  The 
settlement  was  made  in  1838,  and   Charles    Williams 


THE  object  of  this  suit  was  to  obtain  the  decision  Principles  on 

Court  pro- 
ceeds ill 
putting  a  con- 
struction upon 
inconsistent 

died  in  1848,  leaving  him  surviving  William  Charles  scttlenjeht. 

Woo(l  and  Mrs.   Woody  and  four  children,  the  issue  of      ^1  '^^ 

the  mamage.  niarria|e  set- 

tlement. 

The  bill  was  filed  by  parties  to  whom  William  Charles  J^^'  X^of 
Wood  had  assigned,  by  way  of  mortgage,  his  interest  in  inaurancu  on 
the  sum  of  1000/.,  which  was  the  subject  matter  of  the  Jn^ndyw^^^^ 
suit*  father,  was 

to  be  paid  to 

In  1839,  William  C/iarles  Wood  had  effected  an  in-  huBl»nd]pro— 

surance  on  his  life  for  1000/.,  which  he.  had  afterwards  vidpd  hehad 

-    previously 
assigned   effected  an  in- 

1.^  *.  .    M  T  .  ....      surance  on  his 

own  uic  for  a  similar  aqiount ;  if  not,  it  was  to  be  paid  to  the  wife.  It  then 
directed  that,  if  the  insurance  should  not  have  been  effected,  or  jf  the  husband 
and  wife  should  be  both  dead  when  the  1000/.  sliould  be  received  \yy  the  trustees^ 
it  should  be  paid  to  the  issue  of  the  marriage.  The  husband  covenanted  to  effect 
an  insurance  within  six  months  after  the  decease  of  the  wife*s  father,  to  secure  the 
payment  of  the  said  sum  of  1000/.  at  his  decease.  By  a  clause  at  the  end  of  the 
settlanent,  it  was  directed  that,  in  default  of  the  husband  effecting  the  insurance 
the  1000/.  should  be  invested,  and  the  interest  paid  to  the  husband  until  he  effected 
it,  and  then  he  was  to  receive  the  principal.  Ttie  insurance  was  not  effected  within 
the  time  mentioned.  Held,  that  the^  husband  might  effect  the  insurance  at  an> 
time  during  his  life  ;  that  the  trusts  in  favour  of  the  wife  did  not  arise  till  the  close 
of  the  life  of  the  survivor  of  her  father  and  husband,  and  that  the  trusts  in  favour 
of  the  children  did  not  arise  till  after  the  death  of  all  three — viz.  the  father,  the 
husbimd,  and  the  wife. 

The  dividends  of  the  1000/.  were  tlicrefore  directed  to  be  paid  duriri"'  the  life  of 
the  husband  to  his  mortgagees,  or  until  he  should  effect  the  insurancel  and,  if  he 
effected  an  insurance,  the  principal  was  to  be  applied  in  |>aymenc  ot'  the  mortgage 
debt,  and  the  residue  to  be  paid  to  the  hubband,  or  the  parties  claiming  under  him. 

Where  a  deed  contains  inconsistent  clauses,  the  Court  very  reluctantly  rejects 
one  altogether;  and  never,  unless  it  is  absolutely . impossible  to  reconcile  the 
inronsistencies. 

FfS 
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assigned  as  a  security.     In  1846,  he  took  the  benefit  of 
the  acts  for  the  Relief  of  Insolvent  Debtors. 

The  facts  of  the  case  are  stated  at  length  in  the 

judgment.     The  case  was  argued  by- 
Mr.  JR.  Palmer  and  Mr.  iViVir  for  the  Plaintiffi, 

mortgagees  of  fFUUarn  Charles  Wood; 

Mr.  Walpcie  and  Mr.  Karslake^  for  Mrs.  Wood; 

Mr.  Teed^  for  the  children ; 

Mr.  Lloyd  and  Mr.  Wright^  for  the  assignee ; 

Mr.  Whi&readj  for  the  trustees ;  and  by 

Mr.  Prior i  in  reply. 

The  Master  of  tJie  Rolls  reserved  his  judgment 


Mtty  97.  The  MaSTBB  of  the  RoLLS. 

This  case  turns  upon  the  construction  of  a  marriage 
settlement,  made  on  the  Ist  of  August  1838,  between 
Charles  Williams  (the  father  of  the  intended  wife)  of 
the  first  part,  the  lady  herself  of  the  second  part,  the 
trustees  of  a  settlement  made  on  the  previous  marriage 
of  the  father  of  the  third  part,  William  Charles  Wood, 
the  intended  husband,  of  the  fourth  part,  and  the 
trustees  of  the  settlement  of  the  fifth  part 

On  the  marriage  of  the  father,  a  policy  of  insurance 
for  1000/L  had  been  effected  by  him  on  his  own  life,  in 
the  Ghbe  Insurance  Office,  and  settled  for  the  benefit 
of  the  issue  of  that  marriage.  Under  the  trusts  of  that 
settlement,  and  in  the  events  which  had  occurred^  Mrs. 
Woodi  then  Mary  Ann  Williams^  would,  on  the  death 

of 
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of  her  £ither,  become  entitled  to  the  sum  secured  by        185  L 
that  policy.      The  money  secured  by  this  policy  is 
included  in  the  settlement  before  me,  and  the  question 
turns  on  the  proper  construction  of  those  parts  of  the 
deed  which  declare  the  trust  of  the  lOOOJl  so  secured. 

The  settlement,  after  reciting  how  the  policy  had  been 
effected,  and  the  way  in  which  Mrs.  Wood  had  become 
interested  in  it,  and  the  intended  maniage,  recites 
that  it  had  been  agreed  ''that,  in  order  to  make  a 
provision  and  settlement  for  the  said  Mary  Ann  WUr 
tiams  after  the  death  of  the  said  Charles  fFilUanu,  all 
that  and  those  the  said  several-  estates  and  properties 
and  sum  of  money  so  secured  by  the  said  hereinbefore 
recited  policy  of  insurance,  shall  be  conveyed  and  asr 
signed"  to  the  trustees  upon  the  uses  &c  after  declared. 
The  indenture  then  proceeds  to  declare  the  trusts  of 
the  other  property  settled,  the  effect  of  which  is,  to  give 
the  rents  of  the  property  to  the  father  for  his  life, 
and  after  his  death  to  his  daughter  Mrs.  Wood  for  her 
life,  for  her  separate  use,  and,  after  her  decease,  for  her 
husband  for  life,  or  until  he  shall  become  bankrupt  or 
insolvent,  with  remainder  to  the  issue  of  the  marriage. 
The  settlement  then  witnesses,  that,  in  consideration  of 
the  marriage,  the  father  and  the  trustees  of  his  settle- 
ment, for  the  nominal  consideration  therein  specified, 
did  assign  the  policy  of  insurance,  and  the  money 
thereby  insured,  upon  these  trusts : — 

That,  on  the  death  of  the  said  Charks  WtUiams,  the 
said  trustees  shall  receive  from  the  insurance  company 
the  sum  of  lOOOJl,  upon  the  trusts  following ;  that  is  to 
say,  that  ''at  or  upon  the  receipt  of  the  said  sum  of 
10002.  (provided,  nevertheless,  that  the  said  WUKam 
Ckarks  Wood  shall  have  previously  effected  the  insurance 
on  his  life  hereinafter  mentioned),  the  trustees  shall  im- 
mediately after  the  receipt  pay  the  same  over  to  the  said 
2^/4  Wiiaam 
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1851.  ^  WUUam  Charks  fFood,  in  case  he  Bhall  be  living  at  the 
time  of  the  death  of  the  said  Cliarks  WUKams.  And,  in 
case  the  said  WilUam  Charki  Wood  shall  not  have  effected 
the  insurance  on  his  life  hereinafter  mentioned  or  shall 
not  be  living  at  the  time  of  the  receipt  of  the  said  sum 
of  lOOOiL,  that  then  the  trustees  shall  pay  over  to  Mary 
Ann  WilUams  the  said  sum  of  1000/1  on  her  Mary  Ann 
fViUiams's  own  sole  receipt  (a).  And,  in  case  the  said 
insurance  shall  not  have  been  effected,  or  that  WilUam 
Charles  Wood  and  Mary  Ann  WilUams  shall  be  both 
deceased  at  the  time  the  said  sum  of  10002.  shall  be  so 
received  by  the  trustees,  then  that  the  trustees  ^U 
pay  and  hand  over  the  said  sum  of  lOOOiL  to  such  child 
or  children,  the  issue  of  the  marriage,  as  the  survivor 
of  them,  the  said  Mary  Ann  WiUianu  and  WilUam 
Charles  Wood,  shall  appoint,  and  in  default  equally, 
and,  in  case  there  shall  be  no  child,  to  the  use  and 
behoof  of  the  executors  and  administrators  of  the  sur- 
vivor of  them,  William  Charles  Wood  and  Mary  Ann 
Williams. 

"  And,  for  the  farther,  better  and  more  effectual  so- 
curing  to  the  said  Mary  Ann  WilUams,  and  to  the  issue 
of  the  said  marriage,  a  siun  of  money  to  be  paid  to 
them  after  the  death  of  WilUam  Charles  Wood,  he 
William  Charles  Wood  hath  executed  his  bond,  with 
warrant  of  attorney  for  confessing  judgment  thereon,  to 
the  trustees,  in  the  prindpal  sum  of  1000/.  sterling,  to 
be  ])aid  and  payable  within  six  months  after  the  decease 
of  William  Charles  Wood,  And  it  is  hereby  declared, 
that  immediately  after  the  said  sum  shall  be  so  mised, 
the  trustees  shall  hand  over  the  same  to  and  among 
Mary  Ann  Williams  and  the  children  of  the  said 
marriage  in  such  shares  &c.  as  William  Charles  Wood 
shall  appoint.  And  in  case  there  shall  not  be  any  issue 
living  at  the  time  of  the  decease  of  William    Charles 

Wood, 
(a)  See  p.  43j. 
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Wood,  then  the  amount  of  the  said  bond  to  be  paid  over  1851. 
onto  Mary  Ann  Williams,  in  case  she  shall  survive 
William  Charles  Wood;  but  in  case  Mary  Ann  Williams 
shall  not  survive  William  Charles  Wood,  and  that  there  Watkins. 
shall  not  be  any  issue  living  at  the  time  of  the  death  of 
William  Charles  Wood,  then  no  judgment  shall  be 
entered  on  the  said  bond  or  execution  issue  on  the  sud 
bond,  nor  shall  the  said  sum  or  any  part  thereof  be 
levied  or  paid." 

And  for  better  seciuring  to  the  trustees  the  sum 
of  1000/.  sterling  William  Charles  Wood  covenanted, 
within  six  months  from  the  death  of  Charles  Williams, 
to  effect  an  insurance  on  his,  William  Charles  Wood% 
life,  for  the  said  sum  of  lOOOiL  sterling,  and  which  in- 
surance was  to  stand  as  a  security  for  the  amount  of 
the  bond  for  the  sum  of  1000/.  sterling;  and  William 
Charles  Wood  covenanted  to  pay  the  annual  premium 
and  keep  up  the  insurance,  so  as  to  secure  the  payment 
of  the  said  sum  of  1000/.,  at  his  decease,  to  the  trustees. 
And  it  was  thereby  agreed,  that,  in  case  William  Charles 
Wood  should  fail  in  his  circumstances  and  become  a 
bankrupt  or  insolvent,  the  trustees  might  pay  the  pre- 
miums '^  out  of  the  sums  of  money  which  they  might 
be  entitled  to  receive  out  of  the  said  several  lands." 

It  IS  obvious  that  these  trusts  arc  not  primd  facie 
consistent,  and  that  if  there  were  nothing  more  in  these 
expressions  it  would  be  difficult  to  ascertain  their  exact 
meaning. 

The  first  thing  to  be  considered  is  the  time  at  which 
these  trusts  arc  to  come  into  operation.  The  covenant 
by  Wood  is  to  insure  his  life  within  six  months  after 
the  death  of  his  father-in-law ;  but  the  trusts  are  to 
come  into  eftect  "  at  or  upon  the  receipt  of  the  1000/." 
For  the  reason  I  shall  afterwards  state,  I  think  that 

the 
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1851.  the  words  ^'at  the  time  of  the  receipt  of  the  nid 
mm  of  lOOOL^  lu^  to  be  restricted  to  the  ktter  event 
of  the  aettlementy  and  not  the  former.  This  time 
might  be  much  more  than  six  months  after  the  death  of 
the  father.  The  office  might  have  contested  the  policy, 
andj  by  possibility,  years  instead  of  months  might  have 
elapsed  before  the  money  was  received  The  trusts^ 
therefore,  are  to  take  effect  from  the  day  of  the  receipt 
of  the  lOOOiL  secured  on  the  life  of  CharleM  fFiOiams, 
whenever  this  receipt  took  place.  It  is  obvious,  that 
all  the  events  following  were  posuble. 

Ist.  fF.  C.  Wood  might  have  insured  his  lifi^  and  be 
living,  his  wife  being  still  alive: — he  might  have  insured 
hb  life  and  be livii^  his  wife  having  previously  died:  — 
he  might  have  insured  his  lif^  and  be  dead,  leaving 
his  wife  surviving  him:  —  he  might  have  insured  his 
lif<^  and  both  he  and  his  wife  have  previously  died. 

2ndly.  W.  C.  Wood  might  have  failed  to  insure  his 
life,  and  the  same  events  with  respect  to  the  survivor- 
ship of  himself  and  his  wife  might  have  occurred. 

It  is  important  to  consider  how  fieur  each  of  these 
events  is  provided  for  by  the  trusts  I  have  just  read. 

In  the  first  branch  of  the  alternative, — viz.  that  W. 
C.  Wood  had  insured  his  life,  with  respect  to  the  two 
first  events, — ^viz.  the  circumstance  of  W.  C*  Wood  being 
alive,  whether  his  wife  were  also  alive,  or  whether  she 
had  previously  died,  there  is  no  doubt  or  difficulty,  he 
was  to  receive  the  money. 

But  if  he  had  not  effected  any  insurance  on  his  own 
life,  and  assuming,  which  I  do  for  the  present,  that  the 
words  '*  shall  not  have  eflfected  the  insurance  on  his 

life 
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life  hereinafter  mentioned "  are  to  be  read  as  if  it  tun        1851.  \ 

thus: — **  shall  not  theh  have  effected  an  inaurance  on 
his  own  life,"  in  that  case,  if  these  trusts  are  to  be 
read  according  to  the  plain  obvious  meaning  of  each 
word,  without  alteration  or  addition,  this  woidd  be  the 
result: — that,  according  to  the  firpt  statement  of  the 
trusts,  the  policy  money  is  to  go  to  the  widow,  and 
according  to  the  second  it  goes  to  the  ebUdren  of  the 
marriage*     As  if  this  difficulty  were  not  of  sufficient 
magnitude,  a  proviso  has  been  added  at  the  end  of  the 
settlement,  which  is  in  these  words.    ''  Lastly,  it  is 
hereby  agreed  that  the  sum  of  lOOOiL,  being  the  amount 
insured  on  the  life  of  the  sud  Charles  WiUiams  when  re- 
ceived by  the  trustees  shall  be  held  until  WiUiam  Charles 
Wood  shall  have  effected  the  sud  insurance  on  and  for 
the  term  of  his  natural  life  for  the  said  sum  of  lOOOiL 
sterling  as  hereinbefore  particularly  mentioned,  and  in 
default  of  the  said  WiUiam  Charles  Wood  eflfecting  such 
an  insurance,  and  of  the  said  insurance  being  made 
within  six  calendar  months  after  the  decease  of  the  said 
Charles   Williams,  that  then  and  in  such  case"  the 
trustees  "  shall  place  the  said  sum  of  100(ML>  when  so 
receivedt  out  at  interest  on  government  stock  and  se* 
curity,  and  shall  pay  over  such  interest  to  the  said 
WiUiam  Charles  Wood  until  the  said  insurance  herein* 
before  mentioned  shall  be  effected  on  his  life,  whereupon 
the  said  principal  sum  to  be  paid  to  the  said  William 
Charles  Wood."" 

The  result  of  all  this  is,  that  if  W.  C.  ^oocf  does  not 
insure  his  life,  and  does  survive  the  time  when  the 
1000/1  is  payable  according  to  one  branch  of  the  settle- 
ment, the  money  is  to  be  paid  to  the  wife ;  according  to 
another,  it  is  to  be  paid  to  the  children,  and  aooording 
to  the  last  proviso,  it  is  to  be  invested,  and  the  dividends 
paid  to  the  husband. 

To 
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18.>1.  To  reconcile  all  these  apparent  inconsiBtencies,  how- 

ever difficult,  is  the  duty  of  the  Court,  and  Counsel 
have  assisted  the  Court  by  making  various  suggestions 
in  support  of  the  claim  of  their  diflPerent  clients,  which 
point  out  the  difficulties  of  the  various  modes  of  con- 
struction suggested.  One  su^estion  is,  to  reject  the 
proviso  altogether,  as  wlioUy  inconsistent  with  the  pre- 
vious trusts,  according  to  the  known  rule,  that  in  deeds 
containing  two  clauses  absolutely  inconsistent  with  each 
other,  the  btter  is  to  be  rejected,  being,  in  that  respect, 
the  converse  of  the  rule  which  obtains  in  construing  wills. 

This  is  an  expedient  to  which  the  Court  will  very 
reluctantly,  in  any  case,  have  recourse,  and  never,  unless 
absolutely  compelled  to  do  so,  having  exhausted  every 
other  means  in  its  power,  to  reconcile  apparent  incon- 
sistencies. To  do  so  in  this  cose,  also,  would  not  remove 
the  difficulties  existing  in  the  previous  trusts  of  the 
settlement  relating  to  this  1000/1,  to  which  a  meaning 
must  still  be  attached. 

Another  suggestion  is,  to  apply  the  proviso  to  the 
contingency  omitted  in  the  previous  clauses, — viz.  that 
of  the  death  of  Mrs.  Wood  before  her  husband  and  her 
father;  but  this  suggestion  would  not  reconcile  the 
apparent  contradiction,  and  it  assumes,  that  this  con- 
tingency is  omitted  in  tlie  previous  clauses,  which  is  a 
matter  still  to  be  considered. 

A  third  suggestion  is,  to  convert  the  word  "  or  "  into 
^^  and  ^  in  both  the  previous  clauses,  which  would  have 
the  effect  of  enabling  the  settlement  to  be  construed 
consistently  with  this  proviso ;  but  if  this  were  done, 
this  consistency  would  be  produced  at  the  expense  of 
making  no  provision  for  what  was  a  vciy  possible  event, 
—  vi^.  that  of  W.  C,  Wood  having  insured  his  life  and 

having 
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having  died  before  the  1000/.  was  payable,  in  which        1851.* 
event,. whether  his  wife  survived  him  or  not»  the  direc- 
tions now.  contsuned  in  the  settlement  for  the  disposition 
of  the  lOOOiL,  would  be,  in  effect,  struck  out  of  the  deed. 

To  adopt  this  suggestion,  therefore,, would,  in.  truth, 
be  violating  one  principal  rule  of  construction ;  and  I 
must  look  at  the  settlement,  without  endeavouring  to 
make  the  construction  fit  the  events  which  have  oc^ 
curred,  but  exactly  as  if  the  deed  was  to  be  construed 
the  day  on  which  it  was  executed. 

Before  determining  whether  the  Court  may  be  com- 
pelled to  reject  the  proviso  altogether,  or  whether  it  can 
reconcile  it  with  the  previous  provision  in  the  deed^  it  is 
obviously  necessaiy  to  fix  the  true  meaning  of  the  first 
clauses^  which  I  proceed  now  to  endeavour  to  ascertain, 
without  reference  to  the  subsequent  proviso. 

I  have  already  adverted  to  the  change  of  the  word 
"  or  ^  into  "  and  '*  in  both  places  where  it  occurs,  and 
stated  why  I  consider  that  suggestion  inadmissible. 
Another  mode  of  construing  these  trusts,  which  is  less 
objectionable  is  this,  viz.  to  read  the  second  clause  dis- 
junctively, and  the  third  conjunctively,  that  is,  to  leave 
the  first  <*or**  unchanged;  and  to  alter  the  second  '*or '^ 
into  '^and"*;  but  the  result  of  this  would  be,  that, 
though  all  the  other  cases  will  have  been  provided  for, 
the  event  of  fF.  C.  Wood  having  effected  an  insurance 
on  his  own  life,  and  having,  together  with  his  wife, 
died  before  the  1000/.  is  received,  will  still  be  unpro- 
vided for,  and  the  direction  now  contained  in  the  set- 
tlement on  that  event  occurring  will,  in  effect,  be 
struck  out.  This,  for  the  reason  I  have  already  stated, 
is.  In  my  opinion,  an  insuperable  objection  to  this  con- 
struction. 

After 


484.  CASES  IN  CHANCEBY. 

185L  After  havings  however^  ftilly  considered  tbese  ex- 

pressionfi^  I  have  come  to  the  condutton,  that  the  real 
meaning  and  intention  of  the  parties  is  not  difficult  to 
disooYer,  and  that  the  settlement  contains  suffident 
words  to  bdicate  it,  and  to  direct  the  Court  how  to 
construe  these  trusts. 

I  think  that  what  was  intended  to  be  eicpressed  was 
this:  — 

If  the  husband  has  insured  his  life,  and  surviTcd  die 
period  when  the  1000/.  is  paid,  there  is  no  difficulty — 
he  takes  the  1000/1 ;  but  if  he  has  not  then  insured, 
or  if  he  does  insure  and  dies  before  the  1000/.  is  paid, 
his  wife  will  either  have  survived  that  time  and  be  then 
alive,  or  she  will  not.  If  bis  wife  should  be  then  alive, 
she  Is  to  take  the  money ;  if  she  be  not  then  alive,  the 
children  of  the  marriage  are  to  take  the  money* 

This  is,  in  truth,  to  confirm  the  payment  of  1000/., 
mentioned  in  the  second  clause,  to  the  wife  only  in  case 
she  be  then  alive ;  the  absen<ie  of  any  words  to  indicate 
representation,  the  direction  to  pay  it  to  her  on  her 
sole  receipt,  all  point  to  her  being  alive  at  that  period, 
and  confirm  this  construction.  We  have  then  arrived  at 
thb  point, — that  the  settlement  has  directed  what  is  to 
be  done  with  the  1000/.,  if  the  husband  has  not  insured 
his  life,  and  if  the  wife  be  alive  when  the  money  is 
received :  what  remains  to  be  provided  for  is,  the  con- 
tingency of  the  wife  not  being  then  alive ;  and  this  is 
what.  In  my  opinion,  is  done  by  the  third  clause, — viz^ 
that,  if  the  husband  shall  not  have  insured  his  Ufe,  and 
his  wife  shall  not  be  then  alive,  the  1000/.  is  to  go  to 
the  children.  The  words  to  be  Inserted  In  the  settle- 
ment, to  give  full  and  unequivocal  effect  to  this  mean- 
ing, are  few  and  obvious,  and  are,  I  think.  Implied  by 

the 
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the  words  as  l^ej  stand :  it  would  be,  in  truth,  to  in-        1851. 
troduoe,  after  the  Word  **  receipt  ^  in  the  second  clause, 
**  if  she  be  then  alive**  (a). 

This  eonstruction  is  consistent  and  uniform.  It 
neither  rejects  nor  alters  a  word,  but  merely  introduces 
a  few  words,  which  appear  to  me  to  be  implied  in  the 
settlement  as  it  stands ;  and,  at  all  events,  it  appears  to 
me  to  present  the  fewest  difficulties,  and  such  I  am 
prepared  to  declare  to  be  the  trusts  of  this  part  of  the 
settlement. 

Having  ascertuned  this,  the  next  question  is,  how 
fiur,  if  at  all,  can  the  proviso  be  reconciled  with  this 
meaning;  and,  after  some  hesitation  and  doubt,  I 
think  that  the  proviso  is  reconcileable  and  consistent 
with  this  meaning. 

It  is  to  be  observed,  that  the  trusts  for  the  wife  and 
duldren  arise  'Mn  case  Wi  C.  Wood  shall  not  have 
effiscted  the  insurance  on  his  life  hereinafter  men- 
tioned,^ that  is,  shall  not  have  effected  it  within  the 
time  hereinafter  given  to  him  for  that  purpose;  and 
one  question  here  is  to  see  whether  time  is  the  essence 
of  the  covenant  by  which  he  covenanted  to  insure 
within  six  months  after  the  decease  of  Charles  Williams. 
It  is  essential,  therefore,  to  discover  what  was  the  ob- 
ject of  the  insurance  on  bis  life  after  mentioned,  and 
within  what  time  he  was  to  effect  it  Now,  the  settle- 
ment is,  that  the  husband  shall  give  a  bond,  with  a 
warrant  of  attorney,  to  secure  1000/.,  to  be  paid  six 
months  after  his  decease,  for  the  benefit  of  bis  wife  and 
children,  in  such  manner  as  he  shall  by  deed  or  will 
appoint;  and,  in  order  more  effectually  to  secure  the 
payment   of  this   1000/.,   he  covenants  that  he  will 

effect 
(a)  See  p.  488. 


r. 
AVatkins. 
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18 J 1.  effect  the  insurance  within  six  months  after  the  death 
Bl'sh  ^^  ^'  ^^^^^^^'  ^^  also  covenants  to  pay  the  premiums ; 
but  when  it  is  once  effected,  the  trustees  are  to  be  at 
liberty,  if  the  husband  become  bankrupt  or  insolvent, 
to  pay  the  premiums  out  of  the  rents  of  the  settled 
property. 

Then,  after  inserting  the  usual  clauses  for  tlie  ap- 
pointment of  new  trustees,  and  for  their  indenQUiity» 
comes  the  proviso  in  question. 

This  proviso  gives  fK  C.  Wood  the  whole  period  of 
his  life  to  effect  the  insuranoe,  and  as  the  10002. 
secured  by  the  bond  and  warrant  of  attorney  was  not 
to  be  paid  till  six  months  after  bis  death,  this  does  not 
seem  unreasonable ;  although,  it  is  true,  thftt  it  is  not 
quite  consistent  with  the  time  fixed  by  the  covenant^ 
unless  it  be  settled  that  time  was  not  of  the  essence  of 
that  covenant. 

Till  this  insurance  is  effected,  this  pnmao  dtreots  that 
the  1000/.  to  be  raised  on  C.  miUanu's  policy  shall  be 
invested ;  and  the  husband  is  to  be  at  liberty  to  take 
the  dividends,  and  he  might  obtain  the  cafHtal,  at  any 
time,  by  effecting  the  proper  insurance  on  his  own  life. 

.  Now,  is  this  inconsistent  with  the  previous  irustSv 
according  to  the  construction  I  have  put  upon  them  ?  I 
think  not.  In  construing  the  former  clause,  I  have 
assumed  that  the  trusts  arise  when  the  1000/.  on  €• 
William8^%  policy  is  paid,  and  this  is  true;  but  these 
trusts  are,  in  certain  events,  in  favour  of  the  husband, 
and,  in  other  events,  in  favour  of  the  wife  and  children. 
If  the  husband  be  then  alive,  the  trusts  in  his.favoor 
arise  immediately  on  the  receipt  of  .the  1000/.    If  the 

husband 
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husband  be  then  dead,  the  trusts  In  &your  of  the  wife  1851. 
and  children  also  arise,  immediately  on  the,  recdpt  of 
the  lOOOil ;  but»  if  the  husband  be  then  aUve,  do  any 
trusts  in  favour  of  the  wife  and  children  arise  at  once 
on  the  receipt  of  the  lOOOZ.  ?  I  think  not ;  and  that 
these  trusts  are  subject  to  the  trusts  in  favour  of  the 
husband,  and  the  right  given  to  him  to  effect  the  in- 
surance on  his  own  life  within  the  time  '^  after  men- 
tioned i^  in  other  words,  that  they  are  postponed 
during  the  life  of  the  husband* 

This  construction  is  confirmed  by.  a  close  ezami- 
nation  of  the  settlement.  The  words  are  not,  in  case 
JF.  a  Wood  shall  not  <'ihen''  have  effected  the  in* 
sunince  on  his  life;  but  are,  ''in  case.  W.  C.  Wood 
shall  not  have  effected  the  insurance  on  his  life  herein- 
after mentioned.''  It  is  proper,  therefore,  to  read  it  as 
if  the  directions  therein-after  mentioned,  relative  to 
this  insurance,  had  been  in  this  place  set  out  at  length ; 
and,  if  this  were  done,  it  would  then  run  to  this  effect: 
— In  case  the  said  W.  C.  Wood  shall  not  have  effected 
an  insurance  on  his  life  for  a  sum  of  1000/.  during 
his  life,  or  shall  not  be  living,  then  the  100021  for  C. 
'WiUSafM^s  insurance  is  to  go  to  the  wife  if  living,  if 
not,  to  tiie  children;  and,  in  order  to  support  this  con- 
struction, we  must  then  read  the  words  at  the  time  of 
the  receipt  of  the  said  sum  of  1000/.,  as  referrible 
solely  to  the  word  ''living,"  which,  as  I  have  already 
stated,  I  think  is  the  proper  and  grammatical  mode  of 
construing  them.  If  this  be  the  meaning  of  the  pas- 
sage, it  does,  in  effect,  say,  that  the  trusts  in  favour  of 
the  wife  cannot  arise  till  the  dose  of  the  life  of  the 
survivor  of  C  WiUiams  the  father,  and  W.  C.  Wood 
the  husband;  and  that  the  trusts  in  favour  of  the 
children  cannot  arise  till  after  the  death  of  the  survivor 
of  all  three,— »m.  the  fiither,  the  husband,  and  the  wife. 
Vol.  XIV.  G  g  This 
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1851.  This  ddes  not  appear  to  me*  to  be  ineonsieteiit  wiA 

the  scope  and  obje^i  of  the  aettlemeat,  and  the  ivhele 
win  be  thai  xead  plai]ily»  without  strikiiig  kmt  a  weid, 
without  altering  a  weid,  and  wi&  eimply  inaertfng  eooh 
worde  as  aie,  I  think,  implied  in  Ihe  words  used  in  the 
settlement* 

.  '  *  ' "' 

•  The  result  wiH  be,  that  if  at  the  time  when  tiie 
1000£  firom  C.  fFiBiains*s  settlement  was  leodved,  the 
husband  Wood  wss  dead,  the  monejr  was  to  go  to  tiie 
widow,  if  alive ;  if  not,  to  the  children ;  and,  if  there 
were  no  obildven,  to  the  executors  of  the  surrivor  of 
the  husbsnd  and  wife.  If  TFood  the  husband  was  afiTe 
at  the  time  when  the  lOOOt  was  receiVed,  but  had  not 
efteted  any  insurance  on  his  own  life,  the  lOOOiL  was 
to  be  invested,  and  if  he  died  without  having  effected 
any  insurance  oh  his  own  life,  die  lOOOl  was  to  be 
faid  to  the  wife,  if  thien  alive,  if  not,  to  the  di8dren; 
and  if  no  children,  then  to  the  exeontoTB  df  the  smrviver 
of  the  husband  and  wife. 

;  I  have  throughout  this  case  assumed,  that  fF.  C. 
Wood  has  hot  complied  with  the  covenant,  or  entitled 
himself  to  receive  the  money;  and  I  am  deariy  of 
opinion  that  this  is  so;  and  that  the  circumstanoe  of 
his  having  effected  an  insurance  in  18S9,  not  now  in 
Ins  power,  is  no  oomplianoe  with  the  conditions  entitling 
him  to  receive  the  lOOOil  To  do  so  he  must»  in  my 
opinion,  have  effected  an  insurance,  which  should  have 
heeu  effected,  or  should  be  subsisting,  after  the  death  of 
C.  Williams^  so  that  the  trustees  might,  by  paying  tiie 
premiums  out  of  the  rents  of  the  settled  property,  and 
Iceeping  it  on  foot,  in  case  W*  C.  Wood  did  not  do  so, 
keep  it  up  as  a  security  for  the  money  secured  by  his 
bond  and  warrant  of  attorney.     This  the  trustees  had 

no 
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no  power  to  do  before  the  death  of  C.  WUUami  gave  1851; 
them  poeeesaion  of  these  rents,  and  as  W.  C.  fFood^s 
covenant  allowed  him  dz  months  after  the  death  of 
C  fVHUams  to  effect  the  insurance,  the  trustees  oould 
not,  by  any  action  on  the  covenant^  have  compelled 
him  to  effect  the  policy  or  pay  the  premiums  at  any 
eailier  period. 


BELL  V.  HORNBY.  Dee.  9. 

THIS  claim  being  called  on  the  Plaintiff  did  not  Where  s 
aoDear  Plaintiff  does 

appear.  n^^  w^^nf  oa 

a  claim,  ifc 
will  be  dis- 
missed Willi- 


Mr.  Rogers  appeared  for  the  Defendant,  and  asked 


that  the  claim  might  be  dismissed.  ^'^^.•■y  ^- 

^  dafit. 

A  question  arose  whether  it  was  necessary  to  pro- 
duce any  affidavits  to  entitle  the  Defendant  to  that 
order,  and  it  was  stated,  that  the  yice-Chancellor 
Turner  had  recently  required  an  affidavit  that  the  De- 
fendant had  been  served  with  the  writ  of  summons,  but 
that  on  consideration,  he  thought  it  was  unnecessary, 
as  the  Begistrar  would  not  draw  up  the  decree  .without 
the  certificate  of  the  Becord  and  Writ  Clerk. 

The  Master  of  the  Rolls  said  his  practice  had 
hitherto  been  to  make  the  decree  without  any  affidavit, 
conadering  that  the  appearance  of  the  Defendant 
shewed  that  he  had  been  served,  and  that  he  should 
therefore  make  the  order  dismissing  the  ckim. 


a  g2 
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1851. 


[  Dec.  6.  BURGESS  ©.  STURGES. 

An  equitable    FT^HIS  was  a  claim  by  an  equitable  mortgagee  of  real 
filcdaclaim  estates  against  the  official  assignee  of  the  mort- 

agiunst  the       gagor  alone^  to  obtain  a  sale  of  the  property  and  pay- 
che  mortgagor  ment  of  his  debt.  It  was  admitted  that  there  were  other 

either  that  the 

^L^?^f  '  Mr.  Horsey  asked  for  the  ordinary  decree,  with  a  direo 

which  there  tion  to  the  Master  to  summon  the  other  mortgagees 

might  be  siuiv-  under  the  18th  Order  of  the  22nd  o(  April  1850(a), 

'h?*^^^^  or,  at  all  events,  that  a  decree  might  be  made  referring 

or  that  a  de-  it  simply  to  the  Master  to  inquire  what  incumbrances 

SSc"toi.^  there  were,  and  their  priorities.     He  referred  to  the 

certain  what  8th  Order  to  shew  that  the  only  persons  who  need  be 

thm^^  named  in  the  writ  of  summons  as  Defendants,  in  the 

and  their         first  instance,  were  the  persons  against  whom  relief  is 
pnontiea.  .«        «      «  •       « 

The  Court  re*  directly  damied. 
fttied  the . 
^  order. 

The  Master  of  the  Rolls. 

.You  require  direct  relief  against  all  the  mortgagees, 
and  are  attempting,  in  the  presence  of  one  party,  to  ob- 
tain a  decree  against  three  or  four  who  are  absent.  My 
opinion  is  that  I  cannot  make  any  such  order.  You 
may  amend  the  claim. 

(a)  1 1  Beavan^  xxxvL 
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HEATH  r.  SAMSON.  ./«/i^29. 

TT  was  referred  to  the  Master  to  ascertun  where  Afordgnam- 

-^  Joseph  Count  de  PoHon  was  domiciled  in  August  under  the  cir- 

1844.   The  Master  reported  that  he  was  then  domiciled  cumatwces.  I 

in  England.    An  exception  was  taken  to  this  finding,  quired  an 

which  inttsted  that  he  was  at  the  time  in  question  do-  ^^{^  ^^' 

miciled  in  Fiednumt.  In  1819,  a 

Sardinitiu 
came  to  £fig'^ 
The  material  circumstances  relating  to  this  case  were  ''"<'>  ^nd  be- 
as  follows:  —  In  1797,  Count  de  Polkm  was  bom  in  tothe&rr. 
Spain,  of  Sardinian  parents.     His  parents  resided  in  ^"  ^™- 
Sardinia,  and  in  1819  he  came  to  England,  and  became  1881,  be  was 
attached  to  the  Sardinian  Embassy  in  London.  £  cSuS^ 

to  reside  ten 
Having  compromised  himself  by  some  connection  ^T^ewL 
with  the  Piedmont  revolution  in  1821,  he  was  in  that  ^^^  ^or  three 
year  displaced,  but. he  continued  for  ten  years  after-  d'Afih^n 
wards  to  reside  in  England  without  employment.     In  f'"'^  *"** 
1831,  he  was  appointed  Charge  d^Affaires,  and  after-  jrears  Minister 
wards  Counsellor,  of  the  Sardinian  Embassy.     From  j^^^*^ 
December  1833  to    October  1837,  he  held  diplomatic  was  appointed 
offices  in  the  Netherlands,  first,  as  Charge  d^ Affaires,  oiSinaiy  wa?" 
and  subsequently  as  resident  Minister  and  Envoy  Ex-  Minister  Ple- 
traordinaiy  and  Minister  Plenipotentiary  from  the  King  to  England^ 

of  Sardinia  to  the  King  of  the  Netherlands.  ^^  t^ned 

^  this  office 

On  until  his  death 
in  I84e.  Hdd, 


1797.  Birth  in  Spaw. 

1819.  Came  to  England. 

1821.  Displaced,  and  afterwards 
readed  ten  years  unat- 
tached in  England. 


Dates.  "I«°  ^^' 

dence  of  bis 


1831.  Charge  d*4faires  in  Eng-  declaration 

UnuL  and  acts,  that 

Charge  d*Ajfitve§  Ac  in  he  was  do- 

the  NetherUmdt.  ??^'/^i° 

Sardinian  ambassador  in      ^ 
London. 


1833, 
1837. 
1337, 
1846. 
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1851.  On  the  9th  of  October  1837,  he  was  appointed  Envoy 

£xtnu>rduiar7  and  Minister  Plempotentiarj  for  the 
Sang  of  Sardbda  to  the  Briti$h  Court,  which  post  he 
held  np  to  his  death  in  1846. 

The  material  part  of  the  evidence  as  to  dornksile  was 
as  follows!-^ 

His  daughter  having  died  in  1844,  he  pnvehased  a 
vaolt  for  her  and  himself  in  Kemml  Green  Cemetery, 
and  directed,  in  writing,  that  he  should  be  bnried  there. 

One  of  the  witnesses  stated,  that  in  1833,  upon  his 
suggesting  to  him  the  probability  of  his  return  to  &ir- 
dimo,  Count  Jn>Ihn  replied,  "No,  I  shall  never  live 
out  of  England  t  I  could  never  resdde  any  where  but  in 
LandanJ" 

Another  of  the  witnesses  stat^  as  follows: — "I 

met  Count  PoOon  in  the  month  of  September  1844,  at 

.  Turing  where  he  then  was  on  temporary  absence  from 

London,  a  few  months  after  the  death  of  his  daughter; 

and,  in  the  course  of  conversation.  Count  PoUan  alluded 

to  the  death  and  burial  of  hb  daughter,  and  informed 

me,  that  he  had  constructed  the  tomb  in  which  she 

.  was  buried  at  Kauai  Green  Cemetery  laige  enough  to 

contain  himself  as  well  as  his  daughter,  and  that  he 

intended,  when  he  died,  to  be  buried  there.    I  recollect 

suggesting  to  him,  that  he  might  be  relieved  of  his  ap-. 

.  pointment  as  Envoy  of  the  King  of  Sardinia  to  the 

'  Court  of  St  James%  or  he  might  think  proper  to  retire 

from  it,  and  in  that  event  I  said  to  him,  *  Of  course 

you  will  come  here  to  Turin  to  live;'  to  wluch  Count 

PoUon  replied,  <  No,  I  shall  not:  I  could  not  live  here; 

I  shall  live  in  London  ;  thaf$  mg  home  J  " 

I 

'  Another 


GASES  IN  CHANCERY.  44S 

'  Anodnr  mimm  stated,  Hiat  Count  de  JFWfen  hadno  1851. 
liotte  or  iBBtablkliinent  of  eerrftDts  anywherJB  bat  in 
lEw^bmdf  and  ihat  whenever  he  went  to  Jfat^,  he  left 
ftoB  9eacv«atBmrLondon9  and  thef  received  their  wagee 
during  the  time  he  waa  absent ;  and  he  had  ifepeatedly 
expressed  to  the  deponent  his  determination,  both  be- 
fore and  after  tiie  death  of  his  daughter,  to  live  in 
EnffUmd^  and  had  also  lieveral  times  alluded  to  the  pro- 
fcaUfity  of  his  reagning,  or  being  cBseharged  fMtn  his 
offidal  duties,  in  which  event,  he  stated  his  detennfai- 
atkm  not  to  go  to  five  at  Turin,  but  to  continue  to 
ireade  here,  in  England,  xmtil'his  death,  when  he  dened 
to  be  bntied'iii  the  vault  at.  Keiual  Oreev^  wUdi  he 
had  pniehased,  and  where  his  daughter  wasl>ttried. 

In  a  ktter  written  from  Turin  mAujmt  1944,  he 
expressed  himself  as  follows  :  —  <<  Did  yoti  give  tiie 
orders  for  mounting  the  hair  of  my  poor  Nya  ?  (his 
dtt^ter.)  Preserve  th^'witk  care' till  m^  return.  I 
diall  not  be  after  my  time,  for' kind  as  my  Cuaily  iM  to 
me  here,  my  heart  is  in  England,  and  my  home  must 
e«ec  bb  wheife  rest  tiie  ashes  df  that  '^dear  AngeL  ** 

This  evidence  in  support  of  an  English  domicile  was 
met  by  slight  evidence  on  the  other  side,  of  a  state- 
ment of  an  intention  of  purchasing  property  in  Sar- 
dinia, ''in  order  that  he  might  go  and. live  thercf  in 
the  villa  as  soon  as  he  left  London  and  fix  his  domi- 
cile in  his  native  country.''  Lietters  were  also  proved 
of  an  affectionate  character  to  his  near  relatives,  who 
were  all  rerident  in  Sardinia,  in  which  he  spoke  of  that 
country  as  being  "  our  country.** 

He  died  in  1846,  in  London,  in  the  exercise  of  his 
office  of  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary, and  was  buried  in  the  Kensal  Green  Cemetery. 

He 
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1851.  He  had  executed  a  deed  on  the  8di  of  August  IMi, 
the  yalidity  of  which  depend<ed  on  bis  domicile  at  that 
time,:  and  in  consequence,  the  reference  in  question  had 
been  directed.  The  Master,  liaving  found  that  heivas 
domiciled  in  this  country,  an  exception  was  taken  to 
the  finding., 

Mr.  Teed  and  Mr.  Ooldsmid  in  support  of  the.  ex- 
eeption.  The  domicile  of  origin  of  Count  de  PoUon  is 
admitted  to  be  foreign,  and  no. change  of  domicile  could 
be  effected  by  his  rendence  here  as  ambassador,  or  in  a 
diplomatic  capacity.  Again,  he  conld  not  have  dianged 
Ids  domicile  between  1821  and  1831,  for  he  was  then 
an  exile.  A  change  of  domicile  must  be  Tolttiitary,  but 
during  this  period  the  residence  out  of  his  own  country 
was  compdboiy.  Hiey  cited  Somervitle  v.  Soma'" 
ville  (a).  Burgees  Cammeniaries,  yol.  L  ch.  2. 

Mr.  Walpoley  Mr.  Messiter,  Mr.  Baupell,  and'  Mn 
Diekinsim  were  not  heard. 

The  Masteb  of  the  Rolls  was  of  opmion  that  the 
evidence  clearly  established  an  EnffUsh  domicUe. 


NoTK.  —  See  PMlHmote  on  DomtcUe,  79.  and  the  df ation  from 
Hmforl  in  the  note  (r). 
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ARGUED  AND  DETERMINED  1861. 

IN 

THE  ROLLS  COURT 

DUEINO   THl   TIMS   OF 

Sir  JOHN  ROMILLY,  Knight,  M.R. 


ROGERS  V.  ACASTER  jufy  21. 

JOHNITARCr  CLARK,  by  his  will  dated  in  1837,  The  relome 

devised  his  real  estates  to  his  wife  for  life,  and  andwifisofa 

afterwards  to  his  son  Oearge  Clark,  charged  with  the  «uni  of  money 

payment  of  10002L  to  Mary  Ann,  the  wife  of  Samuel  bond  to  A^ 

Stirrup,  wluch  sum  he  directed  should  be  paid  at  the  J|J|^iJ^*^fe 

end  after  i#.'s 
death,  held 
not  binding 
on  the  wife  on  her  surviving  both  A,  and  ber  husband. 
When  a  feme  covert  is  entitled  to  a  reversionary  interest  in  a  ckote  in  action^  the 
release  of  the  husband  is  as  inoperative  as  his  assignment,  to  bind  bis  wife's  right 
by  survivorship. 


Dates. 


1837.  ymofJohnD.C. 

1838.  March.  His  death. 
1838.  Aug.     Bond  o(  George  C. 

Vol.  XIV.  Hh 


1843.  Release  of  wife's  legacy* 

1844.  Samuel  Sttrmp  died. 
1848.  Death  of  widow. 
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end  of  twelve  calendar  months  next  after  the  decease  of 
his,  the  testator's,  wife,  EUzabeth  Clark. 

The  testator  died  in  March  1838. 

In  August  1838,  Oearge  Clark  executed  a  bond  to 
Elizabeth  Clarke  in  the  penal  sum  of  3900il,  conditioned 
for  securing  to  her  an  annuity  of  ML  for  life ;  and  for 
the  payment,  within  six  calendar  months  next  after  her 
decease,  of  the  sum  of  50021  to  Mary  Ann,  the  wife 
of  Samuel  Stirrup, 

George  Clark  died  in  1842. 

By  an  indenture,  dated  in  1843,  Samuel  Stirrup  and 
Mary  Ann  his  wife  released  the  executors  of  George 
Clark  from  these  two  sums  of  1000/.  and  500L 

Samuel  Stirrup  died  in  1844,  leaving  his  wife  sur- 
viving him,  and  Elizabeth  Clark  died  in  1848. 

In  this  suit,  which  was  for  administering  the  estate  of 
George  Clark,  the  Master  had  found,  that  the  two  sums 
of  1000/.  and  500/.  were  still  due  to  Mary  Aim,  the 
widow  of  Samuel  Stirrup.  The  executors  took  ex- 
ceptions to  this  finding,  which  now  came  on  for  argu- 
ment, and  the  question  raised  was,  as  to  the  power 
of  a  husband  to  release  the  reversionary  interest  of  his 
wife,  so  as  to  bind  her,  in  case  her  husband  died  before 
that  interest  fell  into  possession. 

Mr.  Roupell  and  Mr.  Elmsley,  in  support  of  the  ex- 
ceptions. 

^he.  rielease  is  a  complete  bar  to  this  daim.     The 

authbrities  as  to  the  effect  of  a  husband's  assignment  of 

--^ his 

\ 


\ 
\ 
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his  wife's  chose  in  actioHf  in  the  erent  of  his  death  1851. 
before  it  falls  into  possession,  have  no  application  to 
this  case.  There  is  a  broad  distinction  between  an 
assignment  and  a  release.  An  assignment  makes  no 
alteration  in  the  thing  assigned,  it  still  remains  as 
before  a  chose  in  action,  and  still  requires  a  reduction 
into  possession  to  complete  the  title ;  Purdew  y.  Jach- 
son  (a).  An  assignment  passes  only  the  interest  of  the 
assignor,  and  the  assignee  takes  a  mere  reversionary  in- 
terest in  a  chose  in  action,  and  that  not  reduced  into 
possession  (6).  But  a  release  has  an  operation  totally 
different  from  an  assignment ;  for  you  may  release  that 
which  you  cannot  assign,  as  a  possibility  &c. ;  Robinson 
v.  Bavasor  (c) ;  a  release  also  differs  in  its  operation 
from  an  assignment  in  this :  that  instead  of  preserving 
the  subject,  it  extinguishes  the  right  to  it,  and  thus 
renders  a  reduction  into  possession  unnecessary.  In 
the  decisions  upon  assignments  of  reversionary  interests 
in  choses  in  action,  the  Courts  have  always  carefully 
avoided  saying,  that  the  same  principles  were  applicable 
to  releases ;  Purdew  v.  Jackson  {d),  Honner  v.  Mor^ 
ton  (e),  Ashby  v.  Ashby  {g). 

There  are  many  authorities  which  shew  the  effective 
operation  of  a  release  of  a  husband.  Thus  the  in- 
terest acquired  by  the  husband  upon  his  marriage,  in  the 
debts  due  to  his  wife,  enables  him  to  release  them;  2  Roll 
Abr.  410. ;  10  Rep.  51  b.  ''  So,  if  any  wrong  be  done, 
or  obligation,  statute,  or  promise  made  to  her  [my  wife] 
alone,  or  to  her  and  me  together,  at  any  time  during 
the  marriage,  I  alone  may  release  and  discharge  this. 

And 

/  (a)  1  Ruu.  p.  44.  (d)  1  Ruts.  p.  49. 

/^-- — ■^)  lb.  28.  (0  B^uitel/,  p.  88.  / 

J  (e)  3   Vmer'M   Ah.  155.,   2nd  {g)  fColfyer,  553.  T^ 

edition.  f     * 
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1851.  And  if  my  wife  be  an  executrix  to  any  otfier  man,  I 
may  rektue  any  debt  or  duty  due  to  the  testator;** 
Skep.  Touch.  333. ;  1  Roper,  Husband  and  Wife,  240. 
(2d  ed.),  Brooke's  Abr.  Baron  and  Feme,  tit  80.  So  a 
husband  may  release  costs  awarded  to  his  wife  in  the 
spiritual  courts ;  Chamberlain  v.  Hewson  (a).  So,  if  **  a 
bond  be  given  to  a  wife  when  sole,  the  husband  might 
receive  the  money,  and  discharge,  or  release  it,  without 
any  consideration,  and  such  release  would  be  good;** 
Bates  T.  Dandy  (b).  Again,  a  husband  may  release  a 
legacy  of  his  wife  before  the  time  of  payment  arrives ; 
Anonymous  {c).  In  Gage  v.  Acton  (d).  Lord  HoU  said, 
**  That  where  the  wife  hath  any  right  or  duty,  which 
by  possibility  may  happen  to  accrue  during  the  co- 
verture, the  husband  may  by  release  discharge  it;  but 
where  the  wife  hath  a  right  or  duty  which  by  no  pos- 
sibility can  accrue  to  her  during  coverture,  the  hus- 
band cannot  release  it.'*  As  to  an  annuity  secured  by 
bond,  the  point  was  expressly  decided  by  the  Vice- 
Chancellor  of  England,  in  Hore  v.  Becher  (e).  He  says, 
'*  K  a  man  gives  a  bond  or  a  promissory  note  to  secure 
an  annuity  to  a  single  woman,  and  she  afterwards  mai^ 
ries,  her  husband  may  release  the  bond  or  note ;  and,  if 
he  releases  the  security,  there  is  an  end  to  the  annuity. 
In  the  case  in  Moore's  Reports(jg),  it  does  not  appear  how 
the  annuity  was  secured.  If  it  was  secured  on  land,  it 
is  perfectly  plain,  that  the  husband  could  not  release  it 
without  the  concurrence  of  his  wife :  in  order  to  extin- 
guish the  annuity,  she  must  have  joined  with  him  in 
levying  a  fine  of  the  land." 

So 

(tf)  1  Salk.  1 U.  (d)  VBaMwUf  8fift: L 

(b)  Cited,  3  Russ.  p.  78.,  and  (e)  12  Simons,  p.  4<57.  I 

2  ML  207.  (g)  Thompson    f.    Buiffr, 

(r)  2  Rolf.  Kep.  134.  Moore's  Rep.  522. 
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So  releases  by  the  husband  of  the  orphanage  share  of       1851. 
his   wife  have   been  supported;   Kemp  v.  Kel$ey{a)^ 
lots  V.  Medccdfe  (&)•  v. 

ACASTtA. 

An  indorsement  of  a  wife's  promissory  note  by  her 
husband  alone  would  defeat  her  right  by  survivorship ; 
Mason  v.  Marfan  {c\  and  it  has  been  held5  that  a  pay- 
ment by  anticipation  of  a  reversionary  legacy  is  good 
as  against  the  wife  surviving;  Doswell  v.  Earle{d). 
The  following  cases  were  also  referred  to ;  Sherrington 
V.  Yate$  {e\  Bond  v.  Simmons  {g\  Bush  v.  Dalway  (A), 
SHffe  V,  Everitt(i),  Whittle  v.  Henning{k)\  2  Roper, 
Husband  8f  Wife,  509.  (2nd  ed.);  2  Spence,  Eq.  Ap- 
pendix 2. ;  Bright,  Husband  if  Wife,  369. ;  Thompson 
V.  Butler  (/),  and  Belcher  y.  Hudson  (m). 

"Mx.  Lloyd,  Mr.  Walpole,  Mr.  Walford,  Mr.  Beales, 
and  Mr.  Wickens,  contra,  were  not  heard. 

The  Masteb  of  the  Rolls. 

I  shall  not  trouble  the  other  side  in  this  case ;  for  I 
think,  to  use  an  expression  of  Lord  Eldon,  I  should  be 
shaking  the  principles  of  law  to  their  very  foundation, 
if  I  acceded  to  the  argument  in  support  of  these  ex- 
ceptions. 

The  case  is  this:  —  In  1838,  a  gentleman  gave  a 
bond  for  3900/.  to  Elizabeth   Clark,   conditioned  for 

the 

(fl)  Ptec.  Ch.  544.  594.  (0  1  Myl  *  Cr.  37. 

(5)  1  i4/il.63.  Qt)  11   Beawm^  227.,  and  2 

\e)  2  Ad.  4-  EOii,  30.  PAi7^«,  731. 
id^  12  Vnev.  473.  (J)  Moore,  522. 

(e)  12  Alee.  ^  iv"S55.  (m)  Cro.  Jac.  222.,  and  Yel- 

(g)  3  Aik.  21.  veriott,  156. 
(A)  1  Fes.wnA9.,Md3Aik. 
680. 
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1851.  the  payment  to.  her  of  on  anDuity  of  80^  a  year>  and 
for  payment,  on  her  death,  of  500L  to  Mary  Anm 
Stirrup.  Mary  Ann  Stirrup  being  a  married  wonuugiy 
her  husband,  in  the  lifetime  of  Elizabeth  Clarke  re- 
leases this  sum  of  500Z.  to  the  executors  of  George 
Clark.  It  is  first  to  be  observed,  that  this  was  no 
debt  due  to  the  wife  or  husband ;  it  was  due  to  Eliza- 
beth Clark,  the  obligee  of  a  bond  for  39002.,  which  was 
conditioned  to  be  void  on  payment  of  the  annuity  to 
her,  and  of  50021,  after  her  death,  to  Mary  Ann  Stirrup. 
Here,  Mr.  Stirrup  professes  to  release  the  executors  of 
the  obligor  from  a  portion  of  the  bond  given  to  another 
person,  which  he  plunly  could  not  do.  The  husband 
died,  and  four  years  after,  Mrs.  Clark  died,  and  Mary 
Ann  Stirrup  then  claimed  this  sum  of  money. 

I  can  understand  this  distinction  between  a  release 
and  an  assignment : — Where  personal  property  is  vested 
in  possession  in  a  husband  in  right  of  his  wife5  he  can 
pass  it  by  assignment;  but  when  a  present  debt  is 
owing  to  his  wife,  he  may  either  receive  the  debt  or 
release  the  obligation.  Thus  in  the  case  of  a  bond  con- 
ditioned to  pay  either  a  sum  down  or  an  annuity  for 
life,  I  understand  that  the  husband  might  release  the 
bond,  and  that  the  security  being  released  there  could 
be  no  claim  after  his  death ;  but  I  do  not  understand 
that,  in  any  of  the  cases  cited  by  Mr.  RoupeU,  it  has 
ever  been  held,  that  a  husband  can  release  a  debt 
which  is  not  due  to  the  wife,  but  in  respect  of  which 
the  wife  may  hereafter  have  an  interest  There  is  a 
great  distinction  between  a  debt  due  to  the  wife  with 
an  immediate  right  of  action,  and  a  right  of  action 
which  may  arise  at  a  future  time.  Suppose  such  a 
case  as  this :  —  A  covenant  to  a  wife  to  pay  a  sum  of 
money  on  the  death,  of  her  husband.  Here  there  is 
a  present  obligation,  but  no  right  of  action  until  the 

breach. 
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hteaudhf  by  non-payment  after  the  death. of  the  husband.  1851* 
Conld  the  husband  release  such  an  obligation?  I  ap« 
prehend  he  clearly  conld  not,  and  no  authority  has 
been  cited  for  any  such  right.  It  is  not  established 
by  Ooffe  v.  Aeton  (a),  which  is  the  only  authority  at  all 
countenancing  this  doctrine,  and  as  to  which  case  Lord 
Kenyon  subsequently  said,  that  '*  the  opinion  of  Lord 
Holt  there  delivered  was  as  repugnant  to  the  rules  of 
law  as  of  equity "  (ft) ;  this  casts  a  cloud  over  that 
dictum  of  Lord  Holt  which,  it  is  to  be  observed,  was 
uncalled  for  by  the  case  then  before  him. 

It  is  not  difficult  to  put  a  case  in  which  the  doctrine 
cannot  be  true.  Take  the  case  of  a  man  leaving  his 
widow  executrix,  and  directing,  that  after  her  decease, 
his  daughter  should  be  executrix,  could  the  daughter's 
husband,  who  might  possibly  have  a  right  to  act  as 
executor  during  the  life  of  his  wife,  release  that  right 
in  the  lifetime  of  the  widow  ?  It  is  impossible  to  hold 
a  doctrine  leading  to  such  a  result 

The  authorities  cited,  in  which  the  interest  had  be- 
come vested  in  possession  during  the  coverture,  and  in 
which  the  husband  had  become  entitled  to  an  immediate 
right  to  the  property,  are  inapplicable  to  this  case. 
I  find  no  authority  or  decision  which  supports  the 
view  of  the  case  taken  by  the  Plaintiff,  but  I  find  many 
which  can  be  sustained,  only  on  the  principle  that  a 
husband  cannot  release  a  debt  due  tp  the  wife,  in  re- 
spect of  which  there  is  no  existing  right  of  action. 

I  am 

(a)  ]   Salk,  326.,   1   Comytu,  (6)  See  Meiboum  v.  Ewart, 

p.  69,   Carthew,  511.,    and    1      5  Term  R.  p,  385,  and  3  Ruu. 
Lord  Ray,  p.  523.  p.  88. 
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1851.  I  am  familiar  with  the  able  note  of  Mr.  Jacob y  in  his 

work  on  Husband  and  Wife  (a),  in  which  he  goes  through 
all  the  authorities  on  this  point.  As  to  the  case  of 
Hore  v.  Beefier  (b\  I  do  not  wish  to  say  anything 
further  than  this :  — that  the  Yice-Chancellor  of  l^ngland 
is  reported  to  have  stated,  that  the  husband  could  release 
a  bond  or  note  given  to  the  wife ;  which  he  might  cer- 
tainly do ;  but  I  do  not  understand  how  he  could  release 
the  bond  in  that  case,  which  was  given  to  trustees,  and 
not  to  the  wife. 

Again,  it  has  been  said,  that  where  a  wife  is  ex- 
ecutrix, the  husband  is  able  to  release  a  debt  due  to  the 
testator;  but  it  amounts  to  nothing  more  than  this:  — 
that  the  law  imposes  on  the  husband  of  an  executrix, 
duriug  coverture,  the  same  duty  and  obligation  as  if  be 
were  the  executor,  and  imposing  on  him  these  duties 
and  obligations,  he  performs  them  in  the  same  manner 
and  under  the  same  risk,  during  the  coverture,  as  if 
he  had  been  named  executor. 

In  respect  of  the  bond,  I  am  of  opinion  that  the 
Master  is  right,  and  that  the  500/.  belongs  to  Mary 
Ann  Stirrup. 

And  as  to  the  reversionary  legacy  of  10002.  given  hy 
the  will,  and  payable  after  the  death  of  the  widow,  I 
think  that  the  objection  to  payment  is  not  supported 
by  any  authority,  and  that  the  Master  is  also  right  in 
that  instance. 

(a)  Vol.  2.  page  609.  (b)  12  iSrm.  MS. 
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1851. 


EARLY  V.  MIDDLETON. 


Jtvne  25. 
Aug.  7. 


THE  testator  made  his   will  in   1827,  and  by  a  Bequest  of 
codicil,  dated  the  10th  tA  March  1832  he  gave  to  ffio^/JhiU 
Edward^  Alice j  Mary  and  Sarah  Early  (by  name),  the  dren  of  hi8 
children  of  Alice  Earlyy   a  daughter  of  the  testator's  nomnatim,  ' 

brother,  Henry  Taumsend,  a  legacy  of  500/.  each,  and  followed  by  a 
,*        ,/,         ^  -r    ,!  1       like  gilt  to 

he  added:  —  *'  Item,  I  direct  my  executors  to  pay,  by  each  of  the 

and  out  of  my  personal  estate  exclusively,  the  sum  of  ^jJ^^'^^^JoJo"" 

50021  a  piece  to  each  child  that  may  be  bom  to  either  to  any 

of  the  children,  of  either  of  my  brothers,  lawfully  be-  ^^^^  h^, j 

gotten,  to  be  paid  to  each  of  them  on  his  or  her  at-  not  to  include 

taining  the  age  of  twenty-one  years,  without  benefit  of  a,  JB.,  bom 

of  survivorship."  at  the  date 

of,  but  not 
named,  in  the 

The  testator  died  on  the  same  day.  ^***'    ^f^^» 

-^  also,  on  the 

same  will,  by 
At  the  date  of  the  codicil  there  were,  besides  the  x«icA**tliat  a 
four  children   of  Alice  Early,  mentioned  in  the  will,  child  born 
another  child,  Martha  Early,  who  was  bom  on  the  4th  ^tor's  death 

of  December^  1828,  and  two  others.  was  not  en- 

titled, and  by 
8ir  J.  L. 
Martha  Early,  having  attained  twenty-one,  filed  this  ^"^^/  Bnice, 
claim  against  the  trustees  of  the  will  to  obtain  payment  children  did 
of  500i  and  interest  in  respect  of  her  alleged  legacy.       ^^^l  """■ 

legacies. 

Upon  the  same  codicil,  Bir  John  Leach  had  decided, 

in  Starrs  v.  Benbow  (a),  that  a  child  of  a  child  of  one  of 

the  testator*8  brothers,  born  after  the  testator's  death, 

was  not  entitled  to  a  legacy  of  500/.,  and  in  Early  v. 

Benbow 

(a)  2  Mt/i.  4-  A^  46. 
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1851.  Benbaw  (a),  it  was  decided  by  Sir  J.  L.  Knight  Bruce, 
on  the  same  codicil,  that  the  four  children  of  AKce  Early 
mentioned  in  the  codicil  were  not  entitled  to  cumulative 
legacies  of  two  sums  of  500/. 

Mr.  R.  Palmer  and  Mr.  Bevir,  in  support  of  the 
claim.  It  has  been  decided,  that  a  gift  to  children 
*^  which  shall  be  begotten**  or  *'to  be  b^otten**  does 
not  confine  a  devise  to  future  children,  but  that  it  in- 
cludes children  in  existence  antecedently  to  the  making 
of  the  wilL  Lord  Coke  (i)  says,  that  as  **procreatis  " 
shall  extend  to  the  issues  begotten  afterwards,  so  ''pro- 
creandis^  shall  extend  to  the  issues  begotten  before, 
2  Jarman  on  Wills  (c),  2  Roper  on  Legates  (rf),  Hewet  v. 
Ireland  (e\  where  the  words  "  as  shall  be  begotten  " 
were  held  to  include  a  daughter  ten  years  of  age  at  the 
date  of  the  settlement ;  Doe  v.  Hallett  (g)^  where  the 
words  were  " lawfully  tobe  b^otten ;  **  HelbUthtoaiie v. 
Cartwright  (A),  where  the  expression  was  "  hereafter  to 
be  begotten ; "  and  Wilkinson  v.  Adam  (t),  where  the 
devise  was  **  to  the  children  I  may  have  by  A.  Z*.",  it  was 
held  that  natural  children  in  esse  at  the  date  of  the 
will  were  entitled. 

2.  But,  supposing  that  the  testator  incorrectly  de- 
scribed the  number  of  the  children,  yet  they  were  all 
entitled,  as  in  Garvey  v.  Hibbert  (A),  where  the  gift  was 
to  the  three  children  of  A.  the  sum  of  6002.  each,  and 
there  were  four  bom  before  the  date  of  the  will,  it  was 
held  that  they  were  each  entitled  to  a  legacy ;  2  Jar^ 
man  on  Wills  (Z),  and  Harrison  v.  Harrison  (m). 

In 


f- 


ifiXJ^C^Xjt^^^.  {g)  1  Man.  <$•  Selw.  124. 

''{b)  Co.  LU.  80.  b.  (A)  Ca,  temp,  Taibot,  31. 

(c)  P.  101.  (0  1  Vet.  4-  B.  483. 

(d)  P.  1512.  4th  ed.  (k)  19  Vetey,  12j 

(e)  1   P.  WiUiams,  42C.,  and  (/)  Pi  108. 
2  Colfyer^  344.  note.  (m)  1  Ruu.  4r  MyL  72. 
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In  Giles  y.  Giks{a\  Jarvis  v.  Pond  (&),  the  children  of  1861. 
parents  dead  at  the  dates  of  the  wills  were  held  entitled 
to  take  by  substitution.  Where  a  settlement  was  in 
favour  of  A.  B.  "  until  he  shall  become  bankrupt, "  and 
he  had  become  bankrupt  seven  days  previously,  and  was 
uncertificated,  it  was  held  that  the  property  went  over ; 
Mamnng  v.  Chambers  (c).  The  word  **  may  "  is  of  an 
uncertain  meaning :  but  the  effect  of  the  whole  clause  is 
to  give  to  those  children,  nominatimy  whose  names  were 
known  to  the  testator,  and  to  all  others  bom  in  his  life- 
time by  the  general  description.  Neither  Sir  John 
Leach  nor  Sir  J.  L.  KniglU  Bruce  decided  the  present 
question,  for  it  neither  arose  nor  had  they  the  proper 
parties  before  them  to  contest  it. 

Mr.  Teed  and  Mr.  Shebbeare.  There  are  eight  other 
children  who  stand  in  the  same  position  as  the  Plaintiff, 
and  they  also  will  be  entitled  if  the  Pliuntiff  succeeds. 
The  principal  authorities  relate  to  real  and  not  to  personal 
estate,  and  depend  on  words  of  limitation,  as  to  ^.  ^^ 
hiBredibus  procreatis  or  procreandis.  The  present  case 
differs  from  all  those  cited ;  for  there  is  a  gift  to  certain 
persons  of  a  class  by  name,  and  also  an  additional  gift  to 
all  of  the  class  which  may  be  born,  evidently  pointing  to 
future  births.  If  it  included  all  the  children  of  all  the 
brothers  bom  or  to  be  bom,  the  gift  would  be  void  for 
remoteness ;  it  must  therefore  be  limited,  and  the  ex- 
tent of  such  limit  is  settled  by  Sir  John  Leach.  He 
says:  — "the  words,  *may  be  bomi  provided  for  the 
birth  of  children  between  the  making  of  the  will  and 
the  death."  The  constmction  of  this  will  cannot  be 
affected  by  the  events  which  have  occurred,  or  on  any 
consideration  of  what  may  be  reasonablx^^aupposed.  to    > 

be""'i 

I  • 

— VM^w.  360^ (c)  V.  C.  jr.  2?.  I  Ap.  1847. 

flpO  9  55rmow,~549.    "^ 
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1851.        be  the  ]>rol>able  intention  of  the  testator.     The  ri^Iits 
^^^^^^^     ^f  ^^^  parties  depend  on  the  expressions  alone. 


V. 
MlDDUCTOII* 


Mr.  R*  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 


Aug,  7.  The  Master  of  the  Bolls. 

This  is  the  claim  of  a  lady  of  the  name  of  Martha 
Early,  who,  having  attained  her  age  of  twenty-one 
years,  claims  to  be  entitled  to  a  legacy  of  500L  under 
the  codicil  of  the  10th  of  March  1832,  to  the  will  of 
William  Toumsend,  dated  the  31st  of  March  1827. 

The  words  of  the  codicil  which  raise  this  question  are 
as  follows :  "  Item,  I  give  "  &c 

The  codicil,  it  is  to  be  observed,  gives  l^acies  of 
500/.  each  to  Edward,  Alice,  Mary,  and  Sarah,  four  of 
the  children  of  the  testator's  niece  Alice  Early,  and 
he  had  by  the  codicil  made  WilUam  Tawfuend  Early, 
another  son  of  his  niece,  devisee  in  reversion  of  the  real 
estate,  after  the  death  of  his  father  and  mother. 

There  were  living  at  the  time  of  this  codicil  three 
other  children  of  John  and  Alice  Early.  One  of  these 
children  was  the  present  claimant,  Martha  Early,  who 
was  bom  subsequently  to  the  date  of  the  will,  and  who, 
at  the  date  of  the  codicil,  was  of  the  age  of  three  years 
and  three  months,  or  thereabouts.  The  question  is, 
whether  these  three  children  take  any  benefits  under 
the  words  of  this  codicil,  —  viz.  **  500i  a  piece  to  each 
child  that  may  be  born  to  either  of  the  children  of  either 
of  my  brothers." 

In 


MlllDLVrON. 
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In  StorrsY.  Benbaw(a)  Sir  J.  Leach  decided,  that        1851. 
children  born  after  the  decease  of  the  testator  could  not     ^^^^ 
take.     The  Master  of  the  Soils  there  expressly  statep,    ^^     ». 
tliat "  the  words  *  may  be  bom'  provided  for  the  birth  of 
children  between  the  making  of  the  will  and  the  death." 
The  question  did  not  arise  whether  the  codicil  gave  any 
interest  to  children  existing  at  the  time  of  the  codicil ; 
and  although  the  word  ''will"  is  used,  I  incline  to 
think  that  the  Master  of  the  Bolls  had  not  present  to 
his  mind  any  such  question  as  that  of  children  bom 
between  the  date  of  the  will  and  of  the  codicil,  but 
tliat  he  used  the  word  *'  will"  as  synonymous  with 
"  codicil." 

In  the  case  of  Early  v.  Benbaw  (&),  this  codicil  was 
again  made  the  subject  of  judicial  decision.  That  was 
a  bill  filed  by  Edward^  AUce,  Mary,  and  Sarahy  the 
four  children  of  Mrs.  Early ^  claiming  legacies  of  500L 
each,  under  the  words  in  the  codicil,  *''  that  may  be 
bom ; "  and  the  Vice-Chancellor  Sir  J.  Knight  Bruce 
has  decided,  that  the  word  ''  may  "  cannot  be  read  in  so 
unrestricted  a  sense  as  to  allow  all  those  children  of 
Mrs.  Early f  who  should  be  living  at  the  death  of  the 
testator,  including  the  four  who  had  bequests  already 
made  to  them,  to  participate  in  the  bequest  contiuned 
in  these  words. 

The  question  before  me  really  amounts  to  this:-^ 
whether  I  can  read  the  word  ''  may "  to  the  extent  of 
letting  in  those  children,  who  being  alive  when  the 
codidl  was  executed  are  not  mentioned  in  it. 

I  am  of  opinion  that  this  question  is  concluded  by 
the  decision  of  the  Vice-Chancellor ;  indeed  I  think  that 

both 
(a)  2  MyL  i  K,  page  48.  (6)  2  CoU.  342. 
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1851.  both  the  decisions  of  Sir  John  Leach  and  of  Sir  J. 
Z.  Knight  Bruce  concur,  and  that  both  of  these 
Judges  considered,  that  the  words  were  prospective  and 
descriptive  of  persons  to  be  bom  subsequently  to  the 
date  of  the  codicil,  but  descriptive  also  of  persons  who 
were  to  be  bom  before  the  death  of  the  testator.  It  is 
useless  to  speculate  on  the  motives  of  the  testator,  or  to 
endeavour  to  discover  his  object  in  selecting  four  only 
out  of  seven  existing  children,  and  including  all  the 
children  that  might  afterwards  be  bom  during  his  life, 
and  thus,  in  excluding  these  children,  who,  from  their 
tender  years,  could  not  have  given  any  personal  motive 
for  their  exclusion. 

One  cause  of  erroneous  constraction  of  wills  arises, 
as  I  believe,  from  not  confining  attention  to  an  attempt 
carefully  to  discover  the  meaning  of  the  words  the  tes- 
tator has  used,  instead  of  attempting  to  consider  what,  in 
the  circumstances  of  the  case,  it  was  probable  that  a  rea- 
sonable man  would  or  ought  to  have  intended,  and  then 
endeavouring  so  to  mould  the  expressions  as  to  make 
them  bear  that  construction.  It  appears  to  me  to  be  an 
inconsistent,  and  to  some  extent  unreasonable,  distribu- 
tion of  his  bounty ;  but  finding  it  expressed  in  the  words 
before  me,  I  cannot  make  a  will  for  the  testator,  or  go 
beyond  what  he  has  expressed.  It  would,  in  my 
opinion,  be  inconsistent  with  the  decision  of  the  Vice- 
Chancellor,  Sir  J.  Knight  Bruce,  if  I  were  to  hold  that 
the  prospective  words  could  apply  to  three  out  of  eight 
existing  children  and  not  to  the  others,  simply  because 
he  had  shewn  that  the  five  were  objects  of  his  bounty, 
and  that  he  had  been  silent  respecting  the  other  three. 

I  concur  in  the  reasoning  and  the  decision  of  the  Vice-' 
Chancellor,  but  in  so  concurring,  I  am  bound  to  decide, 
that  the  reasoning  and  principles  of  that  decision  ex- 
tend 
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tend  to  the  case  of  Martha  Early ^  the  present  claim*        1851. 
ant,  as  well  as  to  the  brother  and  sisters,  who  are     ^*^*^^^*' 
named  as  legatees  in  the  codicil.  v. 

MiDDLBTON. 

The  result  is,  that  the  claim  must  be  dismissed  with- 
out costs,  but  the  Defendants  may  have  their  costs  out 
of  the  estate. 


ADDISON  V.   BUSK.  Aug.  5. 

LEE  V.  BUSK. 

THE  testatrix,  Mary  TibUha  Lee^  by  her  will  dated  Bojucst  of 
,«.*.«.         1..        1  1  1        residue  to 

m  1847,  after  devising  her  real  estate,  gave  her  joAn  L.,  but 

residuary  personal  estate  to  John  Addison  and  Henry  jfiJ"5Sfc. 

William  Busk,   upon  trust  for  John  Lee,  but  if  he  time  of  the 

should  die  in  her  lifetime  without  leaving  any  child  or  ^^hoIJt  ieav- 

children  him  surviving,  then    she  directed  that  the  ing  children, 

residue  of  her  trust  monies  should  be  in  trust  for  the  charles  L. 

Rev.  Charles  Lee.  Hdd  that  the 

children  of 
John  L,  took 

John  Lee  did  die  in  the  lifetime  of  the  testatrix,  but  noting  by 

implication, 
leaving  children,  who  now  claimed  to  be  entitled,  by      hi  such  a 

implication,  to  the  testatrix's  residuary  personal  estate,    ^^^js  recdve* 

the  same  ron- 
These  were  two  claims  filed  ;  the  first  by  one  of  the  the*caM"of  a 
executors  against  his  co-executor  alone,  and  the  second  residue,  as  in 
by  the  children  of  John  Lee  agunst  the  executors.  legacy. 

Mr.  R.  Palmer  and  Mr.  Goldsmid  in  support  of  the 
claim  of  the  children  of  John  Lee.  There  is  no  gift  to 
Charles  Lee  unless  John  Lee  should  die  leaving  no 
children.  His  interest  was  postponed  for  the  sake  of 
such  children,  and  it  was  the  evident  intention  of  the 

testatrix 
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1851.  testatrix  that  such  children  should  take ;  they  must  con- 
sequently take  by  implication.  There  are  several 
authorities  in  favour  of  such  a  construction.  Thus  in 
Ex  parte  Rogers  {a)  the  testator  gave  a  legacy  in  trust 
for  his  niece  for  life,  *'  and  at  her  decease  without  child 
or  children,  the  principal  sum''  to  go  to  her  sister's:  it 
was  held  by  Sir  JV.  Granty  that  the  children  took  by 
implication.  In  BMn  v.  Walker  (6)9  the  testator,  who 
had  made  no  previous  gift  to  Athaliah  Bibin,  directed, 
that  if  she  died  without  issue,  then  the  moiety  of  his 
leasehold,  ^^  before  given  to  hb  said  niece  Athaliah 
Bibin,"  should  go  to  E.  V.:  it  was  held,  that  Athaliah 
Bibin  took  by  implication.  In  Blaektoell  v.  Btdl  (c), 
under  a  devise  of  real  and  personal  estate,  in  trust  at 
his  (the  testator's)  wife's  death,  it  was  held,  that  his  wife 
took  a  life  estate  by  implication.  In  Coekshott  v.  Cock^ 
shatt(d)y  several  gifts  were  made  to  certain  persons^  but 
the  devisees  were  ^'  not  to  be  put  in  possession  of  the 
estates  so  long  as  his  wife  Margaret  Coekshott  kept  his 
widow ;  "  and  as  to  other  part  the  legacy  was  given  *'at 
the  death  of  his  said  wife  Margaret,"  and  a  third  ffft 
was  '^  at  the  death  of  his  said  wife  Margaret,  or  when 
she  ceased  to  be  his  widow:"  it  was  held,  that  the 
widow  took  an  estate  for  life,  by  implication,  both  in 
the  real  and  personal  estate. 

In  Wainetoright  v.  Wainewright  («),  the  testator 
gave  his  residue  to  trustees  to  lay  out  and  maintain  his 
great  nephew  until  twenty-one.  The  will  contained 
no  direct  gift  to  him  of  the  capital,  which  was  given 
over  in  case  of  his  death  under  twenty-one :  it  was  held, 
that  he  took  by  implication.     In  Bird  v.  Hunsdon  {g) 

there 

\       ia)  2  Haddock,  449.  (rf)  2  CoUifer,^;^^^     f 

y  \bj  2  Amb,  66V.  (<r)  S  i^escy,  557.         *       — 

(r)   1  Keen,  176.  (g)  2  Swan,  342.  '  "  ■••*^, 
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there  was  a  gift  to  M,  M.  as  long  as  she  lived  single,  1851. 

and  had  no  child,  and  a  gift  over  on  her  death  :  it  was  jj^,^^ 

held,  that  her  interest  did  not  cease  on  her  marriage.  _r. 


Busk. 


The  cases  of  Andree  v.  Ward(a)y  Greene  v.  Ward{b)^ 
Eanelagh  v.  Ranelagli  (c).  Cooper  v.  Pitcher  (rf),  were 
cases  of  pecuniary  legacies,  and  are  inapplicable  to  a 
case  of  residue,  where  every  presumption  is  to  be  made 
pgainst  a  lapse. 

The  same  words  may  have  a  different  construction 
when  used  in  relation  to  different  properties ;  and  the 
Court  always  leans  strongly  to  a  construction  which 
will  prevent  a  lapse.  Even  in  real  estate,  where  there 
is  a  gift  to  A.  for  life,  with  a  gift  over,  in  default  of 
issue  of  A.y  the  words  "  in  default  of  issue  "  create  a 
gift  hy  implication  to  the  heirs  of  the  body  of  A.  and 
give  him  an  estate  tail,  in  order  to  enable  his  issue  to 
take  through  him.  They  also  cited  Clarke  v.  LuIh 
boek{e\  Forth  v.  Chapman  (ff),  Papillon  v.  Voice  {h\ 
Weakley  dem.  Knight  v.  Rugg{i)^  Doe  dem.  BaniJieU 
V.  Wetioniji). 

Mr.  FiJber  and  Mr.  Greene  were  not  called  on. 

The  Master  of  the  Rolls. 

I  think  this  case  is  expressly  decided  by  the  authori- 
ties, and  which  render  it  impossible  for  me  to  hold,  that 
the  children  tike  anything  by  implication :  I  cannot 
give  to  the  same  words  a  different  construction  when 

used 

(a)  1  Bvu.  260.  (g)  1  P.  Wmt.  663. 

~)a^7262.  (A)  8  P.  Wwi.  471. 

(e)  18  Beawn.  200.    .  (t)  7  TWwr  Reft.  8«.   . 

"  Hare,  4b5.    _     *  \k)  2  Bos.  *  -P.  324. 
7)  1  r.4-C.(C.C>492. 

Vol.  XIV.  '      li 
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1851.       used  in  relation  to  a  residue  from  that  irbich  I  should 
Addisw      when  applied  to  a  simple  legacy. 


Busk. 


Here  the  testatrix  knew  how  to  express  a  gift  to  the 
children,  for  she  hns  done  it  in  the  case  of  the  real 
estate.  It  is  possible  that  some  words  have  been  left 
out,  but  it  is  not  the  province  of  the  Court  to  supply 
them,  and  thus  make  a  will  for  a  testator.  I  am  of 
opinion  that  it  is  impossible  on  this  will  to  raise  n  pft 
by  implication  in  favour  of  the  children;  and  their 
daim  must  therefore  be  dismissed. 
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1851. 


CATOR  V.  CATOR.  Aug.  a. 

npHIS  was  a  special  cose  stnted  under  th«  13  &  14  A  testator, 
^    Vhte.  S5.,  and  was  to  the  following  effect :  -      J^^J''  "^^ 

to  his 

The  Earl  of  Scarborough,  by  his  will,  dated  the  13tli  iSrher' 

of  October  1826,  bequeathed  as  follows:  —  "  I  give  and  sepnraie  use, 

bequeath  unto  my  said  daughter  Anna  Maria  Lumhy,  mainder  to 

and  my  daughter  Louisa  Frances  Cator,  the  sum  of  ^^  *^*"''lr^!J* 
^       .    ^  ^  '  By  a  codicil, 

10,000/.  a  piece;   the  said  sum  of  10,000/.  to  Anna  headed  as 

Maria  to  be  payable  to  her  with  interest  at  5  per  cent.  Jj  hiraoiU  "' 

from  the  day  of  my  death,  at  the  end  of  twelve  months  citor,"  to  add 

next  aft^r  my  death,  and  the  sum  of  10,000/.  to  the  ga^L"  nothi-"^ 

said  Louisa  Frances  Cator  to  be  settled  as  follows :  —  l^^c)  **  ^^  ^^^ 

the  interest  thereof  to  be  paid,  from  the  time  of  my  children,  (or 

death  during  her  life,  by  the  trustees  in  this  my  will,  th«r  sole  use 
1,,/.,'  I  and  benefit  &c. 

into  her  own  hands,  to  and  for  her  own  separate  and  &c.,"  and  or.e- 

sole  use  and  benefit,  and  not  to  be  subject  to  the  debts  J.e"Jj„g*^.l'to 

or  control  of  her  present  or  any  future  husband ;  and  at  his  daughter 

her  death,  the  principal  money  to  be  divided  amongst  ""^  j[, J^  g^[^ 

her  children  or  their  issue,  in  such  proportions  as  she  "se  and  be- 

shall  by  will  direct;  and  for  want  of  such  direction,  that  the 

equally  amongst  such  of  her  children  as  shall  be  then  tia;n!*^^*''  ^^^ 

living,  and  the  issue  of  such  of  them  as  shall  be  then  jn  the  gitt<i  by 

dead,  such  issue  taking  only  amongst  them,  in  equal  the  codicil. 

shares,  such  part  or  proportion  only  as  their  respective 

fathers  or  mothers  would  have  been  entitled  to  if  then 

living."    There  was  a  gift  over,  in  case  there  was  no 

child  or  children  or  issue  of  any  child  or  children  of  his 

daughter  Louisa  Frances  Cator  living  at  her  death. 

li  2  By 
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!851.  By  a  codicil,  dated  the  lllh  of  Octcber  1834,  he  ex- 

^^'^^^     pressed  himself  as  follows :  — 


V, 


Catob.  «  October  11th,  1834.     Head  of  instructions  to  my 

solicitor  J.  Lee^  to  add  to  my  will  the  codicil  follow- 
ing: —  In  addition  to  my  former  bequests,  I  leave  to 
my  dear  wife  Lady  S.  80,000/.,  or  interest  thereon  at 
5  per  cent,  out  of  my  different  investments,  and  at  her 
decease  50,000i  of  that  sum  to  my  daughter  Z.  F.  C." 
(meaning  Louisa  Frances  Cator)  **  and  children,  fur 
their  sole  use  and  benefit  &c.  ftc." 

"  The  remaining  30,000/.  &c  &c 

"  To  my  daughter  A.  M.  L^  (meaning  Anna  Maria 
Lnmley)  «  and  L.  F.  C."  (meaning  Louisa  Frances 
Cator)  "  each  20,000/. 

"  Then,  and  after  all  my  other  legacies,  just  debts, 
and  law  expenses  depending  on  the  vexatious  and  un- 
just suit  are  discharged,  the  residue  of  my  property  to 
be  divided  in  three  equal  parts,  —  viz* 

"  To  my  daughter  L.  F.  CJ^  (meaning  Louisa  Frances 
Cator)  **  and  children,  for  their  sole  use  and  benefit  one 
part ;  daughter  H.  B.  M.  S.  and  her  younger  children 
one  part,  and  one  part  between  my  brothers  S.  H.  L. 
and  Sir  fV.  L-y.  fur  their  joint  lives.  Then  and  after 
their  decease,  to  be  divided  between  the  first  and 
second  parlies, — viz  my  daughter  Z.  F.  C.  &c.  &c.  and 
my  daughter  //.  2?.  AT.  S.  and  her  younger  children." 

Louisa  Frances  Cator,  described  in  the  codicil  as 
L.  F.  C,  had  seven  children,  five  born  in  the  testator's 
vife,  and  two  afterwards;  and  the  question  waa^  what 
iNitercst  Lady  L.  F.  Cator  took  in  the  50,000/.  and  in 
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the  one  third  of  the  residue.     It  was  stated  that  in  a        1851. 
case  of  Cator  v.  Sutton^  arising  out  of  this  will,  the     ^^^"^^^^ 
Vicc-Chancelior  of  England  had  held  that  Lady  Frances  r. 

Cator  took  a  life  interest  in  the  20,000/.  legacy  with  Cator. 
remainder  to  her  children ;  and  that  in  Sutton  v.  Torre 
(1842),  Sir  James  Wigram  had  held  upon  the  samo 
will»  that  Lady  H.  B.  Manners  Sutton,  designated  by 
the  initbds  77.  B.  3L  S.y  and  her  younger  children,  took 
their  one  third  of  the  residue  as  joint  tenants. 

Mr.  Wdlpole  and  Mr.  Selwyn,  for  the  children  of 
Lady  L.  F.  Cator,  horn  in  th3  testators  lifetime,  cited 
JViliCs  Case(a)t  Gordon  v.  Whieldon  {b\  and  argued, 
that  the  children  and  their  mother  took  absolute  in- 
terests, and  that  no  definite  meaning  could  be  given  to 
the  expression  ^^  &c.  &c."  Tiiey  distinguished  this  case 
from  Vaughan  ▼.  Tlie  Marquis  of  Heaxlfort  (c),  where 
the  bequest  was  executory  *^  to  the  Marquis  of  //.  and 
his  children,  to  be  secured  for  their  use." 

Mr.  Lloyd  and  Mr.  Farrer,  for  the  younger  children, 
born  after  the  death  of  the  testator,  argued  that  the 
children  took  as  tenants  in  common;  Woodgate  v. 
Unwin  (d), 

Mr.  Wtlfurd^  for  the  husband,  argued  that  there  was 
nothing  in  the  wiil  excluding  the  marital  right  as  to 
the  50,000/.,  and  the  one  third  of  the  residue. 

The  Masteb  of  the  Rolls  (without  hearing  the 
other  side)  said,  that  he  thought  the  gifts  to  Lady  L. 
Cator  and  that  to  Lady  Manners  Sutton  very  different,  fur 
the  latter  took  nothing  under  the  will,  while  the  former 

took 

{a)  6  Bep,  17.  b.  (r)  10  ^Imru,  639.  _  / 
{b)  11  Btacun,  170,                     id)'TStmHi,  m.'^   '  ^'/^ 
/i3 
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took  tho  10,000/.  for  life  for  her  separate  usci  with  re* 
maiader  to  her  children. 

That  the  codicil,  which  commenced  with  the  words 
**  Head  of  indtriictions  '*  to  his  solicitor  to  add  to  his 
will,  was,  in  some  sense,  executory,  and  although  the 
words  "  &c.  &c  &cJ**  were  extremely  vogue,  yet,  on  the 
whulc,  it  appeared  to  him,  that  the  instructions  in  the 
codicil  amounted  to  a  direction  to  the  solicitor  to  settlq 
the  bequests  thereby  given  to  Lady  Louisa  Catnr,  in 
the  same  manner,  and  on  the  same  trusts  as  the  be* 
quests  by  the  will.  That  he  was  therefore  of  opinion, 
that  she  took  a  life  interest  only  in  those  funds. 


Costs  were  ordered  to  be  paid  out  of  the  fund,  and 
all  other  questions  were  reserved. 
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HOLLIDAY  V.  OVERTON.V/J/t^  4^^/  Feb.  14. 

TN  1825>  Mary  Heathcote,  a  widow,  being  about  to  Settlement  on 

•*   marry  Edmund  Drayton^  a  settlement  of  her  real  JJJjj^  power' 

and   pei*8onal  estate  was  executed,  whereby,  after  re-  for  her,  during 

citing  that  it  was  agreed  to  settle  the  property  for  coverture,  to 

her   sepamte  use  for  life,  and  after  her  decease,  for  appoint  by 

making  "  a  provision  for  the  children  of  her  former  default,  over. 

marriage  (subject  nevertheless  to  a  iK>wer  of  appoint-  ''eK'»onthe 

raent  on  the  part  of  Mary  Heathcote,  by  will  or  testa-  an  appoint- 

mentary  instrument,  to  be  executed  in  manner  therein-  ^ter  tJie  co-* 

after  provided),"  she  proceeded  to  convey  the  property  yerture,  was 

to  a  trustee,  his  heirs  &c.,  in  trust  for  her  separate  ^  Convei-ance 

use  for  life,  and,  after  her  decease,  in  trust  for  such  of  real  estate 

1  •  1    «^         »»      f  •  1  f      1        to  a  trustee 

persons  **  as  the  said  Mary  Heathcote,  in  and  by  her  jn  fee,  in  trust 

last  will  and  testament  or  instrument  testamentary,  or  (?/  °"®  f"*" 

.  .        V        1  "fe. »""  after- 

in  the  nature  of  a  will  m  writmg,  to  be  signed  and  wards  to  her 

published  by  her   in  the   presence  of  three  or  more  <^'-"<'|jc"> 

credible   witnesses,   upon    testamentary   considerations  Itiere  being 

only  during   the    intended  coverture^  shall   direct   and  "q  thelHiiire 

appoint ; "  and   in  default  of  such  appointment,  "  in  held  that  the 

trust  for  the  children  of  Mary  Heaihcote,  equally   to  be  for  life. 

divided  between  them,  share  and  sliare  alike,  as  tenants    J^*^®  C^"^" 
,  .   .  „  effect  of  the 

m  common  and  not  as  jomt  tenants.  operative  part 

of  a  deed  can- 
not be  cut 
In  1832,  during  the  coverture,  she  executed  an  ap-  down  hy  the 

pointment  which  turned  out  to  be  invalid.    Edmund  ^^^^^^^^* 

Drayton 

Dates. 
1A25.  Settlement.  i  1845.  Appointment. 

1835.  Death  of  husband.  i 

/i  4 


468  CASES  IX  CHAXCEKY. 

1852.        Drayton  died   in    1835,   leaying  his  irife  earviriiig, 
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who,  in  1845»  ezecated  a  will  according  to  the  pre- 
T. '"       scribed  formalities,  whereby  she  ]4)pointed  the  property 
0rERT05.     iijquegtion. 

The  Plaintiflfa  in  this  claim  insisted,  that  as  the  power 
was  only  to  be  executed  **  during  the  intended  cover- 
ture,**  the  will  of  1845  was  invaUdt  bdng  executed 
afterwards. 


Mr.  Lloyd  and  Mr.  Speedy  for  the  Plaintiffs,  and 
Mr.  R.  Palmer  and  Mr.  Sheffield^  in  the  same  interest. 
The  object  of  the  settlement  was  merely  to  protect  the 
wife,  whose  property  alone  was  included  therein,  from 
the  marital  control  during  coverture,  but  after  its  de- 
termination, she  was  to  have  the  full  power  of  testa- 
mentary disposition.  A  feme  covert  cannot,  strictly 
speaking,  make  a  will,  and  the  effect  of  the  clause  in 
question  is  to  give  her  a  power  to  appoint  by  will  gene- 
rally while  sole,  and  a  testamentary  power  with  given 
formalities  during  the  intended  coverture.  This  con- 
struction is  evident  by  dividing  the  sentence  at  the  first 
alternative  **  or,''  and  it  will  read  thus:  as  she  shall  by 
her  will  appoint,  or  as  she  shall  appoint  by  any  instru- 
ment in  the  nature  of  a  will  to  be  published  &c, 
"  during  the  intended  coverture."  It  is  a  settled  rule 
of  construction,  that  the  qualification  to  a  prior  alter- 
native sentence  applies  only  to  the  latter  antecedent, 
as  in  Baker  v.  Baker  (a),  where  in  a  gift  amongst  "  my 
brother  and  my  sisters,  and  my  nephews  and  nieces 
living  at  the  decease"  of  ^.,  it  was  held,  that  the  qualifi- 
cation of  surviving  A.  attached  only  to  the  nephews  and 
nieces.  This  construction  is  consistent  with  the  object 
of  the  settlement  as  apparent  from  the  recital,  and  if  a 

different 
(0)  6  Hm,  2QB. 


OVERTOK. 
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different  construction  were  given,  this  result  would  fol-        18^2. 
low:  that  she  might  disinherit  her  children  by  her     TT*^  ^  y 
former  marriage  during  coverture,  when  she  most  re-     ^    v. 
quired  a  protection  against  such  a  measure ;  but  that 
she  would  be  deprived  of  such  a  power  over  her  pro- 
perty after  the  death  of  her  husband. 

As  to  the  real  estate,  it  is  ^ven  to  the  trustee  in 
fee,  but  in  trust  for  her  children,  but  not  for  *^  their 
heirs.**  They,  therefore,  take  life  estates  only,  for,  al- 
though in  wills  it  has  been  held,  that  without  the  word 
**  heirs,"  the  estate  of  the  cestuis  que  trust  is  co-exten- 
sive with  that  given  to  the  trustees  (a),  yet  such  a  con- 
struction has  never  been  applied  to  deeds ;  Snell  v.  SU- 
cock  {b)s  in  which  case  it  was  considered  too  clear  for 
argument* 

Mr.  Amphlelty  for  parties  having  an  opposite  interest, 
and 

Mr.  Cairns,  for  the  Trustee,  were  not  heard  by  the 
Court 

The  Masteb  of  the  Bolls. 

The  effect  of  reading  this  clause  in  the  way  proposed 
would  be,  to  give  to  this  lady,  notwithstanding  the 
Statute  for  the  amendment  of  the  Law  respecting 
Wills,  a  power  of  appointing  by  will  to  be  executed 
during  her  coverture,  with  all  the  formalities  as  to  wit- 
nesses &C.,  required  by  law,  but  while  discovert  by  a 
simple  holograph  will,  without  any  witness  or  any 
other  fonnality.      It  would  be  contrary  to  reason  to 

suppose 

(fl)  8e9  Moore  v.  Cleghom,         (b)  5  Vcify,  469. 
)0  ^eawin,  493.,  and  the  caiet 
tbore  cittd. 
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suppose  tliat  the  framcr  of  this  settlement  intended  to 
make  any  distinction  between  the  mode  of  appointing 
by  will  during  coverture  and  afterwards;  I  think  the 
words  do  not  admit  of  that  meaning,  and  that  it  would 
be  too  forced  a  construction  to  divide  the  sentence  in 
the  manner  proposed.  I  am  of  opinion  that  the  words 
*' during  the  intended  coverture"  apply  to  the  whole 
sentence. 

As  to  the  recital,  it  merely  refers  to  the  subse- 
quent power  "  as  after  stated,"  besides  which  it  is  im- 
possible by  a  recital  to  cut  down  the  plain  efiect  of  the 
operative  part  of  a  deed  (a). 

I  have,  therefore,  no  doubt  that  the  power  was  con- 
fined to  the  "  intended  coverture." 

If  the  word  "  heirs "  be  omitted,  it  appears  to  me 
that  the  children  take  the  real  estates  for  life  only. 

(a)  See  Bailty  v.  Linyd,  5  Bhg.e^.,  Ahxanf^er  v*  Crofbie^ 
i?«M,  3:i0.,  Ingltby  v.  Swijt,  10      LI,  4'  ^oo,  tcwp.  Svgdefi,  145. 


Note.  —  The  case  was  re-argiieil,  on  the  2 1st  of  Febntary  1852, 
as  10  the  estate  taken  hy  the  children,  but  the  Master  of  tht^  Rolls 
retained  his  fornicr  0| anion.  The  parties  afterwards  appealed,  ani 
the  case  has  been  heard  by  the  Lorda  Justices. 
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NOBLE  V.  MEYMOTT. 


Ju/t/  1,  8.  7.  &. 


npHIS  was  a  bill  filed  by  two  persoDs,  Alleging  them-  J"  '^30,  A. 

-*-    selves  to  be  the  trustees  of  a  settlement  made  on  appointed 

the  mnrringe  of  Mr.  and  Mw.  Danford,  requiring  the  f""'***  of 

Defendant  to  pay  them  the  one-third  of  3000/.,  and  sum  vested 

also  the  costs  of  the  suit  iee»!*'*The'"' 

deed  con* 
On  the  26th  oi  August  1805,  two  settlements  were  p*ower  Tor 
executed  on   the    marriage   of  AIn   and  Mrs,  Noble^   ^^^  settlors 

11  •  1    .       .  'o  appoint 

whereby  certam   property  was  conveyed   to  trustees,   new  trustees, 

Oughton  and   Wilson,  in  trust  for  Mrs.  Noble  for  life,   ^"  ^'"^"^^  ""^  , . 
•  T  .    ,  ,  ,.-,  _    ,  ,  trustee  should 

wnb  remainder  to  her  children ;  and  the  settlement  con-   wish  to  be 

tained  a  power  of  appointment  by  which  Mr.  Nohle   jvop,  ^p^*^ 

and  wife  might  appoint  3000/,  for  the  benefit  of  their  should  de- 

1  .|  J cline  to  act 

<^1"1^^^°-  in.  the  trusts. 

B.  did  not 

Megmott  was  appointed  n  trustee  vice  Wilson  ;  and  on 

the  28tb  of  August  1827,  this  power  was  executed, 

whereby  diVclaimedr 
and  A,  re- 
tired, and 
thereupon  two  new  tni^tecs  were  appointed,  and  the  fund  assijzned  to  them  by  A, 
only.  Held,  that  whether  B.  haJ  acted  or  not,  the  new  trustees  hud  been  duly 
appointrd,  and  that  ths  cextnit  que  trwtt  were  not  nec'essnrv  parties  to  a  suit  by 
B'.ich  new  trustees  ag-aiust  the  persons,  who  held  the  fund,  to  compel  puyment  to  the 
ne*'  trustees. 

ConBiilering  the  importanre  of  securing  intelligent,  competent,  and  responsible 
persons  to  act  as  trnstetf.s,  it  is  not  the  practice  of  the  Court  to  visit  trustees  with 
co«t«,  except  where  they  act  from  interested  i»iotiveK.  or  intentionally  and  wantonly 
conduct  iherosclves  in  a  vexatious  and  oppresnive  manner. 


1848,  P.,  al- 
leuing  he  had 
nfver  acted. 


Dates. 


1805.  Mr.  iVb&Vs  settlement. 
1827.  Appointment  of  3000/. 
1830.  Mr.  DaH/ortTn  settleineot. 
IMi.  Mrs.  Nobh  cUed. 


1848.  Ireicrit  disclaimed. 

—  New  trustees  appointed. 

1849.  BUI  filed. 
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1851.  whereby  the  husband  and  wife  appointed  so  much  of 
the  trust  funds  as  would  produce  SOOOil,  on  the  death 
of  the  survivor  of  Mr.  and  Mrs.  Noble,  to  Oughton  and 
Meymattj  in  trust  for  Mary  Ann  Nobkf  Frances  Maria 
Noble,  and  Emma  Noble,  their  three  daughters. 

On  the  2nd  of  August  1830,  Frances  Maria  Noble 
married  Mr.  Danford,  and  upon  this  occasion,  Mrs. 
DanforJr%  share  of  the  300CJL  was  settled  on  herself 
and  her  children.  The  trustees  named  in  the  settle- 
ment were  Mr.  Roberts  and  Mr.  Lewis.  The  deed 
provided,  that  if  any  one  or  more  of  the  trustees 
thereby,  or  to  be  thereafter  appointed,  or  their  re- 
spective executors  or  administrators  should  depart  this 
life,  or  should  wish  to  be  discharged  from,  or  slioiild 
become  incapable,  or  should  decline  to  act  in  the  trusts, 
then  Danford  and  wife  might  appoint  new  trustees,  to 
whom  the  trust  property  should  be  forthwith  trans- 
ferred or  assigned,  so  as  to  vest  it  in  the  continuing 
and  new  trustees. 

This  deed  was  not  executed  by  Lewis. 

Mr.  Danford,  by  indenture  of  even  date,  covenanted 
with  the  trustees,  that  he  would  settle  the  1000/.  on 
the  trusts  of  the  settlement  when  it  was  paid. 

On  the  8th  oi  February  1842,  Mr.  Noble,  the  father, 
died,  and  on  the  15th  of  July  1844,  Mrs.  N*>ble,  the 
mother,  died,  and  the  money  then  became  divibible. 
Under  the  trusts  of  the  marriage  settlement  of  Mr.  and 
Mrs.  Noble,  the  three  daughters  were  entitled  to  the 
sum  of  1000/.  each,  and  also  to  a  share  of  the  residue 
of  the  funds  settled  by  the  settlement  of  1805.  The 
other  two  daughters  were  manued,  and  their  shares 
having  been  settled  on  their  marriagei  Mr*  Oughton  and 

Mr. 


MSVMOTT* 
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'Mr.Meymotty  on  the  20th  of  June  1846»  paid  to  the        1851. 
trustees  of  the  marriage  settlement  of  each  of  such        ^.  '"^ 
other  two  daughters  lOOOil  each,  as  their  share  of  the  v. 

appointed  fund,  and,  under  an  indemnity,  they  also  paid 
to  them  their  shares  of'  the  residue  of  the  funds  settled. 
They,  however,  invested  the  remaining  1000/.  to  which 
the  persons  interested  under  Mr.  and  Mrs*  DanfortTs 
marriage  settlement  were  entitled,  in  the  purchase  of 
1050/.,  3  per  cent,  reduced  in  their  own  names;  that 
is  of  Ougkton  and  Meymott. 

Mr.  Leiois  alleged  that  he  never  acted  as  trustee 
under  Mrs.  DanforcTs  settlement*  Mr.  RoberUy  the 
other  trustee,  did  act;  but  in  the  end  of  1848,  he  be* 
came  desirous  of  being  discharged,  and,  thereupon,  on 
the  19th  of  July  1848,  Lewis  executed  a  deed  of  dis* 
chiimer  of  the  trusts  of  the  deed  of  1830,  and  on  the 
following  day, — viz.  on  the  20i\ioi  July  1848, — an  in- 
denture was  executed,  purporting  to  appoint  the  Plain- 
tiffs, Beitjamin  Noble  and  John  Noble,  new  trustees  of 
the  settlement  of  the  2nd  of  August  1830. 

On  the  7th  December  1848,  an  application  was  made 
to  Oughton  and  Aleymott  to  transfer  the  1000/.  and  to  pay 
the  residue  of  the  funds  to  the  Plaintiffs,  an  indemnity 
w«^s  offered,  and  a  statutory  declaration  that  Lewis  had 
never  acted. 

On  the  15th  April  1849,  Oughton  died,  and  on  the 
3rd  Nooember  1849,  this  bill  was  filed  by  Benjamin  Noble 
and  John  Noble  against  Meymott^  praying  an  account, 
that  the  Plaintiffs  might  be  declared  duly  appointed 
trustees  and  entitled  to  receive  Frances  DanfordC^  one 
third  share  of  the  3000/.  upon  the  trusts  of  the  settle- 
ment of  August  1830,  and  seeking  to  fix  Meymott  with 
the  costs  of  this  suit* 

Mr. 
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1851.  Mr.  Baupell  and  Mr.  Webb  for  the  Plnintiffs.     The 

new  trastees  have  been  duly  appointed,  as  Lewis  never 
executed  the  deed,  and  there  is  safficient  evidence  that 
he  never  acted,  and  It  is  plain  that  Mr.  and  Mrs.  Dan- 
furd  had  the  power  of  appointing  two  new  trustees, 
which  they  duly  executed^ 

Secondly.  It  will  be  objected  by  the  Defendant, 
that  the  cestuis  que  trust  ought  to  have  been  made  parties 
to  this  suit ;  but,  considering  its  object,  that  was  un- 
necessary. In  Franco  v.  Franco  {a),  the  Plaintiff  and 
Defendant  were  trustees  of  a  fund,  which  the  Plaintiff 
allowed  the  Defendant  to  sell  out  and  apply  to  his  own  * 
purposes.  The  Pbintiff  filed  a  bill  against  the  De- 
fendant alone,  to  compel  him  to  replace  the  fund,  and 
it  WAS  held  unnecessary  to  make  the  cestuis  que  trust 
parties;  for  the  suit  was  not  "  for  the  execution  of  the 
trust.'*  The  same  rule  was  applied  in  May  v.  Selby  (i), 
where  May  and  Selby  were  trustees,  and  Selby  received 
1000/.  and  died  having  it  in  his  hands:  May  having 
filed  a  bill  against  Selby*^  representatives,  to  obtain 
payment  of  the  1000/.,  it  was  held,  that  the  cestuis  que 
trust  were  not  necessary  parties. 

Thirdly.  The  Defendant  has  unnecessarily  occasioned 
this  suit  by  setting  up  these  unfounded  objections  to  the 
performance  of  his  trust ;  he  ought  therefore  to  pay  the 
costs,  JVillis  V.  Hiscox{c)f  or  he  should  have  no  costF,  as 
his  neglect  occasioned  the  suit,  O'Callaghanv.  Cooper  {d)m 

Mr.  jR.  Palmer  and  Mr.  Heberden  for  the  Defendant. 
The  Plaintiffs  have  never  been  duly  nominated  trustees. 

Letois 

I         (a)  3  Vesejf,  75.  (c)  4  Mi/L_t  Craig.  197.     / 

/ T  *  (*)  !  y..&col(c.c.)  23^.,      (d)  rpw^^rn: 7 

— / — '^    and  see  Bridget   v.  Hanieg,   1 
'^  CoUyer,  72. 
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JLeuris  was  appointed  in  1830,  and  disclaimed  eighteen 
jears  after;  he  must  in  the  mean  time  have  InterFered, 
and  must  be  deemed  to  have  acted  in  the  trusts.  In  re 
Uniacke{a)y  a  person  was  appointed  trustee  in  1821 , 
but  did  not  execute  the  deed,  and  in  1844  he  refused 
to  act  in  the  trusts,  Sir  E.  Svgden  held,  that  "  after 
the  lapse  of  time  which  had  occurred  since  the  settle- 
ment was  executed,  this  person  must  be  considered  to 
have  accepted  the  trust.**  The  disclaimer  of  Z«r«  was, 
therefore,  ineffectual,  and  even  if  he  could  disclaim,  there 
was  no  power  to  appoint  a  new  trustee  in  his  plnce ; 
Winter  v.  Rudge  (ft),  where  it  was  held,  that  a  power 
by  will  to  appoint  new  trustees  in  the  place  of  a  trustee 
dying,  did  not  authorize  the  appointment  of  one  in  the 
place  of  a  trustee  who  predeceased  the  testator  (c). 
Again,  the  appointment  of  new  trustees  was  not  effectual 
H>  as  to  give  them  the  right  to  receive  the  trust  fund 
until  it  had  been  assigned  to  them,  a&d  Roberts  alone 
assigned. 

As  to  parties,  this  case  differs  entirely  from  the  cases 

eited,  in  which  there  was  an  existing  trustee;  but  here  the 

question  is,  whether  the  Plaintiffs  are  or  are  not  trustees, 

and  the  cestuis  que  trust  have  a  most  material  interest 

in  seeing,  that  the  trust  fund  is  placed  in  the  proper 

hands  and  under  sufficient  protection.     The  possession 

of  the  trust  fund  cannot,  therefore,  be  changed,  in  the 

absence  of  the  parties  bene6cially  interested.     It  is  a 

general  rule,  '^that  n  trustee  cannot,  under  ordinary 

circumstances,  institute  proceedings  in  equity  relating 

to  the  trust  property,  without  making  the  cestuis  que 

trust   parties    to    the    proceeding  "(rf);     Culver  leg    v. 

Plielp{e). 

As 

\(ff)  1  Jone$^LaUl^,  (</)  DameiCi  Pr.  (aadoL) 

\b)  15  Simons,  596.  222. 

(r)  Sec   Re    Had/eg,  V.  C.  (e)  6  Mad,  229. 

Parker^  Nov.  21.  1851. 


1851. 

NuDLB 

i;. 

Meyhott. 
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1851.  As  to  the  costs,  the  Defendant  was  justified  in  having 

the  matter  cleared  up,  so  as  to  secure  himself  from  re- 
sponsibility. The  evidence  of  Lewis  not  having  acted 
was  insufficient ;  the  Defendant  was  not  bound  to  accept 
an  indemnity ;  and  he  acted  under  the  advice  of  Counsel. 
Besides,  Mrs.  Danfard  was  entitled  to  a  share  in  the 
residue,  and  the  Defendant  had  a  right  to  be  dis- 
charged from  the  whole  trust  at  once.  It  is  a  rule 
that  trustees  accounting  fairly  '*  are  entitled  to  their 
costs  out  of  the  estate  as  a  matter  of  course  "  (a)* 

The  Master  of  the  Rolls  said  he  thought  ,the 
eestuis  que  trust  were  not  necessary  parties,  but  on  the 
main  point  he  reserved  his  judgment 


Juf^  9.  The  Masteb  of  the  RoLLS. 

In  this  case  there  are  two  questions;  first,  whether 
the  Plaintiffs  have  been  duly  appointed  trustees.  If  they 
have  not,  then  no  further  question  arises ;  but  if  they 
have,  then,  secondly,  whether  the  Defendant  Meymott 
ought  to  pay,  or  if  not  to  pay,  ought  to  receive  the  costs 
of  suit. 

The  first  question,  whether  the  Pluntiffii  are  trustees 
of  the  settlement,  that  is,  whether  their  appointment  is 
good,  depends  upon  the  circumstance  of  whether  Lewis 
really  acted  or  not ;  assuming  this  to  be  so,  it  is  said,  that 
Ids  disclaimer  and  declaration  do  not  afford  conclusive 
evidence  of  this  fact,  and  the  case  of  In  re  Umacke  (&) 
is  sufficient  to  confirm  the  doubt,  but  I  am  of  opinion 
that  the  validity  of  the  appointment  is  not  affected  by 

the 

{fi)  DameWt  Pr.  (2nd  edit.)         (6)  1  Jones  ^  L.  1. 
1287. 


'Meyuott 


CASES  IN  CHANCERY.  477 

the  circumstance  of  whether  Lewis  really  acted  or  not,        1851. 
hut  that,  assuming  that  he  had  acted,  the  validity  of  it    .   Noble^ 
depends  upon   whether,   when  he  executed   the  dis-  v. 

claimer,  and  made  or  offered  the  statutory  declaration, 
these  acts  were  sufficient  evidence  to  prove,  that  he  then 
declined  to  act  any  further :  and  I  think  that  they  are. 

I  am  of  opinion  that  if  Lewis  had  never  acted,  there 
was  a  sufficient  power  in  Mr.  and  Mrs.  Danford  to  ap- 
point some  person  to  act  with  the  other  trustee,  notwith- 
standing the  case  of  Winter  v.  Rudge  (a),  which  I  un- 
derstand from  Mr.  R.  Palmer  has  not  been  followed  by 
Vice-Chancellor  Knight  Bruce  {b),  I  am  also  of  opi- 
nion, that  if  he  had  acted,  and  declined  to  act  further, 
there  was  power  in  Mr.  and  Mrs.  Danford  to  appoint  a 
new  trustee  in  his  place  as  well  as  in  that  of  Roberts. 
In  either  case,  therefore,  I  think  that  the  event  had 
occurred  when  the  Plaintiffs  might  have  been  appointed 
new  trustees  of  the  settlement  of  the  2nd  of  August 
1830,  and  consequently,  that  on  the  execution  of  the 
indenture  of  the  20th  of  July  1848,  the  Plaintiffs  were 
duly  appointed  such  new  trustees. 

It  is  urged,  against  this  view,  that  the  appointment 
of  trustees  is  not  complete  and  effectual  until  the 
trust  property  is  conveyed  to  them ;  that  if  Lewis  had 
acted  as  trustee,  the  trust  property  became  vested  in 
him  and  Roberts;  and  that  as  Roberts  alone,  by  the 
deed  of  July  1848,  transferred  the  trust  property  to 
the  Plaintiffs,  it  is  not  effectually  vested  in  them :  —  that 
the  trust  is  not  complete, '  and  that  therefore  the 
Plaintiffs  are  not  duly  appointed.  I  agree  in  the 
statement  of  the  facts,  but  not  in  the  conclusion  to  be 

drawn 

{a)  ]5  Simons,  596.  Sir  J.   Parker^  2l8t  November 

{b)   See   Re  Hadley,  before      1851. 
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1651;  drawn  from  them.  I  agree  thiit  in  the  case  supposed, 
the  trust  property  was  not  effectually  vested  in  the 
Plaintiff;  but  I  am  of  opinion  that  the  appointment 
of  new  trustees  and  the  conveyance  of  the  trust 
property  to  them  constitute  two  distinct  and  separate 
matters,  and  that  the  second,  the  transfer,  can  only  pro- 
perly take  place  where  the  first  or  the  appointment  is 
complete.  Were  it  not  so,  in  some  cases,  probably  in 
all,  no  valid  appointment  of  new  trustees  could  finally 
be  made.  Look  at  the  words  of  the  power,  which  is  in 
a  correct  form;  first,  to  appoint  new  trustees,  ''and  that, 
upon  the  appointment  of  any  such  new  trustees,**  the 
trust  property  shall  be  transferred  &c.;  that  is,  the 
transfer  is  not  to  be  made  until  the  appointment  is  com* 
plete,  but  if  the  appointment  were  not  complete  until 
the  transfer  were  made,  the  transfer  never  could  legally 
be  made. 

Suppose  some  trust  funds  in  A.,  and  other  trust 
funds  in  B.,  and  ivro  persons  appointed  new  trustees. 
If  their  appointment  was  not  complete  until  some  trust 
funds  were  vested  in  them,  neither  A.  nor  B.  could 
ever  safely  transfer  the  trust  funds  until  the  other  had 
transferred  hiS)  and  the  first  who  did  transfer  would  be 
acting  improperly,  by  conveying  trust  funds  to  one  not 
properly  appointed  a  trustee.  That  is  exactly  this  casei 
Meymfitt  says  that  the  trust  is  not  complete,  and  the 
Plaintiffs  are  not  trustees,  becfiuse  the  trust  funds  under 
the  settlement  are  not  vested  in  them ;  but  he  admits, 
that  {{Lewis  would  join- in  the  transfer,  as  was  sug- 
gested by  Mr.  Ileberden,  the  Plaintiffs  would  be  duly  ap- 
pointed trustees,  and  he  would  then  make  no  difficulty 
in  making  the  further  transfer  of  the  1050/.  3  per  cent, 
reduced.  This  is,  in  my  opinion,  erroneous:  the  transfer 
of  the  funds,  as  I  have  already  stated,  is  not  what  con* 
stitutes  or  appoints  the  person  a  new  trustee,  although 
it  be  that  which  vests  in  him  the  property  he  haa  to 

deal 
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deal  with  oa  a  trustee.    Nor,  in  nay  opinion,  is  it  a  jus-       ^^^ 
tifieation  to  i?.,  when  he  refuses  to  transfer  trust  funds 
to  new  trustees,  to  say,  that  A.,  who  ought  to  have 
conveyed  other  trust  funds  to  them  at  the  date  of  their 
appointment,  has  not  done  so. 

I  am  of  opinion,  therefore,  that  the  Plaintiffs  are  duly 
appointed  trustees  of  this  settlement  of  the  2nd  of 
Augutt  1830 ;  and  also  that  the  cestuit  que  trmt  are  not 
necessary  parties  to  this  suit,  which  is  not  a  suit  to 
determine  between  contesting  and  interested  parties, 
whether  they  are  trustees  or  not;  but  a  case,  \vhere  the 
trustees,  alleged  to  have  been  appointed  by  their  cestuis 
que  trust,  institute  a  suit  to  obtun  trust  funds  against 
a  Defendant,  who  is  no  otherwise  interested  in  that 
question,  than  that  he  is  entitled  to  have  it  ascertained 
that  they  are  the  trustees,  in  order  that  he  may  be  pro- 
tected in  paying  over  the  trust  funds,  by  knowing 
that  he  transfers  them  to  the  right  person.  I  shall, 
therefore,  make  a  decree  ordering  the  Defendant  to 
transfer  the  1050/.  3  per  cent  reduced  and  dividends 
to  the  Plaintiffs. 

This  gives  rise  to  the  second  question,  which  is  this : 
—  whether  the  Defendant  ought  to  be  made  to  pay  the 
costs  of  the  suit,  or  ought  to  be  disallowed  his  own 
costs.     This  is  a  question  of  a  very  different  character. 

If,  prior  to  the  filing  of  the  bill,  the  case  had  been 
simply  and  plainly  put  to  Mr.  Meymott;  if  it  had  been 
stated  to  him,  that  in  either  event,  of  Letois  having 
acted  or  not  having  acted,  it  was  clear  that  the  Plaintiffs 
had  been  duly  appointed,  and  if  the  claim  had  been 
confined  to  the  1060/.,  I  am  strongly  disi)osed  to  be- 
lieve, that  if  I  had  not  ordered  Mr.  Meymott  to  pay 
the  costs,  I  should  not  at  least  have  allowed  him  his 

Kh  2  costs 
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from  this:  not  only  is  this  10502.  mixed  up  with  an- 
^v7'  other  trust,  as  to  the  residue  of  unascertwied  trust 
Mbymott.  funjg^  but,  if  separable,  no  separate  chum  was  made 
in  respect  of  it,  and  until  this  bill  was  filed  no  daim 
or  demand  was  made  to  Mr.  Met/mUt  confined  to  this 
lOoOiL  In  addition  to  this  mixture  of  the  two  claims 
together,  the  claim  made  relative  to  the  1050iL  was 
put  exclusively  on  the  issue  of  whether  Mr.  Lewis  had 
or  had  not  acted  as  trustee:  which  question  it  is  not 
necessary,  in  the  view  I  have  taken  of  this  case,  to 
enter  into  further  than  to  say,  that,  although  the  evi- 
dence, in  my  opinion,  is  strongly  in  favour  of  the  con- 
clusion that  Mr.  Lewis  did  not  act  as  a  trustee,  yet  I 
think  that  Mr.  Meymatt  might  reasonably  entertain 
doubts  upon  it 

Mr.  Meymott  does  not  appear  to  me  to  have  been 
unwilling  to  do  whatever  he  could  to  meet  the  wishes 
of  the  persons  interested,  provided  it  could  be  done 
with  perfect  safety  to  himself;  but  the  real  clium,  — viz. 
that  for  the  lOSOil,  which  alone  could  be  supported, 
was  not  made  to  him  before  the  bill  was  filed. 

Now,  considering  how  severely  this  Court  visits 
trustees,  who  are  guilty  of  any  breach  of  trust  with  the 
consequences  of  such  an  act,  even  if  it  be  done  inno* 
ccntly  and  under  the  best  advice  they  can  obtain,  it  is 
very  important,  that  the  Court  should  not  so  act,  as  to 
make  it  almost  impossible  to  get  intelligent,  compe- 
tent and  i*e8pon3il)le  persons  to  act  as  trustees.  It  is 
certainly  not  the  duty  or  the  practice  of  this  Court  in 
cases  of  this  description  to  visit  trustees  with  any  penal- 
tics  in  the  shape  of  costs,  except  when  they  act  from 
interested  motives,  or  wantonly  and  intentionally  con- 
duct themselves  in  a  vexatious  and  oppressive  manner. 

Isee 
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I  flee  nothing  here  to  induce  me  to  believe  that     j^^^J^ 
Mr.  Meymott  acted  from   any  interested  motive,  or 
that  he  was  desirous  to  do  any  thing  more  than  pro- 
tect himself. 

The  result  is,  that,  much  as  I  regret  this 'suit  and  the 
expense  occasioned  by  it,  while  I  am  compelled,  in 
justice  to  the  Plaintiffs,  on  the  one  hand,  to  make  a 
decree  for  the  transfer  of  the  funds,  I  am,  on  the  otlier, 
compelled  to  say,  that  the  Defendant  has  not  so  acted  as 
to  disentitle  him  to  the  costs  of  the  suit. 

Decree,  therefore,  the  transfer  of  the  funds ;  and  let 
the  costs  of  the  Plaintiffs  and  Defendants  be  paid  out  of 
the  fund. 
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Kor>.  10. 
Bee,  1. 


A  testator 
duly  a{)- 
poiiiteJ  a 
fun  J  in  fdvour 
of  objects  of 
the  power  ab- 
solutely, and 
he  aiiio  be- 
queathed to 
tneiii  his  own 
property, 
**  especially 
requesting 
them  '*  to 
leave  the  ap- 
pointed fund 
to  persons 
not  objects  of 
tite  powjf. 
Hel.l.  that 
this  did  not 
rai*te  a  cane 
for  election. 
HjIJ,  also, 
that  the  re- 
sult wo:ild 
have  been 
diff>eiu,  if 
th.-re  had 
be.'U  a  dirjct 
appointme'it 
of'  the  subject 
of  I  he  power 
to  btrututrs. 


BLACKET  ©.  LAMB. 

UNDER  the  settlement  made  on  the  marriage  of 
George  Lamb  in  ISIS,  he  had  a  power  of  ap- 
pointing the  produce  of  a  policy  effected  on  his  life  for 
3000/.  amongst  all  and  every  or  any  one  or  more  of  the 
children  of  his  marriage. 

There  were  seven  such  children. 

In  1844  George  JMmb  made  his  will,  whereby  he 
gave  his  own  real  and  personal  estate  to  trustees,  upon 
trust  to  pay  the  income  of  one  sixth  to  each  of  his  six 
younger  children  for  life,  with  remainder  to  their  re- 
spective children,  with  certain  gifts  over. 

The  testator  then  recited  the  Hettlcmcnt  made  on  his 
marriage,  and  in  execution  of  the  power,  lie  ap{)ointcd 
the  monies  to  arise  from  the  policy  of  assurance  to  his 
six  younger  children,  equally  to  be  divided  between 
them  in  sixth  shares,  the  shares  of  his  daughters  to  be 
for  their  separate  use.  He  then  added :  —  "  /  especially 
request  each  of  my  six  children  will  not  sink  into  or 
spend  their  respective  shares  thereof,  but  leave  them 
for  the  l)enefit  of  their  respective  children ;  and  if  any 
of  them  have  no  children,  then  to  leave  the  same,  so 
that  their  shares  may  go  in  the  same  way  as  my 
general  estate  and  effects  are  hereby  bmited." 

The  testator  died  in  1850,  and  the  question  upon  this  ^ 
special  case  was,  w*hether  the  children  of  the  testator 

wewe 
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were  to  be  put  to  their  election,  so  us  either  to  relin-     ^  ^^ll 
quish  the  benefits  given  by  the  testator  out  of  his  own 
^tate»  or  to  give  eifect  to  the  bequest  of  the  produce 
of  the  policy  in  favour  of  the  grandchildren. 

Mr.  Roupell  and  Mr.  Bates  for  the  trustees. 

Mr.  R.  Fainter  and  Mr.  Naldevy  for  the  six  younger 
ehildren  of  the  testator,  claimed  the  produce  of  the 
policy  absolutely.  They  argued,  first,  that  there  was 
no  precatory  trust,  for  to  create  one,  the  testator  must 
have  the  dominion  over  the  subject  bequeathed,  and  that 
in  this  case,  the  property  was  neither  the  teslator  s  nor 
treated  by  him  as  such ;  that  on  the  contrary,  he  had 
dealt  with  it  as  the  property  of  his  children,  to  whom  he 
had  absolutely  appointed  it,  in  the  firgt  instance.  That 
the  present  leaning  of  the  Court  was  against  precatory ' 
gift*.  Meredith  v.  Heneaffe{a),  Knight  v.  Boughton{b)j 
Sale  V.  Moore  {c),  Bardswell  v.  Bardstoell  {d j^  Windh 
V.  Brutton{e\  White  v.  Briggs{g)y  Johnston  v.  RoW" 
lands  ^A),  Williams  v.  Williams  (»).  Roper  on  Legacies, 
14)7.  (A),  Sugden  on  Property^  375. 

Secondly.  That  the  children  were  not  bound  to  elect ; 
for  that  such  an  obligation  could  only  arise  when  a  tes- 
tator purported  to  give  property  not  his  own ;  that  here 
he  professed  no  such  thing,  but,  having  made  a  valid 
and  absolute  appointment  to  the  objects  of  the  power, 
he  attached  a  recommendation  to  settle  the  property  on 
his  grandchildren.  That  such  a  disposition  was  invalid ; 
for,  if  contained  in  the  original  settlement,  it  would 

have 

loo  1  Simofu^b)^^^  {e)  14.  .v;^^,  a7Q,  j_ 

""/        (A)  3  BeamnTVlS^ S.C.  11  te)^^  Simont,  17.  33.  / 


-\ 


a.  i  Fin.  513.  (A)  2  De  G.  ^  Sm,  356. 

(c)  1  Sim.  534.  (i)  1  Simons  (X.  S.)  358. 

Id)  9  Simons,  319,  {k)  4th  edition, 
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1851.  have  been  void  for  remoteness,  and  being  illegal,  it  was 
simplj  to  be  disregarded.  That  this  was  similar  in 
principle  to  Kampf  v.  Jonei  (a)  and  the  cases  of  that 
class,  where,  after  an  absolute  appointment  to  the 
object  of  a  power,  a  testator  attempted  to  limit  it  over 
to  unborn  children,  or  to  cut  it  down  by  an  ineffectual 
disposition  over,  the  Court  holds,  that  the  latter  being 
invalid,  the  prior  absolute  gift  remains  effectual.  That 
this  case  was  decided  by  Carver  v.  Bowks  (&),  where 
a  testator  having  a  power  to  appoint  a  fund  among 
his  children,  appointed  it  to  them  in  equal  shares,  and 
declared  that  his  daughters*  shares  should  be  held  on 
the  same  trusts  for  them  and  their  issue  as  were  ex- 
pressed concerning  his  residuary  estate,  which  they 
took  for  life,  with  remsunder  to  their  children ;  it  was 
held  by  Sir  John  Leach,  that  the  settled  fund  was  ap- 
pointed to  the  daughters  absolutely,  and  that  no  case  of 
election  was  raised  in  favour  of  the  children  of  the 
daughters. 

Lastly,  in  the  execution  of  such  a  power  as  the 
present,  the  appointor  had  no  right  to  fetter  the  donees 
for  purposes  of  his  own,  and  the  attempt  is  wholly 
void. 

Mr.  Llot/d  and  Mr.  Brodrick  contra.  It  is  admitted 
that  the  testator  had  no  power  to  appoint  the  fund  in 
favour  of  grandchildren ;  but  the  disposition  made  by 
him  is  nevertheless  valid.  He  had  a  perfect  right  to 
make  a  gift  of  his  own  property,  on  condition  that  the 
objects  of  his  bounty  should  settle  their  own  property  in 
a  particular  manner.     If  such  an  intention  appears  on 

the 

(a)  2  Keen,  756. ;   see  also  (b)  2  Ruu,  Jjr  MyL  301. 

8   Beavan^  578..  note,  and  the 
cases  cited,  10  Bcavan,  202. 
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the  face  of  the  will,  his  legatees  are  bound  either  to  give        I80I. 
effect  to  it,  or  to  relinquish  all  other  benefits  intended 
for  them  by  the  will,  in  conformity  with  the  general  rule, 
that  no  one  can  take  under  and  against  an  instrument. 

There  is  sufficient  on  this  will  to  create  a  precatory 
trust ;  the  objects  and  subject  are  precise,  and  the  words 
•*  especiaUy  request "  are  of  sufficient  force,  according 
to  the  authorities,  to  create  a  binding  obligation  on  the 
legatees.  In  fVynne  y.  Hawkins  (a),  the  words  ^^  not 
doubting "  were  held  sufficient ;  so  in  Pierson  v.  Gar- 
net {b),  the  words  "my  dying  refpiest^^  and  ag^n  in 
Bade  v.  Eade  (c),  the  expression  "  requesting,"  and  in 
Wood  V.  Cox  (d)j  the  words  "  trusting  and  wholly  con- 
fiding "  were  held  sufficient  Here  the  woi-ds  are,  "  I 
especially  request." 

It  has  been  settled,  that  an  appointment  to  a  person 
not  an  object  of  a  power  and  a  gift  by  the  same  instru- 
ment of  the  testator's  own  property  to  an  object  of  such 
power  will  create  a  case  for  election ;  Whistler  v. 
Webster  (e)  is  precisely  in  point ;  there  a  father  having 
a  power  to  appoint  to  children,  by  his  will  appointed  to 
grandchildren,  and  gave  legacies  to  the  children,  it  was 
held,  that  the  appointment  was  bad,  but  that  the  chil- 
dren, having  legacies,  must  elect.  The  Master  of  the 
Rolls  there  refers  to  the  true  principle :  —  "  That  no 
man  shall  claim  any  benefit  under  a  will,  without  con- 
forming, as  far  as  he  is  able,  and  giving  effect  to  every* 
(hing  contained  in  it,  whereby  any  disposition  is  made 
shewing  an  intention  that  such  a  thing  shall  take 
place." 

In 

(a)  I  Bro.  C  C.  179.  (d)  1  Keen,  317.,  and  2  Myl. 

lb)  2  Bro.  C  C.  38.  *  Cr.  d84. 

(c)  5  Mad,  118,  {e)  2  Fir#.  junior,  367.  p.  370. 
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185J^  ^  I^  Cf^^'^^r  V.  Boiolea  (a),  there  was  no  diBtinct  abaolutc 
bequest  of  property  which  the  testator  had  no  power  of 
disposing,  but  only  a  bequest  "  so  far  as  he  lawfully 
could,"  which  is  insufficient  to  create  a  case  of  election ; 
Church  V.  Kemble{h),  Kampfv.  Jones  raised  no  ques- 
tion of  election. 

Mr.  R.  Palmer^  in  reply. 

T^etrw  V.  King{c)  and  Laurie  v.   Cluitdn(d)  wer6 
also  cited. 

The  Mast£B  of  the  KOLtS.    I  will  look  into  the 
authorities. 


Dee.  U  The  MaSTEB  of  the  BoLLS. 

The  question  in  this  case  arises  upon  the  word«  of 
the  will  of  a  testator  of  the  name  of  Oeorpe  Lamb» 
The  testator  had,  under  an  indenture  hearing  date  Xht 
14th  of  November  1815,  a  power  of  appointing  amongst 
the  children  of  his  marriage  a  sum  of  ZOOOL  secured 
by  a  policy  of  assurance. 

This  power  he  executed  by  will,  bearing  date  the 
21st  o(  February  1844,  in  which  he  recites  the  power, 
and  proceeds  to  execute  it  in  favour  of  the  children, 
the  objects  of  the  power ;  and  having  done  so,  he  adds 
certain  precatory  words,  requesting  them  to  leave  thd 
capital  of  the  shares  so  appointed  to  them  to  thetf 
children,  that  is,  to  the  grandchildren  of  the  testator. 


The 


(a)  2  Rtat.  *  Myl.  361.  (c)  2  Bro.  C.C.  606. 

(A)  5  Afwofii,  5«fl.  Id)  Pott. 
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The  (|ue8tioii  i&,  whether  these  wordd  of  request  ^  185L 
raiae  a  question  of  electioD,  by  creating  a  trust»  which 
a  court  of  equity  will  either  compel  the  children  to  exe- 
cute in  favour  of  the  grandchildren,  or  if  they  de- 
cline to  do  so,  will  compel  them  to  relinquish  the  lega- 
cies they  take  under  the  will,  in  order  that  those 
legacies  may  be  applied  in  making  compensation  to 
the  disappointed  grandchildren. 

It  is  to  be  observed,  that  the  testator  distinctly 
recites  the  terms  of  the  power  he  was  about  to  execute ; 
he  had,  therefore,  present  to  his  mind,  that  he  cOuld 
not  legally  execute  this  power  in  favour  of  his  grand-^ 
children:  and  having  this  present  to  his  mind,  and 
having  made  an  appointment  which  is  proper  and  com- 
plete, of  the  whole  fund  amongst  his  children,  he  adds 
these  precatory  words,— viz.  **  I  especially  request  each 
of  my  six  children  will  not  sink  into  or  spend  their 
respective  shares  thereof,  but  leav6  thefti  for  the  bene- 
fit of  their  res{)ective  children;  and  if  fttiy  of  them 
have  no  children,  then  to  leave  the  same,  so  that  their 
shares  may  go  in  the  same  way  as  my  general  estate 
and  effects  are  hereby  limited/* 

I  am  of  opinion  that  the  question  I  have  to  deter- 
mine resolves  itself  into  this :  whether  these  words 
amount  to  a  direct  appointment  in  favour  of  the  grand- 
children. If  they  do  amount  to  siich  an  appointment, 
there  is  not,  I  think,  any  doubt,  but  that  a  case  of 
6lection  is  raised.  It  would  then  be  simply  an  instance 
of  a  man,  who,  being  aware  that  grandchildren  are  not 
objects  of  the  power,  does,  deliberately  and  expressly, 
appoint  to  them  what  they  could  not  take  by  virtue  of 
that  appointment,  and  which,  if  unappointed,  would 
belong  to  other  persons.  In  such  circumstances,  the 
Master  of  the  Rolls,  in  the  case  of  Whistier  v.  tVeb- 

star 
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I80L  sier  (a)  decided,  that  a  case  of  election  aroee ;  a  decision 
which  is  in  strict  accordance  with  the  general  current 
of  authorities  in  cases  of  election.  But  if,  on  the  other 
hand,  these  precatory  words  are  to  be  treated  as  any 
thing  short  of  an  actual  appointment,  —  that  is,  if  they 
do  not  form  a  portion  of  the  appointment  executed  by 
the  testator,  —  in  that  case,  as  was  well  obsenred  by 
Mn  Nalder,  they  must  be  treated  as  a  condition,  or 
sometlung  extraneous  to  the  appointment  sufieradded 
to  it :  and  if  so,  and  if  this  superadded  condition  be 
inconsistent  with  the  power,  it  is  merely  void,  and  no 
case  of  election  will  arise,  but  it  will  then  fall  within 
the  analogous  cases  of  a  devise  by  a  person  incompetent 
to  devise,  or  of  a  devise  by  an  inoperative  instrument, 
as  by  a  will  unattested,  or  so  attested  as  not  to  pass  real 
estate ;  in  all  which  cases,  it  has  been  settled,  by  nu- 
merous decisions,  that  the  heir  is  not  put  to  his  election. 

In  this  view  of  the  matter,  the  case  of  Girverv, 
Bowles  (b\  is  very  material:  it  is  perfectly  consistent 
with  Whistler  v.  Webstery  and  well  illustrates  the  prin- 
ciple. The  testator  there  had  a  power  of  appointing 
among  his  children,  and,  after  making  such  an  appoint- 
ment, he  superadded  words  to  this  effect :  —  **  But  I  do 
hereby  will  and  declare,  that  the  share  appointed  to  my 
daughters  is  so  appointed,  and  I  do  hereby,  so  far  as  I 
lawfully  can,  appoint,  that  the  same  shall  be  held  by 
ray  executors  for  my  daughters  and  their  issue,  as  are 
hereinafter  expressed  concerning  the  share  of  my 
daughters  of  my  residuary  estate.^  These  had  been 
given  to  the  daughters  for  life  with  remainder  to  ihm 
children.  The  real  question  there,  as  it  is  here,  was, 
whether  the  appointment  to  the  daughters  was  absolute 

or 

(a)  2  Ves.  jun.  367.  (b)  2  R.  *  M.  p.  306. 
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or  limited;  and  whether  the  grandchildren  were  in-        1851. 
eluded  in  the  worda  of   appointment    used    by  the     ^^"^^"^^ 
testator,  which  were  qualified  to  be  "  as  far  as  he  law-  r. 

fully  or  equitably  might  or  could"  do  so:  Sir  John  ^^**"' 
Leach  held,  that  the  words  of  appointment  were  suffi- 
cient to  vest  the  shares  absolutely  in  the  daughters ; 
that  the  attempt  to  restrict  their  interest  by  limitation 
to  their  issue,  being  inoperative,  did  not  cut  down  the 
absolute  appointment;  and  that,  inasmuch  as  this 
attempt  was  inoperative  and  Yoid,  it  raised  no  case  of 
election.  The  authority  of  Whistler  v.  Webster  was 
cited,  and  not  contested. 

This  decision  in  Carver  v.  Bowles  shews  the  principle 
by  which  these  cases  should  be  tested,  and  applying  it 
here,  brings  it  back  to  the  question  I  stated  in  the 
outset,  whether  the  words  of  appointment  here  used  by 
the  testator  are  sufficient  to  vest  the  shares  absolutely 
in  the  children,  with  a  superadded  condition  not  war* 
ranted  by  the  power  attached  to  it,  or  whether  the 
superadded  words  do  constitute,  in  terms,  an  abso- 
lute unconditional  appointment  in  favour  of  the  grand- 
children. 

If  this  be  the  correct  mode  of  stating  the  question,  it 
does,  in  fact,  decide  the  point,  because  the  superadded 
words  used  by  the  testator  here,  neither  are  nor  profeas 
to  be  any  appointment  over  the  fund  itself;  but  they 
purport  to  rsuse  an  obligation  on  the  conscience  of  the 
person  taking  the  benefit  of  the  gift,  to  transfer  that 
benefit,  after  his  decease,  to  his  children.  I  am  of 
opinion,  that  if  the  words  had  been  used  by  the  testator 
with  reference  to  a  fund  which  was  wholly  within  his 
own  control  to  deal  with  as  he  might  think  fit,  these 
words  would  have  created  a  trust,  and  that  his  chil- 
taking  the  gifts  under  the  will  of  the  testator, 

would 
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1851.  would  have  taken  them  charged  with  the  duty  of  die- 
posing  of  them  according  to  that  will;  or,  in  other 
words,  that  a  trust  would  have  been  created,  bj  impli- 
cation, in  favour  of  the  objects  mentioned  in  the  words 
of  gift,  the  execution  of  which  this  Court  would  hav« 
enforced. 

In  such  a  case,  as  well  as  in  all  the  other  cases  re- 
specting precatory  trustp  that  I  am  acquunted  with, 
the  testator  might  himself  have  directly  created  the 
tnist,  and  have  disposed  of  the  fund  in  favour  of  the 
objects  of  the  trust,  in  accordance  with  the  wish  he  has 
expressed ;  and  he  having  confided  the  performance  of 
this  trust  to  others,  if  they  fail  in  doing  so  the  Court 
will  itself  compel  the  execution  of  it  But  here  the 
testator  could  not  have  created,  in  favour  of  the  grand- 
children, any  such  trust 

I  am  of  opinion,  therefore,  that  this  case  falls  dis- 
tinctly within  the  rule  laid  down  in  Carver  v.  Bowks, 
— viz.  that  where  the  appointment  is  regularly  made  in 
favour  of  the  children,  the  objects  of  the  power,  their 
shares  vest  in  them  absolutely  by  virtue  of  it:  and 
when  that  is  done,  if  the  donee  of  the  power  adds  to  his 
execution  a  condition  inconsistent  with  the  power,  and 
unwarranted  by  the  terms  of  it,  this  superadded  con- 
dition is  simply  void  This  is,  in  my  opinion,  the  case 
here ;  and  these  words  of  request,  although  specific  and 
distinct,  must  be  treated  exactly  as  if  they  had  not 
been  found  in  the  will. 

Having  arrived  at  this  conclusion,  the  case  falls  within 
the  rules  respecting  election  to  which  I  have  already 
referred  as  stated  in  ffearle  v.  Greenbanh  (a),  Carey  v. 

Askew 
(a)  3  Atkyns,  p.  714.,  and  1  Ve».  sen,  306. 
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Askew  (a),  find  other  cases;  and,  consequently,  no  case  1851. 

of  election  is  raised  against  the  children  of  the  testator,  bJ^cket 
who  may,  in  my  opinion,  and  according  to  my  decision,  t;. 

take  both  the  fund  appointed  and  the  gifts  given  to  ^^*'"- 
them  by  the  will. 

The  costs  of  all  parties  must  be  paid  out  of  tbt 
testator's  estate. 


Mr.  Lloyd  asked  that  the  costs  might  be  apportioned 
between  the  two  funds. 

The  Masteb  of  the  BOLLS.  I  think  that  the  difB* 
culty  having  been  created  by  the  testator  himself,  it 
is  a  proper  case  for  making  his  residuary  estate  bear 
the  costs. 

(a)  I  Cox,  241.,  and  cited  8  Vaey,  i98. 
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y^.u.  ROLLINGS  WORTH  v.  SHAKESHAFT. 

Dec. «. 

ANDREWS  V.  SHAKESHAFT. 

SimifTscase  T'HE  testator,  John  G.  Steygauld,  by  his  wiU  dated 

wholly  fails,  -■-   in  1817,  "  gavc  and  bequeathed'*  to  Margaret 

ilw  by  the  Steijgould  «  all  his  freehold  estate  situate  at  Wapping 

pift  or  waiver  or  elsewhere,  and  property,  whether  real  or  personal, 

fendant,  m  as  well  money  and  effects,"*  &c.  &c.,  for  life;  and  after 

a^'dinbt  his  co-  ^^^  decease,  he  "  gave  and  bequeathed  all  his  said  free- 

A  testator  hold  estate  and  property  unto  his  cousin,  Samuel  Hot' 

S«IdSa[r"  '%«^^'A»   a»«l  Martha   Elizabetli,   his   wife,   or  the 

'•  ami  pro-  survivor  of  them,**  for  their  lives ;  and  after  their  de- 

l^e^aTor^'Jerl^^  cease  he  «  gave  and  bequeathed  all  his  said  freehold 

sonW"  to  A.  estate  and  property  in  trust  for"  their  children,  "  for 

after  her  di--  »&  estate  of  inheritance  in  fee  simple,  to  such  children 

cease  lie  pave  ^^  child,  and  his,  her,  or  their  assigns.'*    But  in  case 

"oil  his  said  I     ,,.,,,       ,,  .  1 

freehold  es-  none   of  the   children  should    attain  twenty-one,   he 

^ mv^'lo T  *'  save  and  bequeathed  his  said  freehold  estate  and 

and  wife  for  property  unto  William  Wilson^  his  heirs  and  assigns,  in 
Iht^teaslV  fee  simple  for  ever."     He  then  charged  his  personal 

he  gave  "  all  proi)erty  with  certain  pecuniary  legacies,  and  proceeded, 

hold  pro-  *"  ^  the  rest,  residue,  and  remainder  of  which  I  shall 

perty  "  to  jj^  possessed,  interested  in,  or  entitled  unto,  to  become 

thinr  children,     ,     '^  -  ,^  «  , , « 

**  for  an  estare  the  property  of  Margaret  Steygould. 
of  inheritance 

imd^fn^defjiulV,       The  testator  died  in  1829,  and  his  will  was  proved 

*?"S«*Y*J"'    by   Margaret    Steygould^    Samuel   Hollingsworth   and 

and  property  '*   Charles  Sliakeshqft,  his  executors, 
to  C.  **  his  The 

hers  and  as- 
sign m,  ill  fee  hiinple."    He  charged  his  personal  estate  with  some  legacies,  and  he 
guve  the  residue  of  which  he  should  die  possessed,  &c.  to  A.  Held,  that  B.  and  his 
chillren  took  no  intere.it  in  the  personal  estate,  which  belonged  to  A, 

When  the  point  in  contest  was  sufficiently  raised  by  the  bill,  the  Court  gave  no  costs 
to  a  »iucccssful  Defendant,  who  brought  the  cause  to  a  hearing,  instead  of  demurring 

An  executor  may  be  charged,  on  further  directions,  with  interest  on  his  balances, 
though  it  be  not  prayed  by  the  bill. 
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The  personal  estate  consisted  of  two  sums,  3300/.        1851. 
consols^  and  3000/.  reduced.  ^^^^^^ 

HOLLINGS- 
WORTH 

Margaret  Steygould  received  the  dividends  on  this  Shakesiiaft 
stock,  which  had  been  invested  in  the  joint  names  of 
herself  and  Charles  Shakeshaft,  until  her  decease,  which 
took  place  on  the  16th  of  June  1833.  From  her  death 
down  to  the  close  of  the  year  1834,  the  dividends  were 
paid  by  Charles  Shakeshaft,  the  executor,  to  Samuel 
Hollingswortht  under  the  impression  that  he  was  entitled 
to  receive  them,  but  in  1835,  having  reason  to  doubt  the 
propriety  of  this  view  of  the  will,  he  suspended  making 
any  further  payments ;  he  caused  the  fund  to  be  trans- 
ferred into  his  own  name,  and  received  the  dividends 
for  a  period  of  fifteen  years,  without  investing  them, 
or  taking  any  steps  for  the  purpose  of  obtaining  the 
direction  and  sanction  of  the  Court  as  to  the  course 
proper  to  be  adopted. 

Charles  Shakeshaft  also  sold  out,  and  retained  a  sum 
of  300/.,  "part  of  the  residuary  estate. 

The  first  of  these  suits,  viz.  Hollingsworth  v.  Shake- 
shafts  was  instituted  by  Martha  Elizabeth  Hollingsworth 
and  her  only  son,  against  Charles  Shakeshaft  (the  ex-  . 
ecutor  of  the  original  testator),  and  against  Robert  WiU 
Hams  Andrewsy  who  claimed  to  be  entitled  to  the  fund, 
as  the  representative  of  Margaret  Steygould^  and  prayed 
that  they  might  be  declared  to  be  entitled  to  the  residue 
of  the  estate  of  John^  G.  Steygould,  consisting  of  the 
sum  of  3000/.  consols,  and  3000/.  reduced  annuities,  and 
also  of  the  sum  of  300/.  sold  out ;  they  sought  to  charge 
Charles  Shakeshaft  with  interest  on  the  dividends  re- 
ceived by  him,  and  to  make  him  replace  the  300/. 
The  Defendant  Charles  Shakeshaft  died  pending  the 
suit,  and  his  widow  and  executrix,  against  whom  the 

Vol.  XIV.  LI  suit 
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1851. 


HoLLINGS- 
WORTH 

Sbakbshaft. 


suit  had  been  revived,  had  voluntarily  replaced  the 
300/.,  and  admitted  assets  of  her  testator,  Charka 
Shakeshaft,  sufficient  to  answer  the  purposes  of  the  suit. 
In  this  suit,  also,  the  three  sums  had  been  transferred 
into  Court,  to  the  general  credit  of  the  cause. 

Next  after  this  cause,  the  cause  of  Andrews  v. 
Shaheshaft  stood  in  the  paper  for  hearing,  in  which 
the  same  persons  were  parties,  but  in  that  wXt  Andrews^ 
the  legal  personal  representative  of  Margaret  Steygcnld, 
as  Plaintiff,  claimed  the  fund  arising  from  the  residue, 
against  the  other  persons  made  Defendants  thereto. 
The  Plaintiffs  in  the  two  suits  compromised  the  matter 
in  dispute  between  them,  and  presented  a  petition,  which 
came  on  with  the  causes,  proposing  a  distribution  of  the 
fund  acf'ording  to  that  compromise.  In  this  state  of 
things,  it  would  not  have  become  necessary  to  decide 
the  question  of  construction  between  the  parties,  were 
it  not  that  the  Defendant,  the  legal  personal  representa- 
tive of  diaries  Shaheshaft,  rejected  the  suggestion  made 
by  the  Court,  that  one  decree  should  be  made  by  con* 
«ent,  in  both  causes,  giving  the  Defendant  her  costs  in 
the  usual  way,  out  of  the  fund,  but  charging  the  estate 
of  the  executor,  Charles  Shaheshaft,  with  interest,  at  4 
per  cent.,  on  the  dividends  received  and  retained  by 
him.  She  insisted  upon  the  two  causes  being  tried 
strictly  and  separately,  and  contended,  that  if,  upon  the 
true  construction  of  the  will,  the  Court  should  be  of 
opinion  that  the  Plaintiffs,  in  Hollingstoorth  v.  Shake- 
shaft,  were  not  entitled  to  these  funds,  that  bill  must  be 
dismissed,  and  that  the  Court  should  then,  in  the  other 
suit  of  Andrews  v»  Shaheshaft,  make  such  a  decree  as 
might  be  proper ;  but  which,  she  insisted,  could  not  be 
a  decree  charging  the  estate  of  Charles  Shakeshaft 
with  interest,  inasmuch  as  no  praygy  .to^hat  effect  was  - 
contained  in  that  bill. 

Mr. 
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Mr.  Uoyd  and  Mr.  Hoare,  for  ihe  Plaintiffs  in  the        1851. 

WORTH 

Mr.  IL  Palmer  and  Mr.  Hardy^  for  the  Defendant  ^- 

-,,..-  "^  Sbakbihaft. 

Shaheshaft. 

Mr.  Willcock  and  Mr.  •/*.  K.  Prior,  for  Andrews^  the 
Plaintiff  in  the  second  suit. 


Cholmondeley  v.  Clinton  (a),  Fulkam  v.  McCarthy  {b)^ 
Tonkin  v.  fiVr  Jfc/m  Lethbridge  (c)  were  cited. 

7%«  Mast£B  of  //le  Rolls  reserved  his  judgment. 


Tke  MaSTEB  of  the  RoLLS.  Dee.  2. 

I  at  fii*st  thought,  that  the  Defendant  Andretcs  might, 

in  the  suit  of  Hollingsworth  v.  Shakeshaft,  have  waived 

his  interest  in  favour  of  the  Plaintiffs,  and  that  by  that 

means  I  might  have  avoided  the  decision  of  this  point. 

And  although  this  might  be  so,  where,  independently 

of  the  interest  of  Andrews^  the  Plaintiff,  Hollingsworth^ 

had  a  distinct  interest  sufficient  to  sustain  the  suit,  yet 

it  is  urged,  that  where  the  Plaintiffs  interest  wholly 

fails,  it  cannot  be  set  np  by  the  gift  or  waiver  of  a 

Defendant  who  has  an  interest,  but  that  the  case  must 

be  tried  according  to  the  interest  of  the  Plaintiff,  as  it 

stands  upon  the  record ;  and  that  if  he  has  acquired  a 

subsequent  interest,  that  must  be  brought  before  the 

Court  by  supplemental  bill.     I  am  of  opinion  that  I 

must  yield  to  this  objection,  and  that  the  Defendant  is 

entitled  to  require  the  Court  to  determine  whether  the 

Plaintiffs 

^ 2  Jac,  i    W^  ^.135.,  {b)  1  //.  Ldt.  Ca.  703. 

TuTfu  ^  £  p.  1 16.;  4  Biil!p:S.)  (c)  G.  Coop,  43. 

LI  2 
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Plaintiffs  in  HolUngsworth  v.  Shakeshaft  can  maintain 
their  suit  against  the  Defendant, 


WORTR 


Sbakuraft.  Yielding,  therefore,  to  this  objection,  and  having 
taken  the  cases  separately,  and  having  to  consider 
the  true  construction  of  the  will,  I  retain  the  opinion 
I  expressed  at  the  hearing  of  the  cause,  that  according 
to  the  true  construction  of  the  will,  Margaret  Steypould 
took  all  the  personal  estate  (a),  subject  to  the  payment 
of  the  legacies,  and  that  consequently  the  Pkintiffs,  the 
HoUingiwarthSf  have  no  title  to  this  fund,  and  that  this 
suit  cannot  be  sustained  by  them. 

I  am  therefore  compelled  to  dismiss  it ;  but  as  this 
question  arises  exclusively  on  the  construction  of  the 
wUl  of  the  testator,  which  is  fully  set  forth  in  the  bill, 
it  was  the  duty  of  the  executor,  if  he  intended  to  take 
this  objection,  to  do  so  at  the  earliest  stage  of  the 
cause ;  that  is,  by  demurrer  to  the  bill,  by  which  all 
the  further  expense  of  this  suit  would  have  been 
avoided,  and  the  right  of  Andrews  would  have  been 
conclusively  settled  and  ascertained.  As  he  has  not 
thought  fit  to  adopt  this  course,  and  having  regard 
also  to  the  other  circumstances  of  the  case,  to  which  I 
have  already  adverted,  I  shall  dismiss  the  bill  without 
costs,  the  same  observation  applying  to  both  the  De* 
fendants.  In  pursuing  this  course,  I  am  following  the 
rule  adopted  by  Lord  Langdale  in  the  case  of  Sanders 
v.  Benson  {by. 

The  result  of  this  dismissal  will  be,  that  the  De- 
fendant, Mrs.  Shakeshaftf  would,  in  the  ordinary 
course  of  things,  be  entitled  to  have  the  three  sums  of 

money 

(a)  See  Quennell  v.  Turner,  v.  Reardon,  2  S&m.  4"  Si,  439. 
13  Beavan,  240.  and  Jonet  v.  Davids,  4  Rtutdl, 

(h)  4  Bcav,  350  ,  and  sec  /////      p.  278. 
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money  paid  out  again  to  her;  but  I  shall  not  give  any        1851. 
directions  to  this  effect,  but  wait  till  some  application     ^J^*^^'*^^ 
is   made   for  this  purpose,  in  order  that  the  Plaintiff       wqrtb 
Andrews  may,  if  he  think  fit,  apply  to  have  the  fund  ^       •• 
transferred  into  the  cause  of  Andrews  v.  Shakeshaft 

It  remains  to  be  considered  what  decree  is  proper  to 
be  made  in  the  suit  of  Andrews  v.  Shakeshaft, 

The   bill  in  that  suit  prays  for  an  account  of  the 
dividends  which  accrued  due  on  the  sums  of  stock  con- 
stituting the  residue,   and  for  payment  of  what,   on 
taking  that  account,  shall  appear  to  be  due;  but  it 
does  not  pray  for  interest  on  these  dividends.     It  is  con- 
tended by  the  Defendant,  that  this  Court  cannot  make 
the  estate  of  Charles  Shakeshaft  liable,  in  this  suit,  to 
the  payment  of  such  interest ;   but  I  am  not  of  that 
opinion.     I  am  of  opinion  that  the  Court  cannot,  in  the 
present  stage  of  the  cause  and  according  to  the  existing 
practice  of  the  Court,  direct  such  interest  to  be  paid ; 
but  in  a  great  variety  of  cases,  the  Court  has  given  in- 
terest upon  further  directions,  although  the  question 
had  not  been  reserved  at  the  hearing.      Creuze  v.  Hun^ 
ter  (a),  Sammes  v.   Rickman  {b)  appear  to  have  been 
cases  of  this  description ;   so  also   was    Goodyere  v. 
Lake{c).     In  Mellandv.  Gray  (d)  the  origbal  bill  does 
not  appear  to  have  prayed  for  interest,  but  by  the  decree 
on  further  directions  the  Vice-chancellor  Knight  Bruce 
directed  the  Master  to  inquire  what  sums  had  been, 
from  time  to  time,  retained  by  the  executor ;  and  on  the 
case  coming  on  again  for  further  directions,  the  execu- 
tor was  charged  with  interest,  on  the  several  sums, 
from  time  to  time,  retained  by  him.      My  own  ex- 
perience 

(a)  2  Trt.  juo.  157.  (c)  2  Ambler,  584. 

{b)  2  Vet,  jun.  36.  (d)  2  Cotty.  295. 
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-  3-  ^tIt     P®™^<5«  accords  with  this  decision,  and  I  believe  that 

HoLLiNGs-     ultimately  the  Court  has,  in  many  cases,  charged  an 

WORTH        executor  with  interest,  where  it  had  not  been  prayed  for 

Shakbshapt.   by  the  bill.     I  entertain  no  doubt,  that  the  Court  may 

properly  direct  such  inquiries  to  be  made  and  accounts 

taken,  as  will,  if  a  proper  case  for  this  purpose  should 

appear  on  the  Master's  report,  enable  the  Court  to  fix 

the  estate  of  Charles  Shakeshaft  with  interest  on  the 

dividends  received  and  retained  by  him,  although  the 

course  by  which  this  will  be  effected  will  be   more 

dilatory  and  more  expensive,  than  if  the  Court  could, 

in  the  first  instance,  have  made  a  decree  settling  all 

questions  between  the  parties. 

Accordingly  this  is  the  course  which  I  shall  adopt 
here.  I  shall,  in  the  case  of  Hollingsworth  v.  Shake- 
shaft,  dismiss  the  bill  without  costs,  and  in  the  case  of 
Andrews  v.  Shakeshaft,  I  shall  declare,  that  the  Plain- 
tiff Andrews  is  entitled  to  the  three  sums  of  stock,  and 
the  dividends  which  have  accrued  due  thereon  since  the 
decease  of  Margaret  Steygould,  direct  the  Defendant 
Mrs.  Shakeshaft  to  transfer  or  pay  these  sums,  and 
refer  it  to  the  Master  to  take  an  account  of  the  divi- 
dends which  have  accrued  due  on  the  sum  of  3000/. 
reduced  three  per  cent,  annuities,  and  3300/.  three  per 
cent,  annuities,  since  the  decease  of  Margaret  Stey- 
gould,  and  to  inquire  and  state  to  the  Court,  when 
and  by  whom  such  dividends  respectively  have  been 
received. 

Liberty  to  state  any  circumstances  specially. 

Reserve  further  directions  and  costs ;  and  let  the 
petition  stand  over.  — 


M 
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TOULMIN  V.  REID.  ^Del^hi^ 


K  ROUPELL  and  Mr.  Piggott,  for  the  Plain-  A  Defendant, 
.«/»  in  an  inter- 

^*"**  pleading  suit, 

may  shew,  at 

Mr.   J?.  Palmer^   Mr.    Cotton   and  Mr.  Ferrers  for  ^^at  the  < 


Reid,  Irving  and  Co.  «  "^^  a      ^ 

•^  proper  one  for 

interpleader. 
Mr.  Walpole  and  Mr.  Selwyn,  for  Messrs.  Henderson,     ^^^l^^^' 

the  Court 
Mr.  Lloyd  and  Mr.  £u«A,  for  Palmer  Ixxn,^  and  CocA-  aTostile'de^ 

rane.  the  assifi^nee  of  Saunders.  May  and  Co.  cree  against 

^  ^  the  Plaintiffs 

beyond  the 

Mr.  RoupelU  in  reply.  ^^g"^'  ^^  '*"^ 

The  following  authorities  were  cited.  First,  as  to 
the  right  to  interplead,  and  the  regularity  of  the  pro- 
ceedings thereon.  Crawshay  v.  Thornton  (a),  Jew  v. 
Wood  {h\  Mitchell  v.  Hayne  {c),  Horton  v.  The  Earl  of 
Devon  (d),  Hyde  v.  Warren  (^e\  Jones  v.  Gilham{g\ 
Angell  v.  Hodden  (Ji). 

Secondly,  as  to  deciding  between  Co-Defendants, 
and  reading  their  answers  against  each  other;  Mit^ 
ford(i\  Bowyer  v.  Pritchard  (A),  The  Thames  and 
Medway  Canal  Company  v.  Nash  (/). 

Thirdly, 

(a)  7  Simons,  391.,  and  2  MyL  (g)  G.  Coop,  49. 

i  Cr.  I.  (A)  16  Ves,  202. 

'Jf}^C.  ^  Ph.  185^  (f)  (4th  ed.)  142.,  note  m. 


(c)  2  S.  c$-  St.  63.  (k)  11  Price,  103. 

(d)  4  £x.  /2.  497.  (0  ^  A'monf ,  280. 
(0  19  Vetey,  32J 
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1851.  Thirdly,  as  to  the  power  of  the  Court  to  make   a 

j~y^^^    decree  against  a  Plaintiff,  without  his  submisaion ;   The 

V.  Duke  of  Bolton  v.  William${a\  The  Colombian  Govern- 

^'**-        ment  v.  RothgchUd  {b)y    Clarke   v.   Tipping  {c).  Barker 

V.  Walters  (d) ;  and  as  to  the  form  of  decree  under  the 

prayer   for  general   relief;   Palk  v.  Lord  Clinion(e); 

on  the  other  points ;  Malcolm  v.  Scott  (^),  JSx  parte 

Waring  {h)y   Laycock  v.  Johnson  {i\   Ex  parte  Gled- 

stanes  (k\  Burn  v.  Carvalho  (/),  were  cited. 

The  Master  of  the  Rolls. 

There  are  several  points  which  I  wish  to  consider, 
but  there  is  one  point  on  which  I  entertain  no  doubt, 
namely,  that  a  Defendant  in  an  interpleader  suit  may 
at  the  hearing  submit  to  the  Court  that  it  is  not  a 
proper  case  for  interpleader,  and  that  he  is  not  pre- 
cluded, by  the  circumstance  that  he  has  not  taken  the 
objection  at  the  hearing  of  the  motion  to  pay  the 
money  into  Court.  Mr.  Roupell  referred  to  Hyde  v. 
Warren  (i»),  where  Lord  Eldon  stated,  "  that  the 
money  being  brought  into  Court,  the  bill  could  not  be 
demurred  to,  as  not  being  a  bill  of  interpleader.'*  This, 
however,  is  no  authority  for  saying,  that  a  Defendant 
cannot  object  at  the  hearing  of  the  cause. 

Assume  that  the  case  was  not  a  proper  one  for  a 
bill  of  interpleader;  the  Plaintiff  would  have  nothing 
to  do  but  to  suppress  part  of  the  facts,  or  mis-state  them 
in  such  a  way,  that  the  bill  would  not  be  demurrable. 

How 

(a)  4  B.  C.  C.  297.  {h)  19  Vetey,  p.  349. 

(ff)  1  Simont,  p.  103.  (0  6  Hart,  199. 

(c)  4  Beavan,  588.  {k)  3  M<m.  D.  ^  D.  109. 

C<0  8  Beavan,  92.  (/)  4  My,  i  Cr.  690. 

(tf)  12  Vetey,  48.  (m)  19  Vet.  p  323. 

(g)  6  Hare.  592.,  2  HaU  i 
Tw.  440.,  and  3  Afac,  4-  Gor.  29. 
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How  could  a  Defendant  meet  such  a  case?  He  could  1851. 
not  demur^  and  he  might  not  be  able  to  compel  wit- 
nesses to  make  affidavits  to  be  used  at  the  hearing  of 
the  motion  to  pay  the  money  into  Court.  In  addition 
to  this,  the  Plaintiff  might  have  in  his  possession  the 
only  documents  or  information  by  which  alone  it  could 
be  shewn  that  the  case  was  not  a  proper  one  for  inter- 
pleader,  and  these  the  Defendant  might  be  unable  to 
obtain  except  by  cross  bill. 

I  have  no  doubt,  therefore,  that  it  is  open  to  a  De- 
fendant in  an  interpleading  suit  to  shew,  at  the  hearing, 
that  the  case  is  not  a  proper  one  for  requiring  the  De- 
fendants to  interplead. 

On  the  other  points,  I  will  look  over  the  papers  and 
authorities. 


The  Master  of  the  Rolls.  Dec.  82. 

This  is  a  suit  instituted  by  two  gentlemen  of  the 
name  of  Toulmin^  who  were  the  brokers  and  agents  of 
Reid^  Irving  and  Co.,  to  whom  a  vessel  called  the 
Punjaub  was  consigned  in  July  1847.  The  bill  prays, 
that  the  Defendants  may  interplead  as  to  their  right  to 
a  sum  of  1814/.  Is,  9d.  received  by  the  Plaintiffs  for 
freight  of  the  vessel,  and  which  has  been  paid  into 
Court,  and  invested  under  an  order  in  this  cause  of  the 
11th  of  January  1850.  Several  of  the  Defendants 
contend,  that  this  is  not  a  proper  case  for  interpleader, 
but  none  of  them,  either  on  that  or  any  other  ground, 
ask  the  Court  to  dismiss  the  bill.  On  the  contrary,  they 
all  express  their  opinion,  that  the  best  mode  of  settling 
the  matter  in  dispute,  in  the  present  state  of  circum- 
stances, will  be,  to  put  the  matter  in  such  a  course  of 
inquiry  as    may  enable    the  Court   to  determine  the 

questions 
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185L  quesUona  between  the  parties;  but  they  insist  on  this 
objection  to  the  bill,  with  a  view  to  induce  the  Court, 
instead  of  the  usual  interpleading  decree,  to  make  one 
keeping  the  Phuntiffis  before  the  Court,  and  making 
them  liable  to  account  in  respect  of  the  matters  which 
are  mentioned  in  the  bill. 

The  Defendants  call  upon  me  to  make  such  a  decree 
as  will  effect  complete  justice  between  the  parties,  and 
not  merely  enable  me  hereafter  to  determine  the  right 
to  this  18142L  1«.  9cL,  but  also  to  determine  the  rights 
and  settle  the  disputed  questions  that  may  arise  be- 
tween all  the  parties,  in  respect  of  the  matters  which 
have  arisen  between  them. 

The  short  outline  of  the  case  is  this :  —  The  yessel 
called  the  Punjaub  sailed,  in  the  early  part  of  March 
1847,  from  Calcutta  to  JEngland.  One- third  of  the 
ship  belonged  to  George  Palmer  the  elder,  one-third  to 
George  Palmer  the  younger,  but  was  mortgaged  by 
him  to  the  house  of  Saunders,  May  &  Ca  at  Calcutta^ 
to  whom  the  remaining  one-third  of  this  vessel  be- 
longed. The  vessel  and  cargo  were  consigned  to  Reid, 
Irving  &  Co.,  the  agents  of  the  Calcutta  house.  The 
Plaintiffs  were  duly  appointed  the  ship's  brokers  by  the 
two  Palmers  and  Betd^  Irving  &  Co.,  as  the  agents  of 
the  Calcutta  house.  The  Plaintiflb  accordingly  duly 
received  the  freight  earned  by  the  ship,  amounting,  as 
they  alleged,  after  making  such  deductions  as  they 
were  entitled  to  make,  to  the  sum  of  27212.  2s.  7^. 
Of  this  they  have  paid  one-third,  amounting  to 
907/.  Os.  lO^d,,  to  George  Palmer  the  elder,  and  held  in 
their  hands  the  remuning  sum  of  181421  Is.  9d.  arising 
from  this  source,  to  be  paid  to  the  persons  entitled; 
but  conflicting  claims  to  it  having  arisen,  and  actions 
being  brought  against  them  in  respect  of  it,  they  have 

filed 
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filed  this  billy  paid  the  money  into  Court,  and  now  ask        1851. 
for  the  usual  interpleading  decree. 

The  chums  set  up  to  the  fund  are  shortly  as  follows : 
—  In  the  first  place,  Reid,  Irving  &  Ca  claim  to  be  en- 
titled to  it,  by  virtue  of  an  express  authority  given,  on 
the  2l8t  of  July  1847,  by  both  the  Palmers  to  the  Plain- 
tifis,  directing  them  to  pay  the  produce  of  the  freight  to 
Reidf  Irving  &  Co.,  which  authority  was  followed  by  an 
undertaking  in  writing  of  the  26th  July  1847,  entered 
into  by  the  Plaintiffs,  to  pay  the  freight  to  Reid^  Irving 
&  Co.  Belying  on  this,  Reid,  Irving  &  Co.  contend, 
that  the  payment  of  the  one-third  of  the  freight  to 
George  Palmer  is  wholly  unauthorised  and  incorrect, 
that  the  Plaintiffs  are  liable  to  pay  the  whole  to  them ; 
that  the  letters  of  the  21st  and  26th  July  constituted, 
at  law,  a  legal  appropriation  of  the  money  arising  from 
the  freight ;  or  that,  if  it  had  not  this  effect,  that  it 
constituted  at  least  a  valid  assignment  thereof  in  equity. 
These  Defendants,  not  asking  me  to  dismiss  the  bill, 
although  contending  that  in  this  state  of  circumstances 
this  is  not  a  proper  case  for  interpleader,  ask  for  a 
decree  compelling  the  Plaintifis  to  account  generally 
for  the  one-third,  as  well  as  for  the  two-thirds  of  the 
freight;  or,  if  the  Court  cannot  directly  do  this,  to 
arrive  at  it  by  dismissing  the  bill  with  costs,  unless  the 
Plaintiffi  will,  as  a  condition  for  obtaining  a  decree, 
consent  voluntarily  so  to  account. 

Another  class  of  claimants  on  this  fund  are  two 
Defendants  of  the  name  of  Henderson^  who  are  band 
fide  holders,  for  value,  of  bills  drawn  by  the  Calcutta 
house  agunst  this  freight ;  which,  after  having  been  ac^ 
cepted  by  iZetW,  Irving  &  Co.,  have  not  been  paid,  that 
house  having,  in  the  month  of  September  following  this 
transaction,  stopped  payment,  and  having  since  con- 
tinued 
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1851.  tinued  to  carry  on  buBiness  under  a  deed  of  inspectorship. 
The  Messrs.  Henderson  have  obtained  an  attachment 
in  the  Lord  Mayor's  Court  on  the  fund,  in  an  action 
against  Reid,  Irving  &  Co.,  and  thej  contend,  in  effect 
much  the  same  as  Reidy  Irving  &  Co. 

And  between  the  Messrs.  Henderson  and  Reidy  Irving 
&  Co.  there  is  not,  in  truth,  any  contest ;  for  Reid,  Ir^ 
ving  &  Co.  do  not  dispute,  that  if  they  succeed,  the 
fund  must  be  distributed  amongst  the  holders  of  the 
bills,  drawn  specifically  against  this  freight,  and  accepted 
but  not  paid  by  Reidy  Irving  &  Co. 

The  Defendants  HendersoUy  however,  expressly  con- 
tend, that  the  Plaintiffs  ought  not  merely  to  account 
for  the  one-third  of  the  freight  pud  to  George  Pahner 
the  elder,  but  ought  also  to  account  for  the  gross 
amount  of  freight  received  by  them,  and  ought  not  to 
be  allowed  the  deductions  which  they  have  made  there- 
out, but  that  the  propriety  thereof  ought  to  be  ad^ 
judicated  upon  under  the  decree  to  be  made  in  this 
cause. 

The  Defendant  Cochrane  is  the  official  assignee  of 
the  Calcutta  house,  Saundersy  May  &  Co.,  which  have 
stopped  payment,  and,  after  carrying  on  business  for 
some  time  under  a  deed  of  trust,  has  ceased  altogether 
to  carry  on  business,  and  the  partners  composing  that 
firm  have  become  insolvent.  Mr.  Cochrane  claims  only 
the  two-thirds  of  the  freight;  he  does  not  contend 
that  the  Plwitifis  ought  to  account  for  more  than  the 
1814/.  \s>  9d.  paid  into  Court,  nor  does  he  resist  an  in- 
terpleader decree,  but  he  contends,  that  the  questions 
at  issue  between  the  Defendants  can  best  be  determined 
by  an  action  at  law,  and  submits,  that  complete  justice 

would 


CASES  IN  CHANCERY.  505 

would  be  done  in  an  action  at  law,  in  which  Cochrane        1851. 
was  Plaintiff,  and  the  Plaintiffs  in  equity  Defendants, 
but  that  the  defence  should  be  conducted  by  the  firm 
of  Reidy  Irving  &  Co. 

I  am  of  opinion  that  it  is  not  competent  for  the 
Court,  in  cases  of  this  description,  to  make  any  hostile 
decree  against  the  Plaintiffs,  compelling  them  to  ac- 
count in  respect  of  the  various  matters  stated  in  the 
bilL  No  point  is  better  established,  than  that  a  De* 
fendant  cannot  have  active  relief  against  a  Plaintiff, 
unless  he  himself  file  a  bill  for  that  purpose.  It  is  true 
that  there  are  many  cases,  in  which  the  mere  failure  of 
the  Plaintiff  operates  to  give  relief  to  the  Defendant,  as 
in  the  case  of  a  bill  to  redeem :  so  also  it  is  true,  that 
there  are  many  cases,  to  several  of  which  I  was  referred, 
where  the  Plaintiff,  an  accounting  party,  who  files  a 
bill  for  taking  the  account,  and  for  the  administration 
of  the  fund,  is  treated  by  the  Court  as  having  thereby 
undertaken  to  account  as  the  Court  might  direct :  yet 
these  cases  do  not  weaken  or  form  any  exception  to 
the  rule  I  have  already  stated,  nor  will  they,  in  my 
opinion,  enable  the  Court,  on  an  interpleading  suit,  to 
make  a  decree  against  the  Plaintiff,  in  the  same  manner 
in  which  it  might  have  done,  if  one  of  the  Defendants 
had  instituted  a  suit  against  the  Plaintiffs. 

I  am  of  opinion,  therefore,  that  I  cannot  make  a 
decree  of  the  description  required  by  Reid^  Irving  & 
Co,i  and  the  Messrs.  Henderson^  unless  by  consent ; 
and  that,  adversely,  I  am  compelled,  either  to  make  an 
order  dismissing  the  bill,  with  or  without  costs,  or  to 
make  such  a  decree  as  may  enable  the  questions  arising 
between  the  interpleading  Defendants  to  be  most  speedily 
and  satisfactorily  disposed  of. 

With 


506  CASES  IN  CHANCERY. 

1861.  With  respect  to  the  dismissal  of  the  bill,  this  is  not 

wished  by  any  one ;  but  it  is  desired,  that  the  Court 
should  use  the  power  it  possesses  of  dismissing  the 
Plaintiffs'  bill,  and  of  leaving  them  open  to  the  liti- 
gation with  which  they  have  been  threatened,  for  the 
purpose  of  compelling  the  Plaintiffs  to  consent  to  such 
a  decree,  as  will  enable  the  Court  not  merely  to  settle 
the  question  in  dispute  as  between  the  co^Defendants, 
but  to  determine  those  also  which  exist  between  the 
Plaintiffs  and  the  Defendants.  In  answer  to  this  it  was 
contended  by  the  Plaintiffs,  that  it  was  too  late  to 
contend,  at  the  hearing  of  an  interpleader  suit,  that  the 
case  was  not  one  of  that  description,  and  that  the 
objection  must  be  taken  by  demurrer,  or  in  opposition 
to  the  motion  to  pay  the  money  into  Court,  or  not  at 
all.  I  disposed  of  that  objection  at  the  time,  stating 
that,  in  my  opinion,  the  Defendants  are  not  precluded 
from  taking  that  objection  at  the  hearing.  In  sub- 
stance, however,  the  objection  is  not  now  taken,  except 
conditionally,  and  professedly  with  a  view  to  compel 
the  Plaintiffii  to  consent  to  the  decree,  which,  unless  hj 
their  consent,  I  have  stated  my  inability  to  make.  I 
am,  however,  of  opinion,  that  I  cannot  properly  use  the 
power  of  the  Court  for  this  purpose,  and  that,  not  being 
able  directly  to  impose  such  a  decree  on  the  Flaintiffst 
I  am  not  at  liberty  to  extort  their  consent  to  it*  ^y 
threatening  to  do  that,  which,  in  substance,  is  not  de- 
sired by  any  party  in  the  cause. 

In  this  state  of  circumstances,  and  as  no  one  re- 
quires the  bill  to  be  dismissed,  I  am  of  opinion »  ^^^ 
I  must  make  the  usual  interpleader  decree.  So  f^^ 
as  -  the  Plaintiffs  are  concerned,  this  will  not,  in  ^y 
opinion,  do  more  than  protect  them  from  legal  proceed* 
ings,  in  respect  of  the  particular  sura  paid  by  them 
into  Court,  but  they  will  remain  liable  to  all  such  P'^ 

ceedwpf 
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ceeding8»  if  any,  as  the  Defendants  may  think  fit  to  1851. 
institute  against  them,  either  at  law  or  in  equity,  in 
respect  of  other  matters :  in  other  words,  the  Defend- 
ants, by  interpleading  as  to  this  1814/.  Is.  dd.,  will  not 
be  thereby  held  to  admit,  that  the  Plaintiffis  are  entitled 
to  all  or  any  of  the  deductions  they  have  claimed  and 
retained,  out  of  the  gross  amount  of  freight  received  by 
them,  and  they  will  not  thereby  escape  the  necessity  of 
rending  an  account  of  their  receipts  and  payments  in 
respect  of  such  freight,  if  called  upon  so  to  do  by  com- 
petent authority.  All  that  they  obtain  by  this  decree 
is,  that  they  will  have  discharged  themselves  of  the 
sum  of  1814/.  Is.  9d.9  and  in  respect  of  that  sum  of 
money,  the  Court  will  not  permit  any  future  suit  or 
action  to  be  instituted  against  the  Plaintiffs  by  the  De- 
fendants to  this  record ;  but  beyond  this,  the  decree  of 
interpleader  will  not,  in  my  opinion,  afford  any  pro- 
tection. 

As  regards  the  question  between  the  co-Defendants, 
I  have  arrived  at  the  conclusion,  that  the  course  sug- 
gested by  Mr.  Lloyd,  of  the  action  by  Cochrane  against 
the  Plaintiffs  to  be  defended  by  Jteid,  Irving  &  Co., 
would  not  finally  determine  the  questions  at  issue  be- 
tween them  and  the  Defendants  Reid,  Inking  &  Co., 
and  Messrs.  Henderson;  both  the  latter  classes  of 
Defendants  contend,  that  the  letters  of  the  21st  and 
26th  July  1847  constituted  a  legal  appropriation  of  the 
freight  in  the  hands  of  the  Plaintiffs,  and  this  question 
^  might,  no  doubt,  be  tried  in  the  action  ;  but  if  they  fail 
in  that,  they  contend  that  these  letters  constituted  a 
good  assignment  in  equity  of  the  money  received  for 
the  freight.  There  are  many  cases  in  the  books  of 
this  double  remedy,  and  in  several,  as  in  Burn  v. 
Carvalho{a\  the  circumstance  that  no  remedy  exists 

at 
(a)  4  Mifl,  «J-  Craig,  690. 
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1851.        at   law   has  been   held  to  give  a  right  to  relief  in 
equity. 

I  cannot,  in  the  present  stage  of  the  case,  form  any 
surmise  as  to  whether  this  be  or  be  not  a  case  of  that 
description,  but  the  possibility  of  its  being  so  shews 
that  an  action  at  law  would  not  finally  condade  the 
question  between  the  co-Defendants.  I  must,  therefore, 
refer  it  to  the  Master,  to  ascertain  whether  the  De- 
fendants or  any  and  which  of  them  are  or  is  entitled  to 
this  sum  of  18142.  Is.  9d.  or  to  any  and  what  part 
thereof,  in  any  and  what  proportions ;  with  liberty  to 
state  any  circumstances  specially. 


June9,\0.  RICE   V.   GORDON  (fl). 

In  n  suit  "jO  Y  the  decree,  it  was  referred  to  the  Master  to  take 

Arsons,  A-       "^^    certain  accounts,  and  an  issue  was  directed,  to 

JB.  and G, the  ^^y  whether  the  Defendant  Scamett,  "  on  the  19th  day 
decree  di-  ''  •' 

reeled  an  of  December  1840,  became  and  was  the  bond  fide  holder 

anrr^"crve?*'  of  a  certain  promissory  note  for  lOOOi,"  and  the  Court 

the  costs  of  reserved  the  consideration  of  all  further  directions,  in 

aiicTthe  "'sub-  ^^P^^t  to  all  matters  in  the  causes  relating  to  Scamett^ 

sequent"  until  after  the  trial,  with  liberty  to  apply.    And  for 

other  parties,  better  taking  the  accounts,  the  usual  directions  were 

and  further      given  ;  and  the  Court  reserved  the  consideration  of  all 
directions.         °,         ,.        .  1/.1  /.i-rxi.^ 

G,  was  sue-     further  directions,  and  of  the  costs  of  the  Defendants 

cessfulonthe   ^„„    Clark^    Christopher    Tatham,   and   Elizabeth   his 

issue.     Held,        ^  '  ^  ^        ^ 

that  he  was      wife,  and  James  Fry^  and  Charlotte  his  wife,  and  the 

hJs'costs^**  *     «MJwyt«eii^  costs  of  the  other  parties  of  these  suits,  until 

after  the  said  Master  should  have  made  his  report ;  and 

any 

(a)  1 1  Beavan^  265. 
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any  of  the  parties  were  to  be  at  liberty  to  apply  to  the        1851. 
Court,  as  there  should  be  occasion.  ^^^'^^*' 

V. 

The  issue  being  found  in  favour  of  Scamett^  the  case      Gordox. 
came  on  for  further  directions,  and  on  a  petition  pre- 
sented by  him  to  dismiss  the  bill,  and  have  the  costs  of 
the  suit  and  of  the  issue. 

Mr.  R.  Palmer  and  Mr.  Sideboitoniy  for  Scarnettf 
asked  for  all  the  costs. 

Mr.  Roupell  and  Mr.  Co&,  contra^  for  the  Plaintiff, 
resisted  the  payment  of  costs,  and  argued,  that 
Scametts  costs  up  to  the  decree  could  not  now  be 
given,  inasmuch  as  they  had  not  been  reserved. 

The  Master  of  the  Rolls,  after  consulting  the 
Registrar,  ordered  the  Plaintiff  to  pay  Scamett  the 
costs  of  suit  and  of  the  issue. 


WHICKER  V.  HUME.  April  29.30. 

nPHE  testator,  John  Borthwick  Gilchrist^  by  his  will,   A  gift  to  trus- 
de vised  and  bequeathed  his  estate  at  Sydney,  in  in^udi  man-' 

New  South  Wales,  and  the  residue  of  his  real  and  per-  neras  they 

-   in  their  un- 
SOnal  controlled 
discretion, 
ahould  think  proper,  *'  for  the  benefit,  advancement,  and  propagation  of  education 
and  learning,  in  every  part  of  the  world,  as  far  as  circumstances  will  permit,"  is  u 
good  charitable  bequest. 

Real  estate  in  New  South  Wale»\s  not  within  the  statute  of  mortmain. 

A  testator  gave  real  estate  and  personal  estate  in  trust  to  sell  and  invest  in 
*'  stocks,  funds,  and  securities,**  and  hold  the  residue  thereof  upon  the  trusts 
declared  by  any  codicil.  By  a  codicil,  he  gave  "  the  trust  monies,  stocks,  funds  and 
securities  "  by  the  will  bequeathed,  to  charitable  purposes.  Held,  that  the  residuary 
real  estate  passed. 

Right  of  trustees  of  a  charity  to  be  heard,  as  well  as  the  Attorney-General. 

Costs  given  to  heir  as  between  party  and  party,  although  his  bill  was  dismissed. 

Vol.  XIV.  Mm 
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sonal  estate,  to  four  tniatees,  in  trust,  to  sell  and  convert 
WmcKER      ^^^^  money,  and  invest  in  stocks,  funds,  and  securities ; 
V.  and,  after  giving  certain  legacies  and  annuities  thereout, 

he  gave  '^  all  the  residue  or  surplus  of  the  said  trust 
monies,  stocks,  funds,  and  securities,"  upon  such  trusts 
&C.  as  he  should  direct  by  any  codicil. 

By  a  codicil  executed  on  the  same  day  (the  8th  of 
December  1840),  he  directed  as  follows:  — *^  This  is  a 
codicil  to  the  last  will  and  testament  of  me  J.  B.  G.  which 
will  bears  even  date  with,  but  was  executed  previously 
to  this  codicil.  I  hereby  direct  and  appoint,  that  the 
trustees  or  trustee  for  the  time  being  of  my  said  will 
do  and  shall  stand  possessed  of  and  interested  in  the 
residue  or  surplus  of  the  trust  monies,  stocks,  funds^ 
and  securities  thereby  to  them  bequeathed,  in  trust, 
upon  trust  to  apply  and  appropriate  the  same,  in  sudi 
manner,  as  they  my  said  trustees  or  trustee  shall,  in 
their  uncontrolled  discretion,  think  proper  and  expe- 
dient, for  the  henefity  advancement^  and  propagation  of 
education  and  learning  in  every  part  of  the  worldy  as  far 
as  circumstances  will  permit.^ 

The  testator  died  shortly  afterwards,  seised  of  con- 
siderable real  estate  at  Sydney  in  New  South  fVales^ 
and  possessed  of  personal  estate  in  this  country,  and 
amongst  it,  of  monies  in  the  funds. 

The  Plaintiff  Whicker  was  the  heir-at-law  and  one 
of  the  next  of  kin  of  the  testator,  and,  by  this  suit,  he 
contended. 

First,  that  the  charitable  gift  was  void. 

Secondly.  That  the  gift  in  the  codicil  of  the  trust 
ijbnies,  stocks,  funds,  and  securities  which  had  been 
**  bequeathed "  by  the  will,  carried  only  the  monies, 

stocks. 


CASES  IN  CHANCERY.  511 

stocks,  funds  and  securities  which  had)  strictly  speaking^       1851. 
been  *^  bequeathed "  by  the   will,   and  not  the  real 
estates  thereby  devised  in  trust  to  convert. 

Thirdly.  That  real  estate  in  New  South  Wales  could 
not  be  given  to  charity,  such  a  disposition  being  con- 
trary to  the  policy  of  the  law,  and  void  under  the 
Mortmain  Act. 

Mr.  Baupell  and  Mr.  Thompson,  for  Whicker  the 
heir-at-law,  and  one  of  the  next  of  kin,  and  Mr.  Lloyd 
and  Mr.  J.  V.  Prior,  Mr.  Walpole  and  Mr.  JBeavan, 
for  the  other  next  of  kin,  argued  as  follows:  — 

The  residuary  gift  to  the  trustees  is  void^  the  pur- 
pose expressed  being  invalid  as  a  charitable  use,  and 
too  vague  and  uncertain  to  enable  the  Court  to  control 
its  administration.  First,  it  is  not  a  charitable  use, 
within  the  terms  of  the  statute  of  charitable  uses  (a) ;  and 
''those  purposes  [alone]  are  considered  charitable  which 
that  statute  enumerates,  or  which  by  analogies  are 
deemed  within  its  spirit  and  intendment;"  Morice  v. 
The  Bishop  of  Durham  (b).  Now  the  only  purposes 
enumerated  in  that  statute  at  all  applicable  to  the 
present  case,  are,  as  to  learning,  ''  schools  of  learning, 
free  schools  and  scholars  in  universities;"  and  as  to 
education,  the  "  education  and  preferment  of  orphans." 
None  of  the  charitable  purposes  are  analogous  to  those 
expressed  in  this  will, — viz.  "  the  benefit,  advantage, 
and  propagation  of  education  and  learning,"  —  for  the 
only  "  learning  "  mentioned  in  the  statute  is  "  schools 
of  learning,"  and  the  only  education  is  "  the  education 
of  orphans." 

The 

(a)  43  EHz.  c.  4.  (A)  9  Ves.  p.  405.,  and  S.C^ 
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185  L  The  tendency  of  modem  authorities  is  certainly  not 

favourable  to  holding  this  to  be  a  good  cfaaritaUe  use. 
Thus  in  Ommanney  v.  Butcher  (a),  a  gift  to  **  private 
charity "  was  held  invalid.  In  Mcriee  v.  Tke  Bukop 
nf  Durham  {b\  a  gift  '*  to  objects  of  benerolence  and 
liberality  ^  was  held  void.  Again,  in  Vezey  v.  Jamsom  {e\ 
a  gift  to  such  charitable  or  public  uses^  persona  or  ^  to 
any  person  or  persons  as  the  executors  should  think  fit," 
was  held  bad.  In  ElHs  v.  Selby(d),  a  pft  to  ''  charit- 
able or  other  purposes  ^  was  held  yoid,  and  in  WUUams 
V.  Kerfhaw  {e)^  a  gift  to  ^  benerolent,  rd^ous  and 
charitable,  purposes"  was  held  bad.  But  the  case 
nearest  to  the  present  was  that  which  arose  under  Mr. 
Bradley^s  will,  whereby  the  accumulations  of  a  large 
fund  had  been  devoted  by  him,  to  *'  purcharing  of  such 
books  as  might  have  a  tendency  to  promote  the  interests 
of  virtue  and  religion,  and  the  happiness  of  mankind, 
and  distributing  such  books  in  Great  Britain  and  the 
British  dominions;"  Browne  y.  YeaUi^y  In  that  case 
Lord  ThurUnOf  having  heard  all  that  could  be  urged 
by  Counsel  in  defence  of  the  trust,  briefly,  and  indig- 
nantly, annulled  it,  as  unfit  to  be  executed,  and  decreed 
the  property  to  the  next  of  kin  of  the  testator;  jB&r- 
yrave  on  the  TheUuston  Act,  23.,  and  2  Jurid.  Ang. 
pp.  70.  162.  So  in  Kendall  y.  Granger  (h),  a  bequest 
of  personalty  to  trustees,  to  be  ''  applied  for  the  relief 
of  domestic  distress,  assbting  indigent,  but  deserving, 
individuals,  or  encouraging  undertakings  of  general 
utility,"  was  held  void  as  a  charitable  bequest 

Hie 
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(a)  Turn.  4*  R.  260.  1  Mt^i.  ^  Cr.  293.  298.,  and  5 

-.laLU^^-.  affirmed  10  CL  i  Fin.  111. 

Vts,  521,  (g)  7i><fy,  p.  50.,  note,  re- 

(c)  1  iSfni.  4;  St.  69.  feired  to  9  Vet.  p.  406.]"  lOlTT 

(d)  7    Simons,    352.,  and    1  p.  27. 

Hfyl.  i  Cr.  286.  {h)  5  Beavmu^. 

(e)  Cited,  1  Keen,  232.,  and  ^ 
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The  purposes  to  which  this  property  is  devoted  are 
far  too  vague  to  be  valid.  The  trustees  are  to  have  an 
'^  uncontrolled  discretion,''  and  are  to  apply  it  *'  in  every 
jjart  of  the  world."  In  Ommanney  v.  Butcher  (a),  before 
referred  to,  in  which  Sir  Thomas  Plumer  decided,  that 
a  bequest  for  private  charity  was  void,  he  observed  (6), 
*^  A  trust  to  be  carried  into  execution  by  the  Court 
must  be  of  such  a  nature,  that  it  can  be  under  the 
control  of  the  Court;  if  the  trust  cannot  be  ascer- 
tained, the  Court  cannot  see  to  the  execution  of  it : 
it  becomes  too  general  and  indefinite."  Again  {c\  he 
says,  ^^the  general  principle  is,  that  the  trust  must 
be  of  such  a  tangible  nature  as  that  the  Court  can  deal 
with  it;  when  it  is  mixed  up  with  general  moral  duty, 
it  is  not  the  subject  of  the  jurisdiction  of  a  court  of 
justice.  Private  charity  is,  in  its  nature,  indefinite, — 
how  can  it  be  controlled?  how  can  it  be  carried  into 
execution?" 


1851. 


The  case  of  WilUams  v.  Kershaw  (d)  shews,  that  the 
words  of  this  gift  are  to  be  read  distributively  and 
not  conjimctively.  In  that  case,  the  gift  was  ^'  for  such 
benevolent,  charitable,  and  religious  purposes  as  they  " 
(his  trustees)  ^^  should  diink  most  advantageous ; "  and  it 
was  argued,  that  every  application,  besides  being  ''  be- 
nevolent," must  also  be  '' charitable  and  religious,"  in 
which  case  the  ^ft  would  be  good ;  but  Sir  C  C  Pejjys 
held  the  contrary,  and  was  of  opinion  that  the  words  were 
to  be  read  disjunctively,  and  that  the  property  might  be 
Implied  to  ^^  benevoleTit  purposes  "  alone,  which  rendered 
the  gift  invalid.  Adopting  the  rule  Ifud  down  by  this 
decision,  the  words  ^'  for  the  benefit,  advancement,  and 

propagation 


\  (fl>^ttf«.  *  R.  265. 


re)  p.  273. 

(d)  5  Law  J.  (iV.  S.)  Ch.  84/ 
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1851.        propagation  of  education  and  learning"  must  be  read 
Whicke       distributively ;  so  that  the  fund  may  be  applied  by  the 
V.  trustees  to  any  one  of  the  following  purposes, — viz.  the 

benefit  of  education,  or  the  benefit  of  learning,  the 
advancement  of  education  or  the  advancement  of  learn- 
ing, the  propagation  of  education  or  the  propagation  of 
learning,  in  any  part  of  the  world. 

If  the  trustees  can,  without  control,  apply  the  pro- 
perty for  the  benefit  of  leaminff,  or  the  advancement  of 
learning^  in  any  part  of  the  globe,  it  is  possible  to  suggest 
an  infinity  of  modes  in  which  they  might  exercise  their 
discretion,  and  apply  it  to  purposes  any  thing  but  charit- 
able, as  defined  by  the  Court.  To  benefit  and  advance 
learning,  it  might  be  given  to  any  scientific  or  learned 
persons,  rich  or  poor,  to  the  teachers  of  any  species  of 
learning  known  to  mankind.  It  might  either  be  handed 
over  to  any  distinguished  astronomer,  philosopher,  or 
chemist,  as  Leverier,  Arago^  or  Faraday ^  or  to  an  ignorant 
Indian  brahmin  or  CTiinese  teacher;  it  might,  without 
breach  of  trust,  be  divided  between  the  learned  persons 
of  Europe  or  elsewhere,  in  order  to  benefit  of  learning, 
or  between  the  ignorant,  for  the  advancement  of  their 
education :  so,  again,  it  might  be  given  to  any  of  the 
learned  societies, — as  to  the  Boyal  Institution,  the 
College  of  Surgeons,  or  Society  of  Arts,  or  presented  to 
the  author  of  any  discovery  in  electricity  or  the  abstract 
sciences ;  to  Caxton  (if  he  were  living)  to  enable  him  to 
improve  the  art  of  printing ;  to  the  advancement  of  an 
invention  of  symbols  of  sound,  as  to  the  projector  of 
the  *'  Phonetic  News,"  or  applied  in  fitting  out  an  ex- 
pedition for  foreign  discovery,  or  the  encouragement  of 
modern  authors,  by  buying  up  their  works.  In  a  word, 
it  embraces  the  whole  sphere  of  literature  and  science, 
and  there  is  nothing  connected  with  education  as  a 
preliminary,  or  with  learning  as  a  result,  to  which  it 

might 
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might  not  be  applied,  and  that  not  only  in  this  country        1851. 
but  anywhere  eke,  as  in  Turkey ^  Ckina^  or  in  Caffraria 
or  any  other  uncivilised  country.     It  may  thus  be  ap« 
plied  to  any  private  charity,  benevolence,  or  purpose. 

It  would  be  impossible  for  the  Court  to  exercise  any 
control  over,  or  in  any  way  regulate,  the  application  of 
the  fund  to  such  multitudinous  purposes.  It  has  no 
authority  to  direct  a  scheme,  nor  any  power  to  make 
the  trustees  responsible,  or  charge  them  as  for  a  breach 
of  trust  for  the  application  of  the  fund  to  any  object, 
within  the  limits  of  the  general  words  used  by  the 
testator,  read  digunctiyely.  The  discretion  is  so  vague 
and  unlimited  as  to  amount  to  an  absolute  irresponsible 
right  of  disposition,  equivalent  to  ownership,  were  it 
not  for  the  words  "  in  trust,**  which  prevent  the  trustees 
claiming  the  property  beneficially,  or  holding  it,  other- 
wise than  for  the  testator's  relations. 

Again,  how  can  it  be  applied  for  the  benefit  &c.  of 
learning  &c.  in  every  part  of  the  world  ?  It  is  impos- 
sible to  execute  such  a  trust,  or  make  the  minute  sub- 
divisions necessary  for  that  purpose,  or  establish  the 
numerous  agencies  necessary  for  carrying  it  into  effect. 
The  Court  must  have  a  reasonable  ground  for  assuming 
that  the  bequest  can  be  carried  into  effect,  before  it  can 
part  with  the  fund ;  The  Mayor  of  Lyons  v.  The  East 
India  Company  {a). 

It  will  be  said,  that  the  trustees  under  these  words 
may  apply  the  fund  towards  objects  strictly  charitable ; 
but  that  is  not  sufficient.  "  The  question  is,  not  whether 
the  trustee  may  not  apply  it  upon  purposes  strictly 
charitable,  but  whether  he  is  bound  so  to  apply  it;" 

Morice 
(fl)  1  Moore'M  P.aC.  p.  293. 

Mm  4 
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185L  Morice  v.  The  Bishop  of  Durham  (a);  and  if  the  proi)eriy 
irighty  consistently  with  the  will*  be  applied  to  other 
than  strictly  charitable  purposes,  the  trust  is  too  inde- 
finite for  the  Court  to  execute ;  James  v.  Alien  {b). 

The  cases  of  gifts  to  a  country,  a  parish,  or  to  a  na- 
tion, as  the  case  of  Nightingale  v.  Goulbum  (c),  where 
the  gift  was  to  the  Chancellor  of  the  Exchequer,  to  be 
appropriated  to  the  benefit  and  advantage  of  Great 
Britain^  are  inapplicable.  A  gift  may  be  made  to  a 
corporation,  nation,  district,  or  class,  quite  independent 
of  the  doctrine  of  charity ;  but  a  gift  for  the  benefit  of 
every  part  of  the  world,  or  of  every  inhabitant  thereof, 
would  be  void  for  uncertainty* 

In  Curtis  V.  Hutton  [d)  there  was  no  decision  on  the 
point,  and  the  gift  was  within  the  statute  of  Elizabeth^ 
being  in  favour  of  schools  of  leai-ning. 

Moggridgev.  Thachwell  {e\  Leggey.  AsgiU(g),  were 
also  cited. 

Secondly.  The  words  of  gift  contained  in  the  codicil 
are  insufficient  to  carry  the  real  estate  or  its  produce 
to  the  charity.  To  disinherit  the  heir  there  must  be  a 
distinct  devise  to  another,  which  is  not  to  be  implied. 
Here  the  testator  by  his  will  devised  resl  estate,  in  trust, 
for  sale,  and  hebequeathedlna  personal  estate,  consisting 
of  monies,  stocks,  funds  and  securities.  The  codicil 
disposes  only  of  the  surplus  of  the  "monies,  stocks, 
funds  and  securities "  bg  the  mil  bequeathed  in  trust. 
This,  therefore,  carries  only  the  monies  &c.  bequeathed 

by 

(a)  9  Vesey,  p.  406.  (H)  14  Vet.  537. 

(6)  3  Mer.  17.  (f)  7  Ves.  39. 

(c)  5  Hare,  484.,  and  2  /VwV-  (g)  Turn.  ^  R.  265.  n. 


(c)  5  Hare,  484.,  and  2  P/ui 
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by  the  will,  and  nothing  else.     The  lands  devised  did        1851. 

not  pass,  nor  did  the  produce  of  the  lands  devised,  which 

had  never  been  bequeathed  to  the  trustees,  and  was  only 

to  arise  from  a  sale  under  the  devise  subsequent  to  the 

testator's  death.      Boe  d.  Walker  v.  Walker  (a).     The 

residue  of  the  real  estate,  therefore,  descends  to  the 

heir. 

Thirdly.  The  real  estate  in  New  South  Wales  is  sub- 
ject to  the  Mortmain  Act,  and  cannot  be  given  to  a 
charity.  [For  the  argument  on  this  point,  see  post, 
jMige  524.] 

As  to  the  first  two  points, 

Mr.  W.  M.  James  for  the  Attorney-General,  and 

Mr.  R.  Palmer  and  Mr.  Bagshawe,  for  the  trustees, 
were  not  called  on  by  the  Court;  but  during  the 
argument  they  referred  to  Curtis  v.  Sutton  (&),  as 
an  authority  for  holding  that  a  gift  "for  the  ad- 
vancement of  learning"  and  "for  the  promoting  of 
learning  "  in  the  seminaries  of  Great  Britain  or  Ireland 
was  a  good  charitable  bequest;  and  to  a  MSS.  case  of 
The  President  of  the  United  States  v.  Drummond(c)y 
where  a  gift  to  the  United  States,  to  found  at  Washing- 
tony  under  the  name  of  the  Smitlisonian  Institution,  an 
establishment  for  the  increase  and  diffusion  of  know- 
ledge amongst  men,  had  been  acted  on.  Horde  v.  The 
Earl  of  Suffolk  was  also  cited  {d). 

Mr.  Sidebottomj  Mr.  James  Anderson^  and  Mr.  Morris 
for  other  parties. 

The 

(a)  3  Bos.  *  Put.  375.  (c)  RolU,  Mat/  10. 1838.  M.S. 

.  (h)  14  Vesey,  537.  ^  (d)  2  Mtfl.  j  K.  59_ 
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CASES  IN  CHANCERY. 
Hie  ^LkSTER  of  the  SOLLS. 

Upon  the  first  point,  whether  the  codicil  passed  the 
real,  or  any  more  than  the  personal,  estate,  I  entertsun 
no  doubt. 

The  testator,  by  his  will,  gives  the  whole  of  his  pro- 
perty to  trustees,  and  directs  them  to  convert  it  into 
personal  estate,  and,  after  giving  certain  legacies,  he 
directs  that,  ''  as  to,  for  and  concerning  all  the  residue 
or  surplus  of  the  said  trust  monies,  stocks,  funds  and  se- 
curities, the  trustees  for  the  time  being  of  his  will  shall 
stand  possessed  thereof  upon  such  trusts  &c.  as  he,  by  any 
codicil  or  codicils  thereto,  shall  direct,  limit,  or  appoint." 


I  cannot  doubt  that  the  will  disposes  of  the  whole 
of  the  residue  which  was  turned  into  personalty;  and  the 
codicil,  which  was  executed  on  the  same  day,  and  ex- 
pressly refers  to  the  will,  professes  to  dispose  of  this 
surplus  of  the  residue  of  the  trust  monies  for  certain 
purposes.  He  says,  '^  the  trustees  shall  stand  possessed 
of  and  interested  in  the  residue  or  surplus  of  the  trust 
monies,  stocks,  funds  and  securities  thereby  to  them 
bequeathed,  in  trust,  upon  trust  to  apply  and  appropriate 
the  same, "  &c.  &c.  I  am  unable  to  follow  the  argu- 
ment that,  as  a  matter  of  strict  interpretation,  this  must 
be  confined  to  personal  estate,  and  not  extend  to  real 
estate,  by  force  of  the  word  "  bequeath,"  which  was 
properly  applicable  to  personal,  and  not  to  real,  estate. 
I  think  the  word  "  bequeath"  is  large  enough  to  carry 
real  estate  if  distinctly  applied  to  it.  The  obvious 
remark  which  occurs  on  the  will  is,  that  the  testator 
supposed  that  he  had,  as  he  really  had,  converted  the 
tinctly  applied  ^hole  of  his  real  estate  into  personalty  previously  to 
disposing  of  the  surplus  of  the  trust  fund ;  and  the 
word  "  bequeath  "  is  strictly  and  properly  applicable  to 
that  fund.     The  only  thing  to  look  at.  Is  what  was  the 

intention 


The  word 
«*  bequeuth  " 
is  large 
enough  to 
carry  real 
estate,  if  dis< 
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Intention  of  the  testator,  and  whether  ho  intended  to  1851, 
dispose  of  the  whole  of  that  surplus,  and* if  the  words 
are  large  enough  to  cany  the  intention  into  effect.  I 
cannot  doubt  that  that  was  his  intention,  and  I  have  as 
little  doubt  that  the  words  are  large  enough  to  carry 
it.  I  have,  therefore,  no  hesitation  in  saying  that  the 
codicil  being  properly  attested  to  pass  real  estate  will 
dispose  of  it. 

The  next  point  is,  whether  the  intended  gift  con- 
tsuned  in  the  codicil  ia  void,  as  being  too  indefinite,  or  is 
too  large  for  this  Court  to  execute.  Notwithstanding 
the  able  and  ingenious  argument  I  have  heard  upon 
the  subject,  I  entertain  no  doubt  upon  the  point.  Un- 
doubtedly my  disposition  is,  not  to  extend  the  effect 
of  the  provisions  of  the  statute  of  Elizabeth,  so  as  to 
make  charitable  bequests  more  extensive  than  they 
have  hitherto  been,  for  I  have,  in  my  experience,  seen 
many  cases  of  extreme  injustice  done  by  testators  who 
have  given  their  property  to  charities  away  from  their 
relations.  My  disposition  is  not  to  extend  the  prin- 
ciple of  those  decisions ;  but  in  this  case  I  am  bound 
both  by  authorities  and  principle  to  say,  that  this  is  a 
trust  which  this  Court  will  execute. 

In  the  first  place,  it  is  contended,  that  I  must  read 
the  words  ''education  and  learning"  disjunctively:  and 
for  that,  the  case  of  WtUiams  v.  Kersluzw  was  cited. 
I  think  that  to  be  the  proper  construction,  and  that  the 
words  are  to  be  read  education  or  learning  :  I  am  also 
of  opinion  that  the  words  cannot  properly  be  treated 
as  synonymous. 

In  determining  this  question  it  is  necessary  to  look 
at  the  statute  of  Elizabeth,  and  see  whether,  in  the 
enumeration  of  the  various  charitable  objects,  there  is 

any 


520  CASES  IN  CHAXCEKY. 

1851.        Any  thing  which  can  meet  the  words  which  are  here 
ezpres0e<L 

Xow  it  10  to  be  obeerved^  that  the  only  part  in  the 
statute  of  JSSzabetk{a)  which  rektes  to  learmng  is: 
—  ^  schools  <^  learning,  free  schools,  and  schdars  in 
uniTernties;''  and  that  the  only  part  which  rektes  to 
edMcaHom,  seems  to  be  confined  to  the  **  education  and 
preferment  of  orphans.^  I  do  not  think  the  preamble 
treats  the  words  **  learning  "  and  **  education  "  as  syno- 
nymoos.  Education  was  rather  meant  as  a  bring- 
ing up,  and  though  in  modem  times  it  is  in  a  great 
degree  synonymous  with  learning,  I  think  "  education," 
in  the  old  authorities,  did  not  necessarily  include 
**  learning."  And  in  the  passage  in  this  act,  where  it 
refers  to  **  the  education  of  orphans,*'  it  refers  also  to 
their  preferment,  which  would  not  properly  be  educa- 
tion. It  has  been  properly  admitted,  that  the  word 
*' education,"  standing  by  itself,  would  create  a  valid 
charitable  use,  and  would  fall  within  the  statute  of 
Elizabeth,  and  yet  the  only  expression  of  education  to 
be  found  in  the  preamble  of  that  statute  is,  for  **  the 
education  and  preferment  of  orphans." 

With  respect  to  the  word  learning,  it  would  be  diffi- 
cult to  say,  why  a  gift  in  favour  of  schools  for  learning 
being  clearly  within  the  statute,  a  general  gift  to  learn- 
iog  should  not  be  within  it.  **  Schools  of  learning  *' 
and  '^learning"  are  very  nearly  synonymous,  and  it 
would  be  difficult  to  make  an  establishment  for  the 
advancement  and  propagation  of  learning,  that  would 
not  in  substance  be  a  school  of  learning.  Upon  the 
statute  alone  I  should  have  very  little  doubt  on  the 
subject. 

The 

(«)  43  Eliz.  c.  i. 
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The  next  question  is,  whether  the  gift  is  void  on  1851. 
account  of  the  generalitj  of  the  bequest.  I  at  first 
thought  that  the  case  of  Curtis  v.  Huttan  (a)  decided 
the  question ;  but,  upon  looking  at  it  more  closely,  I 
think  it  does  not,  for  though  the  residue  was  given  by 
the  will  *'  for  the  advancement  of  learning  in  any  of 
the  universities  or  public  seminaries  in  Great  Britain 
or  Irelandf^  and  by  the  codicil  *^for  the  promoting  of 
learning  in  any  of  the  seminaries  of  Great  Britain 
or  Ireland^*'  yet  the  testator  expressly  pointed  out  that 
he  was  desirous  that  it  should  be  employed  for  students 
of  Eang^s  College  in  Old  Aberdeen ;  and  the  Counsel 
arguing  that  case  seems  to  have  admitted  it  to  be  good. 
I  think,  therefore,  that  I  cannot  treat  the  case  of  Curtis 
V.  Huttan,  as  I  thought  at  first,  as  a  case  in  which  the 
Court  has  decided  that  a  general  trust  '^for  the  ad- 
vancement and  promotion  of  learning"  was  good.  But 
I  think  upon  the  principle,  which  has  been  applied  to 
the  word  education,  and  looking  at  the  proper  construc- 
tion of  the  preamble  of  the  statute,  that  this  Court 
must  consider  that  a  ^ft  for  the  benefit,  advancement 
and  propagation  of  education  or  of  learning  in  Great 
Britain  would  be  a  good  charitable  gift. 

I  am  not  at  all  pressed  by  the  argument,  that  it  is 
possible  to  suggest  various  modes  by  which  learning 
may  be  advanced,  which,  if  they  had  been  specified, 
could  not  be  called  properly  charitable  bequests,  because 
I  think  the  Court  would  consider  what  was  the  real  ob- 
ject of  the  testator ;  and  that  if  it  found  the  trustees 
carrying  the  bequest  into  effect,  in  a  manner  which  the 
Court  thought  was  not  for  the  advancement  of  learning, 
in  the  proper  sense  of  the  term,  it  would  prevent  their 

so 

(ii)  14  Vcsfy,  537. 
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1851.       so  doing,  and  compel  them  to  apply  the  ftmds  in  a 
^JT"'^^'"^^    proper  manner.     It  is  true  that  no  scheme  would,  in 
V.  this  case,  be  granted  for  the  administration  of  the  cha- 

HuuR.  ^^y .  ^^^  ^YoB  is  simply  because  the  testator  has  himself 
provided  trustees  to  carry  it  into  effect :  but  if  he  had 
left  the  trustees  out  of  the  codicil,  and  said  it  should 
be  applied  ^*  for  the  benefit,  advancement,  and  propaga- 
tion of  education  and  learning,"  I  have  no  doubt  that 
the  Court  would  have  directed  a  scheme,  and  would 
have  ascertained  the  best  mode  of  carrying  the  inten- 
tion into  effect. 

I  am  confirmed  in  my  view  by  the  decision  of  the 
case  of  Nightingale  v.  GtnUbum  (a),  which  was  affirmed 
by  Lord  Cottenham,  and  is  undoubtedly  law.  That 
case  determined  this :  that,  because  a  gift  to  a  parti- 
cular spot,  or  a  sum  of  money  given  to  the  inhabitants 
of  any  part  of  Great  Britain  was  a  charity,  it  was 
equally  a  charity  if  given  to  all  the  inhabitants  of  Great 
Britain  for  the  benefit  of  the  whole,  and  upon  this 
ground,  that  it  was  a  class  that  could  not  be  considered 
so  general,  that  it  might  not  be  carried  into  effect,  and 
though  it  was  a  very  large  class,  yet  a  gift  given  to  the 
inhabitants  of  the  whole  of  Great  Britain  was  still  a 
gift  to  a  class,  and  that  the  gift  for  their  benefit  was 
a  charity. 

It  is  to  be  observed,  that  in  this  case  the  legacy  is 
not  given  for  the  benefit  of  a  class,  because  it  is  given 
for  the  benefit  of  the  world.  A  class  may  be  limited 
in  various  ways.  You  may  limit  a  class  by  saying  it 
shall  be  given  to  the  inhabitants  of  a  particular  spot; 
but  you  may  also  create  a  class  by  another  distinction; 

as, 

(a)  5  Hare,  484.,  and  2  Phi/L  594. 
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B8,  for  instance,  a  gift  for  the  benefit  of  all  poor  persons  1851* 
deprived  of  sight  throughout  the  world,  would  be  a 
gift  to  a  class.  So  what  is  given  for  the  benefit  of 
education  and  learning  is  given  for  a  class,  because  it  is 
given  for  the  use  of  persons  capable  of  benefiting  by 
education  and  learning.  This  I  consider  a  designation 
of  a  class,  though  in  a  different  way,  just  as  much  as 
the  designation  of  the  inhabitants  of  a  particular  country 
or  a  particular  district.  If  the  legacy  had  been  given 
for  the  general  benefit  and  advancement  of  the  whole 
world,  I  should  have  thought  it  too  vague  for  this  Court 
to  execute,  and  I  should  not  have  considered  the  case 
of  Nightingale  v.  Goulbum  any  authority  for  that  pur- 
pose. But  I  entertain  no  doubt  that  the  Court  would 
execute  a  charitable  trust  for  the  benefit  of  blind  or 
poor  persons,  or  persons  labouring  under  any  particular 
disease,  though  the  inhabitants  of  any  kingdom  what- 
soever should  be  entitled  to  participate  in  the  bequest. 

I  also  think  this  bequest  is  not  rendered  void  by  the 
circumstance  that  it  would  be  very  difficult  to  carry  it 
into  execution  in  another  part  of  the  world.  The  case 
of  The  Mayor  of  Lyons  v.  The  East  India  Company  {a) 
and  some  other  cases  there  cited  have  established,  that 
this  Court  wiU  carry  into  effect  any  trust  which  it  can, 
and  which  is  not  illegal.  And  though  it  is  true  that  it 
might  be  difficult  to  carry  into  effect  a  trust  for  the 
benefit  of  learning  and  education,  in  some  of  the  in- 
stances that  were  suggested  at  the  bar  with  considerable 
ingenuity  by  various  of  the  gentlemen  who  addressed 
me,  yet  that  does  not  appear  to  me  to  vitiate  the  be- 
quest, inasmuch  as  there  are  parts  of  it  which  can 
clearly  be  carried  into  effect,  and  the  instances  suggested 

by 

(a)  1  Afoore,  P.C.C.  175. 
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185L        by  Coansel  form  no  portion  of  the  trost  declared  by 
the  testator. 


I  cannot  doubt  upon  the  authorities,  that  this  is  a 
good  bequest  in  favour  of  a  charitable  purpose  within 
the  statute  of  Elizabeth ;  and  I  am  bound  to  say,  that 
the  codicil  provides  for  that  which  this  Court  considers 
a  good  bequest,  and  one  which  ought  to  be  carried  into 
effect  With  respect  to  whether  the  hind  in  Sydney 
was  well  devoted  to  charity,  though  I  am  aware  of  the 
statute,  I  have  not  suflSciently  formed  an  opinion  upon 
the  subject  I  should  be  desirous  to  hear  Counsel  in 
support  of  that  part  of  the  giflt 


As  to  the  third  point,  whether  the  Mortmain  Act 
applied  to  New  South  Wales. 

'  Mr.  Raupell  and  Mr.  Thompson,  for  the  heir-at-law, 
argued  that  New  South  Wales,  being  a  new  colony, 
all  the  laws  of  the  mother  country  were  carried  there, 
and  amongst  them  the  law  of  Mortmain.  That  the 
9  G,  4.  c.  83.  sect  24.  (a),  expressly  provided  "  that 

all 

(a)  "  Provided  also,  and  be  it  plied  within  the  said  colonies  ; 

further  enacted,  that  all  laws  and,  as  often  as  any  doubt  shall 

and  statutes  in  force  within  the  arise  as  to  the  application  of 

realm  of  England  at  the  time  of  any  such  laws  or  statutes  in  the 

the  passing    of  this    act  (not  said    colonies    respectively,    it 

being  inconsistent  herewith,  or  shall  be  lawful  for  the  governors 

with  any  charter  or  letters  pa-  of  the  said  colonies  respectively, 

tent,  or  order  in  council,  which  by  and  with  the  advice  of  the 

may   be    issued    in    pursuance  legislative  councils  of  the  said 

hereoQ  shall  be  applied  in  the  colonies  respectively,  by  ordi- 

administration  of  justice  in  the  nances  to  be  by  them  for  that 

Courts  of  New  South  Wales  and  purpose  made,  to  declare  whe* 

Van  DiemefCt  Z^ni/ respectively,  ther  such  laws  or  statutes  shall 

so  far"^  the  same  can  be  ap-  be  deemed  to  extend  to  such 
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Wbicker 


all  lawB  and  statutes  in  force  within  the   realm  of        1851. 
England  at  the  time,"  should  be  applied  in  the  admin- 
istration of  justice  in  the  Courts  of  New  South  Wales,  "^i^" 

Hums. 

That  the  mischief  intended  to  be  remedied  hj  the 
Mortmain  Act  9  G.  2.  c.  36.^  namel7>  improvident 
alienations  by  languishing  and  dying  persons  **  to  the 
disherison  of  their  lawful  heirs,"  was  as  necessary  to 
be  provided  against  in  Australia  as  in  this  country. 
That  77i<?  Attorney- General  v.  Stewart  (a)  was  inap- 
plicable, the  island  of  Granada  being  a  conquered 
country,  while  New  South  Wales  was  a  settled  colony. 

Mr.  R.  Palmer  and  Mr.  Bagshawey  contrite  argued 
that  even  as  to  a  settled  colony,  so  much  only  of  the 
EngUsh  law  became  established  there,  as  was  appli- 
cable to  the  situation  of  the  settlers,  and  the  condition 
of  an  infant  colony,  1  BL  Comm.  s.  4.  p.  100.  They 
admitted  that  the  act  cited  (9  G.  4.  c,  83.)  had  not  been 
altered  by  any  colonial  act,  but  said,  that  the  English 
laws  were  thereby  introduced  only,  **  so  far  as  the 
some  could  be  applied  within  the  said  colonies,"  which 
was  the  same  limitation  as  when  the  law  of  a  mother 
country  was  introduced  into  a  colony.  That  the  Mort- 
main Act  was  one  of  local  policy,  and  inapplicable  to 
the  wants  and  necessities  of  an  infant  colony.     That 

the 


colonies,  and    to    be   in  force  made,  it  shall  be  the  duty  of  the 

within  the  same,  or  to  make  and  said  supreme  Courts,  as  often  as 

establish  such   limitations   and  any  such  doubts  shall  arise,  upon 

modifications  of  any  such  laws  the  trial  of  any  information,  or 

and  statutes  within  the  said  co-  action,  or  upon  any  other  pro* 

lonies  respectively  as   may  be  ceeding  before  them,  to  nc|judge 

deemed  expedient,  in  that  be«  and  decide  as  to  the  application 

half:  provided  alwajrs,  that  in  of  any  such  laws  or  statutes  in 

the  mean  time,  and  before  any  the  said  colonics  respectively.** 
such  ordinances  shall  be  actually         (a)  %  Mer.  143. 

Vol.  XIV.  Nn    . 


no 
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the  point  now  under  discuseion  bad  been»  in  truth, 
settled  bj  the  ca^e  of  The  Aiiomey-Generul  v.  SUwart 
They  also  cited  She\ford  &n  Marimmin,  p.  £fi3. 

Mr.  Roupell,  in  reply* 

The  Master  of  the  Rolls. 

The  question  is  this,  whether  the  Mortmain  Aet 
applies  to  this  particular  case.  I  consider  it  settled 
by  the  case  of  The  Attomey-General  t.  Stewart^  that 
the  Mortmain  Act  does  not  apply  to  the  colonies, 
where  there  is  no  express  legishitiYe  enactment  in  this 
country  that  it  shall  apply  to  them.  This  has  been  so 
oonsidered  in  many  authorities^  and  the  principle  has 
been  acted  upon  as  established  in  many  cases.  I  for« 
bear  to  inquire  into  the  validity  of  the  argument  whether 
the  Mortmain  Act  can  be  considered  properly  a  local 
aet»  or  whether  it  would  be  useful  to  enact  it  as  to  the 
colonies. 

I,  at  first,  thought  that  a  distinction  might  be  drawn 
between  this  case  and  that  of  The  Attorney- General  v« 
Stetoarty  from  this  circumstance,  that  as  Granada  was 
a  conquered  country  the  law  of  that  country  would 
still  have  prevailed,  unless  the  law  of  this  country  had 
been  introduced  into  it  by  the  proclnmation  of  the 
King,  or  by  an  express  enactment :  while*  in  this  case, 
as  the  colony  of  New  South  Wales  was  a  settled  colony, 
the  English  law  would  prevail  there  without  any  enact- 
ment. Why  the  24th  section  was  necessary,  I  did  not 
at  first  see,  unless  it  intended  to  enact  that  all  the  laws 
of  this  country,  including  the  Mortmain  Act,  should 
extend  to  New  South  Wales.  I  think,  however,  that 
Mr.  Palmer  has  given  the  proper  answer  to  this.  The 
clause  is,  in  form,  rather  a  qualification  than  an  express 
enactment,  and  shews  that  it  was  only  intended  to  in- 
troduce the  English  laws  so  far  only  as  they  could  be 

properly 
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poperiy  applicable  in  New  South  Wales,  and  that  ac-  1851. 
cordinglj  the  pirovision  ivas  introduced  in  order  to  give 
the  legislative  counoil  power,  if  it  should  be  found  that 
they  could  not  be  properly  adopted,  to  modify  them. 
Accordingly  that  section,  after  stating  that  the  laws  of 
England  were  to  be  introduced,  qualifies  it  thus,  ^^  so 
bix  aB  the  same  can  be  applied  within  the  said  colonies." 
I  apprehend  that  that  means,  so  far  as  the  same  can  be 
reasonably  and  properly  applied,  having  regard  to  the 
laws  and  institutions  then  existing,  and  when  they 
should  be  found  inapplicable,  the  governor,  with  the 
advice  of  the  legislative  council,  was  to  be  at  liberty  to 
make  limitations  in  and  modifications  of  them.  This  is 
rendered  clear  by  the  proviso  at  the  end,  which  enacts 
that,  in  the  meantime,  and  before  any  such  ordinances 
shall  be  actually  made,  the  Courts  shall  have  the  power 
of  determining  to  what  extent  the  law  and  statutes  of 
England  are  to  apply,  which  clearly  shews,  that  it  was 
not  intended  by  the  previous  enactment,  or  any  part 
of  the  statute,  that  all  the  laws  of  this  country  should 
apply  to  those  colonies  without  any  limitation  or  qua- 
lification whatever.  If  that  is  the  true  construction 
of  this  clause,  it  leaves  the  matter  very  much  the  same 
as  in  the  case  of  Granada,  and  then  the  case  of  The 
Attorney- General  v.  Stewart  applies. 

I  consider  myself  bound  by  that  decision,  and  I  must 
hold,  that  the  land  in  New  South  Wales  situate  at 
Sydney  passed  by  this  bequest,  and  that  the  acts  of 
mortmain  are  not  applicable. 

The  bill  of  the  heir-at-law  must  therefore  be  dis- 
missed, but  I  consider  it  a  proper  case  for  ordering 
the  costs  of  all  parties  to  the  suit  to  be  paid  out  of 
the  estate  of  the  testator, 

Nn  2  During 
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1851.  During  the  argument^  it  was  objected,  that  as  the 

charity  was  fully  represented  by  the  Attorney-General, 
his  Counsel  alone  could  be  heard  as  to  the  validity  of 
Ihe  charitable  bequest  and  that  the  executors  could 
take  no  part  in  the  discussion,  but 

The  Master  of  the  Rolls  decided,  that  the  trustees 
for  the  charity  were  entitled  to  be  heard. 


In  a  chnrity  On  a  subsequent  day,  Mr.  Wdlpole  and  Mr.  Beaoan 

tiiouirh  un-    '  nrgued,  that  the  heir-at-law  in  a  charity  case  ought  to 

siiciessfiil,        iij^vQ  costs  as  between  solicitor  and  client.     They  cited 
allowed  nis         mi        ^  ^  >  w«««i>rv/N 

costs,  but  The  Attorney-General  v.  Haberdashers    Company  {a)^ 

twecn'ari'        Moggridge  v.    Thackwell  {b)y   Bishop   of  Hereford  y. 

and  party.  Adams  (c),  Mills  v.  Farmer  (rf),  Currie  v.  Jhfe  (e),  in 
all  of  which  costs  as  between  solicitor  and  client  had 
been  given,  and  T/ie  Attorney-General  v.  Kerr(g)f 
James  v.  James  (A),  where  the  rule  had  been  admitted 
by  the  Court. 

The  Master  of  the  Rolls  said,  that  the  costs  of 
the  heir  must  be  as  between  party  and  party. 

(a)  4  B.  C.  C.  (5lh  ed.)  p.  (d)  19  Vetey,  490.,  S.  C  1 

177.,  note.  Mer.  lOk 

(//)  1  Fe».  junior,  475.,  7  Fa.  (e)  17  Fes.  468. 

B7  ,  and  af&nued  by  House  of         (g)  4  Beavan^  299. 
Lords,  13  Fes.  416.  (h)  11  Bcavan^^^l. 

0)  7  Fts.  331. 


>'0TB.-— The  heir-at-law  appealed,  but  the  decision  was  affinnei] 
l>y  the  Lordd  Justices  in  March  1832. 
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1851. 


The  LANCASHIRE  and  YORKSHIRE  Railway      Dee.  19. 
Company  v.  EVANS. 

THIS  bill  was  filed  on  the  authority  of  the  decision  A  decision,  on 
of  Lord    Cottenham  in    The  London  and  North  '^/  »"th«"^v 

of  which  a 
Western  Railway  Company  v.  Smith  (a),  and  an  injunc-  suit  had  bsen 

tion  was  granted  by  Lord  Lanydale.      Subsequently,  [Jl^ng  over- 

Lord  TrurOf  in  The  East  and  West  India  Docks  and  ruled,  the 

Birmingham  Junction  Railway  Company  v.  Gattke  {h\  offered  to 

took  a  difterent  view  of  the  law.     The  effect  of  the  ^'jsmJss  his 

latter  decision  was  to  overrule  the  case  of  The  London  costs.    Held, 

and  North  Western  Railway  Company  v.  Smith,  on  which  ^*'*'^  ^^'*  ^"* 

•^  '      "^  no  answer  to 

the  equity  in  this  suit  was  founded,  and  afterwards,  on  a  motion  to 

the  1st  o(  August  1851,  upon  a  motion  made  before  Sir  ^^nt  oV^To- 
Juhn  Romilly,  M.  R.,  the  injunction  was  dissolved.  secution,  and 

that (he 
Pliiintiff  must 
Mr.  Follett,  for  the  Defendant,  now  moved  to  dismiss  either  proieed 

the  bill  for  want  of  prosecution.  bill  dismissed 


Mr.  R.  Palmer,  contrety  stated,  that  the  object  of  this 
motion  was  to  force  the  Plaintiffs  to  a  hearing,  in  order 
to  obtain  the  costs  of  the  suit ;  that  the  Plaintiffs  had 
offered  to  have  the  bill  dismissed  without  costs,  but  that 
the  Defendant  had  not  acceded  to  the  offer. 


He  argued,  that  this  was  a  case  in  which  it  was  iin*  - 
possible  to  conceive  that  the  Court  would  give  the  De- 
fendant the  costs,  and  that  the  late  Master  of  the  Rolls 

had 

(a)  I  Mac,  ^  Gor,  ?I6.  frn  Raiiwat/  Company  v.  Bradlet^, 

(b)  3  Mac.  4-  Gor,  155.,  and      id.  336. 
lee  The  Londan  and  North  West- 

Nn  3 


on  the  usual 
terms. 
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1851. 


Tne 
Lancashirb 

and 
Yorkshire 

Riilwuy 
Company' 

V. 

Evans. 


had  decided  that  a  party  wa9  not  justified  in  bringing  a 
case  to  the  hearing  merely  for  the  purpose  of  costs. 
Sivell  y.  Abraham  (a). 

The  Master  of  the  Rolls.  I  mnst  make  the  order, 
for  I  am  satisfied  that  the  Defendant  is  entitled  to  pire- 
Tcnt  this  suit  hanging  over  his  head.  The  Plaintiffs  must 
either  give  an  undertaking  to  proceed  or  the  bill  must 
be  dismissed  on  the  usual  terms.  I,  however,  carefully 
abstain  from  giving  any  opinion  whether  the  Defendant 
will  be  entitled  to  the  costs  of  the  suit  (ft). 


(a)  8  Benvan^  598. 

{b)  The  bill  was  afterwards 


dismisoed,  wi|bput  cost*.     8fe 


Augutt ' 


The  Duke  of  DEVONSHIRE  v.  EGLIN. 


The  Defend- 
ant consented 
to  the  Plain- 
tifTs  making 
a  watercourse 
through  his 
land,  upon 
being  paid  "  a 
proper  and 
rea.sonable 
sum."    The 
watercourse 
was  made, 
but  no  grant 


nnHIS  bill  was  filed  by  the  Duke  of  Devonshire  and 
sixteen  other  persons  against  Tliomas  Eglin. 


It  stated,  that  in  1840,  the  town  of  Grassington  was 
much  inconvenienced  by  the  want  of  a  supply  of  water, 
and  that  the  Plaintiffs  discovered,  that  a  good  supply 
might  be  obtained,  by  conveying  it  through  the  lands  of 
the  intermediate  proprietors  to  the  town.  That  the 
Plaintiffs  and  others  raised  a  subscription  for  that  pur- 
was  executed,  ^^^  ^^at  the  Plaintiff  Aftwon,  on  behalf  of  himself 

and  no  sum       *       ' 

arranged.         and  the  other  subscribers,  applied  to  the  Defendant  to 

years  user        permit  the  proposed  watercourse  to  pass  under  hb  land, 

the  Defendant  which  he  agreed  to  do.     "  That  on  behalf  of  the  sub- 
stopped  it  up,  -,        „ 
hut  he  was                                                                                                       SCnoeTB, 
restrained  by 

decrci;  from  so  doing,  and  a  reference  was  made  to  the  Master  to  settle  a  proper 
compensation. 

rile  a!;reement  ha?ing  been  made  with  a  number  of  subscrilient  bdd  that  iha 
proper  mode  of  suing  was  by  some,  on  behalf  of  all. 
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seribers,''  it  wns  agreed,  that  2s.  6d.  arjear  should  be        1861. 
paid  the  Defendant  for  his  permission.     That   such     ^^ju*^' 
watefGourse  was  completed  in  1840,  at  an  expense  of      Duke  of 
86/.,  and  was  used  down  to  1849,  but  some  disputes,  as    ^»^<^w»»»» 
to  other  matters,  having  arisen,  the  Defendant  stopped       Eeuy. 
the  watercourse.     The  bill  stated,  that  the  28.  6d.  had 
never  been  applied  for,  but  that  the   PlaintiiTs  were 
willing  to  pay  it.     It  alleged,  that  the  expenditure  hnd 
been  made  on  the  faith  of  the  ngreement,  and  that  no 
grant  by  deed  had  ever  been  made. 

The  l)ill  prayed  a  declaration,  that  the  Plaintiffs  were 
entitled  to  the  use  and  enjoyment  cf  the  watercourse,, 
and  for  an  injunction  to  restrain  the  Defendant  from 
obstructing  the  flow  of  water  through  his  land. 

The  Defendant  admitted  he  consented  to  the  passage 
of  the  water  through  his  land,  "  upon  condition  of  hit 
being  paid  a  proper  and  reasonable  sum  or  price  for  that 
consent  and  permission,''  but  he  said,  that  no  sum  had, 
at  ady  time  been  agreed  on,  between  him  and  the 
Plainti&,  as  the  price  of  such  consent  or  permission. 

That  after  it  had  been  made,  the  Defendant  re- 
peatedly applied  to  the  Plaintiffs  to  come  to  an  agree- 
ment as  to  the  price  to  be  paid,  but  no  agreement  had 
ever  been  come  to,  and  no  price  had  ever  been  fixed* 

He  admitted  he  had  in  December  1849  diverted  the 
water,  and  stated  that  negotiations  had  taken  place,  and 
that  he  had  offered  to  take  lOs.  a-year  for  the  past,  and 
12.  for  the  future,  but  that  such  offer  hnd  not  been  ac- 
cepted. He  said,  that  he  had  always  been  ready  to 
grant  the  right,  upon  payment  of  a  just  and  reasonable 
sum,  but  that  he  had  never  sold  or  agreed  to  sell  the 
watercourse,  or  to  make  a  grant  thereof,  and  that  he 

iVn  4  never 
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1851.  never  directly  or  indirectly  encouraged  the  Plaintiffs  in 

^^|J;y^^*^  laying  out  money  in  [making  the  watercourae.     There 

Duke  of  being  no  contract  in  writing,  he  insisted  on  the  benefit  of 

Devonshib*  the  Statute  of  Frauds  (a).    He  denied  the  agreement  to 

Kgun.  pay  the  29. 6d.  a-year,  and  that  fact  was  not  proved. 

There  was  evidence  to  shew  that  the  Defendant,  with- 
out objection,  saw  the  works  in  their  then  progress,  and 
said  to  the  workmen,  ''  Take  care  that  you  don't  stop 
up  my  drains  in  cutting  through  them,  for  if  you  do,  I 
shall  tear  up  your  watercourse."  There  was  no  other 
proof  that  the  Defendant  encouraged  the  proceedings. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Currey,  for  the  Plaintiffs, 
argued,  that  the  Defendant  having  consented  to  the 
making  of  the  watercourse,  and  stood  by  and  allowed 
the  Plaintiffs  to  expend  money  in  its  construction,  on 
the  faith  of  that  consent,  could  not  be  permitted  to 
recal  the  license,  2  Eq»  Ca.  Abr.  p.  522.  pi.  3.  Powell 
v.  Thomas  (i),  Jackson  v.  Caior  (c),  Williams  v.  The 
Earl  of  Jersey  (d),  Gregory  v.  Mighell{e).  They  aigued 
also,  that  a  proper  and  reasonable  rent  might  be  ascer- 
tained by  means  of  a  reference  to  the  Master.  Claver' 
ing's  Case(g%  Milnesy.  Gery(h),  Sugd.  Vend.  ^  P.  252. 
(8th  ed.),  and  see  Darfs  Vendors  §•  P.  114, 115.  (2nd  ed.) 

Mr.  Elmshy  and  Mr.  PreTidergast  for  the  Defendant. 
Such  a  license  as  that  claimed  by  the  Plaintifis  can  only 

be 


A- 


(d)  29  Charlei  II.  cap. 3.  (e)  18  res.S2B. 

ib}^6  Hare.  300.  (g)  Cited,  5    Vet.  6«a,  and 

_  (cXJjjSL  fifi^- ..  6  Hare,  304.  n. 

\d)  Cr.  ^  Ph.  91,  (A)  14.  Fw.  400. 407. 


\ 
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be  gmnted  by  deed,  HewUns  y.   Shippam{a\  and  a         1851. 

parole   license  is  revocable,    Wood  v.   Leadbitter{b\  ^"^^/^^^ 
Fenthnan  v.  Smith  (e),    The  King  v.  The  Inhabitants       D^i^e  of 

of  Homdon'On'the'mU{d),  Cookery.   Cowper  {e\  Lig-  I>kvoxs,„re 
gin$  V.  Inge  (g).  Egun. 

The  equity  contended  for  by  the  Plaintiffs  has  never 
been  extended  to  cases,  where  parties  have  treated,  but 
not  come  to  an  absolute  agreement.  ''  There  if  persons 
will  build  notwithstanding,  they  must  take  the  conse- 
quence ;  and  this  is  not  such  an  acquiescence  on  the  part 
of  the  owner,  as  will  prevent  him  from  insisting  on  his 
right,''  East  India  Company  y.  Vincent  {h).  To  raise 
such  an  equity  there  must  be  encouragement,  Williams 
v.  The  Earl  of  Jersey  (i),  or  a  case  of  bad  faith  clearly 
made  out,  Dann  v.  Spurrier  (A). 

If  a  man  will,  with  hb  eyes  open,  spend  money  on 
another's  estate  he  cannot,  in  the  absence  of  special  cir- 
cumstances, compel  a  reimbursement  Tlu  Master  ffc. 
of  Clare  Hall  v.  Harding  (/)• 

The  suit  is  defective,  for  all  the  subscribers  ought  to 
be  parties. 

The  Master  of  the  Bolls. 

I  think  that  the  frame  of  this  bill  is  defective ;  but  I 
will  give  leave  to  amend  and  express  my  opinion  on  the 
assumption  that  the  record  will  be  put  into  a  proper 
state. 


I  am 


(a)  &B.iCr.  ^\.  (g)  7  ^tf^.  682. 

{b)  13  Mee.  4*  W.  838.  (h)  2  Aik.  83. 

(e)  ^JSoit,  107.  (0  Cr.  j  Ph.  gi: 


„.- -,..-.„^-L_  ■'  \ 

W)  4  jif.  4-  iSf.  562. 5&S.  (*)  TTjrwr    "^  '■^■-        ^ 

(X  1  Cr.JLC##rf  it^^a  ijf)  6  Hnre,  p.  296.    /     I      . 

/ 
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1851.  I  fttn  of  opinion,  that  the  passages  read  from  the 

^^r^C^     answer  shew,   that   there  was  a  parol  agreement  to 
Duke  of      allow  the  watercourse  to  be  made  through  the  De- 
jjEvoNsuiRB   fendant's  land,  in  consideration  of  payment  of  a  reason- 
Eglix.        able  sum.      The  watercourse  was  made  in  the  year 
1840,  and  from  that  time  until  the  latter  end  of  1849, 
this  easement  was  enjoyed  without  any  dispute  or  con- 
test on  the  part  of  the  Defendant.     In  that  year,  the 
Defendant,  in  consequence  of  other  disputes,  insisted 
on  the  price  being  ascertained,  and  the  evidence  shews 
that  the  parties  have  not  since  been  able  to  agree.    The 
work  has,  however,  been  effected  and  used  nearly  ten 
years,  and  I  am  of  opinion,  that  the  Defendant  cannot 
prevent  the  FlaintiiFs*  enjoyment  of  this  right. 

The  subscribers,  who  were  the  contracting  parties,  are 
not  all  Plaintiffs ;  but  I  will  give  leave  to  the  Plaintiffs 
to  amend  the  bill  by  making  it  on  behalf  of  idl  the  sub- 
scribers, and  at  the  same  time  allowing  the  Defendant  te 
make  any  objection  to  the  frame  of  the  amended  record 
which  he  may  think  fit. 

I  am  of  opinion,  that  the  inhabitants  are  entitled  to. 
the  relief  asked,  and  to  the  benefit  of  this  water,  pay* 
ing  a  proper  compensation  to  the  Defendant,  and  it 
appears  to  me  that  the  regular  mode  bf  aseertaining 
the  amount  will  be,  to  refer  it  to  the  Master,  to  ascer- 
tain what  will  be  a  proper  compensation  for  the  past 
and  future  use. 


Aug.  7.  The  bill  being  amended  by  making  it  on  behalf  of 

all  the  subscribers,  the  decree  was  made,  deelaring  the 
Plaintiffs  entitled,  referring  it  to  the  Master  to  ascer- 
tain a  proper  rent,  and  to  settle  a  proper  deed,  and  graft- 
ing a  perpetual  injunction  in  the  terms  prayed^ 


T 
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1851. 


ARMSTRONG  v. '  STORER.  J<jfy  '*• 

Aug.  7, 

BAZALGETTE  ».  8T0RBB.  .^''^to 

HE  original  bill  was  filed  in  Auyust  1823,  by  the  Where  a 
Plaintiffd,  Messrs.  Armstrong  &  others,  as  mort-  stead  ofsimplv 
gajecs  for  181,000/.  on  the  estate  oi  A.  G.  Storer,  the  ^1^^^^/^  hii*'' 
testator,  against  the   executors  and  parties  claiming  securities, 
under  his  will,  and  against  LouU  Bazalffette,  to  whom  ^^^p^^gu^t 
the  Plaintiff  had  made  a  sub-mortgage  for  10,000/.  by  for  a  general 
a  deed  of  April  1814.     The  suit,  in  form,  was  not  one  tlo^^and  the 

to  foreclose  a  mortgage,  but  to  administer  the  estate  of  estate  proves 
-  ,  ...  -..  deficient,  the 

the  testator  amongst  his  creditors.  costs  of  the 

suit  are  to  be 
,  paid,  in  the 

By  the  decree,  made  m  1827,  the  usual  accounts  first  instance, 

were"  directed  of  the  personal  estate  and  debts,  and  an  o"'^^^**® 
*  '  estate. 

inquiry  as  to  what  real  estates  the  testator  died  seised :  — 
what  incumbrances  there  were  afieoting  them :  —  their 
priorities,  and  what  was  due  on  them. 

Before  any  report  had  been  made,  the  suit  became 
abated  by  the  death  of  Louis  Bazalgette  in  1833,  and 
his  representative,  Evelyn  Bazalgette,  filed  his  bill  of 
revivor  and  supplement,  ^^  on  behalf  of  himself  and  all 
other  the  unsatisfied  creditors  of  Storer,"  which,  after 
stating  the  proceedings  in  the  original  suit  and  the  de- 
cree, and  that  the  Plaintiffs  in  the  original  suit  had 
neglected  to  proceed  in  and  had  abandoned  the  suit, 
prayed  a  revivor: — and  that  the  Plaintiff  Bazalgette 
might  have  the  same  benefit  of  the  suit  as  his  teptator, 
and  a  declaration  that  he,  Bazalgette,  was  entitled  to 

the 
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1851.        the  benefit  of  the  decree,  and  that  the  same  might  be 


r. 
Storkr. 


The  Master,  bj  bis  report,  amongst  otber  tbiDgs, 
found,  tbat  Evelyn  Bazalgette,  as  executor  of  Lovds 
Bazalffette^  was  tbe  first  incumbrancer  affecting  tbe 
estates  of  the  testator,  and  that  there  was  due  to  him 
9917 L;  and  that  the  Plaintiffs  CharleM  Amutrong  and 
William  ArmMtrong  were  the  second  and  onlj  other  in- 
cumbrancers affectbg  the  estates. 

The  causes  now  came  on  for  further  directions,  and 
the  estate  being  insolvent,  the  question  was,  whether  the 
costs,  as  between  solicitor  and  client,  of  all  parties  of 
the  suit,  ought  to  be  paid,  in  the  first  instance,  on  the 
ground  of  the  suit  being  one  for  the  administration 
of  an  estate  which  had  turned  out  insolvent,  or  whether 
the  Defendant  Bazdigette  was  entitled,  as  first  incum- 
brancer on  the  estate,  to  be  paid  first,  in  full,  his  prin- 
cipal, interest  and  costs,  out  of  the  fund  in  Court 

Mr.  Lhyd  and  Mr.  Stevens,  for  the  Plaintiffs,  argued, 
that,  tUs  being  a  mere  suit  for  administration,  the  costs 
incurred  in  such  administration  were  the  first  charge 
on  the  fund  which  had  been  brought  into  Court 

Mr.  Roupell  and  Mr.  Elmsleyi  for  Bazalgette,  argued, 
that  the  mortgagee  was  first  to  be  paid.  Thej  insisted 
that  the  suit  was  to  realise  the  mortgage  security,  and 
that,  even  if  it  were  an  administration  suit,  there  was 
nothing  to  administer  but  the  equity  of  redemption. 

Mr.  Bennalls,  for  Mr.  Starer. 

JVlr.  Llatfdj  in  reply.  < . 

Chissum 
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Chissum  v.  Dewes  {a\    Uppertan    v*   Harrison  (&),        1851. 

Tipping  V.  Power  (c)i  HepworUi  v.  Heslop(d),  Davies    jl^^^^"] 

V.  Topp  (tf),  JVride  v.  Clarke  (ff)  were  cited.  r. 

Storkr. 

The  Master  of  the  Rolls  reserved  judgment 


TVie  Master  of  the  Rolls. 

The  question  is,  whether  the  Defendant  Bazalgette 
is  entitled  to  have  his  debt  paid  in  full,  not  only  before 
anj  portion  of  the  assets  arising  from  the  sale  of  the 
estate  included  in  his  security  is  applied  towards  the 
payment  of  other  debts,  but  in  priority  to  the  costs  of 
the  suit 

The  principles  laid  down,  in  the  various  cases  on  this 
subject,  are  clear  and  intelligible,  although  the  applica- 
tion of  them  may  not,  in  every  case,  be  easy.    A  mort- 
gagee has  a  right  to  make  his  security  available  in  the 
first  instance  for  the  payment  of  his  debt,  and  if  he  pro- 
ceed to  enforce  that  right,  no  subsequent  incumbrancer 
or  person  interested  in  the  estate  can  get  any  thing, 
until  he  has  been  satisfied  the  full  amount  of  his  claim 
for  principal,  interest,  and  costs ;  but  in  order  to  enforce 
that  right,  or  to  be  entitled  to  retain  it,  he  must  not 
adopt  proceedings  at  variance  or  inconsistent  with  it. 
For  instance,  a  mortgagee  may  file  a  bill  to  foreclose 
his  mortgage  securities,  and  unless  redeemed  by  some 
other  person  interested  in  the  estate,  he  may  take  the 
whole  estate  to  satisfy  his  debt     A  mortgagee  may 
also  stand  aloof,  and,  relying  on  his  security,  abstain 

from 


Aug.  1. 


(c)  1  Hare,  405. 


(d)  3  Hare.  485. 

(e)  Seton  on  Decreet,  97, 
(g)  lb.  105. 
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185U  from  fleeking  the  benefit  of  any  fleeurity  whataoever. 
Thus,  if  a  suit  be  instituted  to  administer  the  estate  ol 
a  testator  whose  real  estates  are  subject  to  a  mortgage, 
the  mortgagee  is  not  a  necessary  or  a  proper  party  to 
any  such  suit,  which  is,  so  far  as  the  real  estate  is 
concerned,  a  suit  merely  to  administer  the  equity  of 
redemption  of  the  real  estate  of  the  testator.  In  such 
a  suit,  if  a  decree  for  sale  of  the  real  estate  be  made, 
the  direction  contained  in  the  decree  is,  either  to  sell 
with  the  consent  of  the  mortgagee,  if  he  consents,  or 
subject  to  the  mortgage,  if  he  refuses  to  concur  in  the 
sale.  In  neither  case,  whether  he  concur  or  dissent, 
can  he  be  deprived  of  the  full  produce  of  the  mortgage 
security,  but  he  may  enforce  payment  exclunve  of  the 
payment  of  the  costs  of  all  parties  to  the  suit.  This  kb 
the  case  of  Hepwarth  v.  Heshp  (a),  and  it  stands  on 
clear  and  intelligible  grounds. 

Besides  being  paid  out  of  his  mortgage  securities,  as 
far  as  they  will  extend,  he  is  entitled  to  be  paid  out  of 
the  general  assets  of  the  testator,  if  sufficient,  or  if  not, 
by  a  dividend,  on  a  proof  for  the  whole  debt,  pari  pastu 
with  other  creditors  of  an  equal  degree,  and  not,  as  in 
bankruptcy,  on  a  proof  for  the  surplus  only.  This  was 
determined  in  Mason  v.  Boffff  (i). 

But  if  the  mortgagee,  instead  of  insisting  on  his 
right  to  foreclose,  choose  to  institute  a  suit  for  the 
administration  and  sale  of  the  testator's  estate,  he  intro- 
duces a  new  element  not  within  his  contract,  and  as  he 
does  not  rest  exclusively  on  his  contract,  but  seeks  some* 
thing  beyond  it,  the  coats  of  the  suit  are,  in  that  case, 
considered  as  costs  of  administration,  and  are  to  be  piud 
in  the  first  instance,  if  the  estate  prove  deficient.     He 


(a)  3  Hare,  485.  W-^-Afefc^CK 


$TORRR. 
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seeks,  in  fact,  in  such  a  case,  something  beyond  the        1851. 
foreclosure:    something  which  his  contract  would  not     I^j^^q 
have  given  him,  and  if  his  security  be  insufficient,  he  v, 

takes  the  chance  of  obtaining  the  amount  of  his  debt 
bom  the  general  assets  of  the  estate.  This  was  the 
doctrine  laid  down  in  White  t.  The  Bishop  bJ  Peter^ 
IfOrauffh  (a),  and  in  fFontner  v.  Wright  {b). 

If  w«  ftpply  these  principles  to  the  present  case, 
it  will  not,  I  think,  be  difficult  to  determine  in  what 
manner  the  costs  must  be  disposed  of.  In  the  first 
plaee,  the  Plaintiffs  are  mortgagees,  seeking  not  merely 
to  enforce  their  mortgage  security,  but  to  administer 
the  estate  genei-ally.  They,  therefore,  have  adopted 
the  course  of  administering  the  estate  of  the  testator, 
in  the  way  they  considered  to  be  most  beneficial  to 
them.  The  Defendant  Bcualgette  is  an  assignee  of  this 
mortgage  security,  and  as  such,  he  has  been  found  by 
the  Master  to  be  the  first  incumbrancer  on  the  estate. 
He  might  have  wholly  repudiated  the  suit :  he  might 
have  filed  a  bill  to  enforce  payment  of  his  debt  out  of 
that  portion  of  the  property  sought  to  be  administered 
in  this  suit,  which  was  included  in  his  mortgage  secu-^ 
rity.  But  he  has  not  adopted  that  course,  he  has 
sought  the  benefit  of  a  suit,  in  which  the  whole  estate 
of  the  testator  is  sought  to  be  administered,  including 
in  it  property  not  included  in  his  securities,  the  greater 
or  less  amount  of  which  property  does  not  appear  to 
me  to  alter  the  rights  of  the  parties.  In  this  suit, 
he  has  succeeded  in  establishing  the  priority  of  his 
charge,  which  was  a  matter  referred  to  the  Master 
to  ascertain  and  determine;  and  in  a  suit  of  this  de- 
scription, the  cases   of  Brace    v.    Dnehest    qf  Marl* 

borough^ 


h 


(a)  3  StoansA09.  ^  Jac.  402.  (A)  2  Sim.  643. 
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1851.        borough  {a\  Kenebel  v.  Scrafton(b)  are  authorities  for 

y^^^^^     sayingf  that  the  coats  of  the  suit  are  costs  of  the  ad- 
Armstrong        ;;  ,  ° 

r.  ministration. 

Storer. 

If,  therefore,  there  were  nothing  more  in  the  case 
than  this,  as  the  suit  clearly  is  not  one  to  administer 
the  estate  of  the  testator  subject  to  the  mortgage  to 
which  the  Defendant  Bazalgette  is  entitled,  but  a  suit 
by  the  original  mortgagee  seeking  to  sell  the  mort- 
gage property,  and  to  distribute  the  proceeds  amongst 
the  persons  entitled,  according  to  their  priorities,  and 
also  seeking  to  make  the  remaining  assets  of  the  testator 
available  for  the  payment  of  the  mortgage  debts,  and 
the  other  debts  of  the  testator,  and  as  the  Defendant 
Bazafyettey  instead  of  repudiating  this  suit  and  enforc- 
ing his  own  mortgage  securities,  has  come  in  under 
that  suit,  and  sought  for  and  obtiuned  the  benefit  of  the 
decree  in  it :  —  if  there  had  been  nothing  more  in  this 
case,  I  should  have  thought,  that  the  Defendant  BazaU 
gette  was  not  entitled  to  engross  the  whole  produce  of 
the  purchase-money  of  the  estates  comprised  in  his 
mortgage  securities,  in  priority  to  the  payment  of  the 
costs  of  the  other  parties  of  a  suit,  which  had  enabled 
him  to  attain  that  advantage.  But  this  c^se  goes  far 
beyond  that,  for  in  the  month  of  December  1833,  the 
Defendant  Bazhlgette  filed  a  bill  of  revivor  and  supple- 
ment, on  behalf  of  himself  and  the  other  unsatisfied 
creditors  of  the  testator,  which,  after  detailing  at  length 
the  proceedings  which  had  up  to  that  time  taken  pkce 
in  the  course  of  it,  including  the  decree  of  the  27tli 
of  January  1827,  he  prayed,  that  he  might  be  entitled 
to  the  same  benefit  of  the  suit  and  proceedings  as  the 
Defendant  Louis  Bazalgette,  through  whom  he  claims, 
would  have  been  entitled  to,  and  further  prayed,  that 

he 

(a)  Mot.  50.  {b)  13  Ftft.  370. 


Stores. 
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might  be  declared  to  be  entitled  to  the  benefit  of  the        1851. 
decree  made  in  the  cause,  and  that  it  might  be  ordered    j^^Xkomq 
to  be  prosecuted,  and  that  the  accounts  and  inquiries       ^  •• 
therein  mentioned  might  be  carried  on.     He  has  there- 
fore actively,  as  Plaintiff,  sought  to  carry  on  a  suit 
for  the  administration  of  the  testator's  estate,  and  he 
does  not,  in  this  supplemental  bill,  raise  any  question 
as  to  his  alleged  right  to  be  paid  his  demand  in  full, 
in  priority  to  the  costs  of  the  suit  which  has  been  in- 
stituted. 

I  am  of  opinion,  that  this  must  be  treated  as  an 
ordinary  administration  suit,  as  regards  all  persons 
{larties  to  it,  and,  therefore,  that  the  costs  of  all  parties 
must  be  paid,  as  in  the  ordinary  case  of  on  administra- 
tion suit  when  the  estate  is  deficient,  and  that  after 
payment  of  such  costs,  the  whole  produce  of  the  mort- 
gage estate  must  be  paid  to  the  Defendant  Bazalgette, 
and  that  upon  the  rest  of  the  estate  he  must  be  paid 
pro  raid  with  the  other  creditors  of  an  equal  degree 
with  himself. 


Note.—  See  Aldridge  v.   Wesilnrook,  5  Beavan^  188.,    WUd  v. 
Lockhart,  10  ^eav.  320. 
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1851. 


July  16. 
Attg.  i. 

Merger  of  a 
charge  in  the 
inheritance  is 
Dot  to  be  as- 
Btimed,  if  it 
would  be  con- 
tmry  to  the 
interest  of  the 
owner  of  the 
estate  and 
charge* 

J,  devised 
an  estate  to 
his  heir,  who, 
in  his  own 
right,  had  a 
charge  on  it. 
The  heir 
bought  up  an 
incumbrance 
on  the  estate 
amounting  to 
11.555/.,  for 
2.000/.    Held, 
that  he  was 
entitled  to  the 
full  amount, 
as  against  the 
other  incum- 
brancers, on 
the  estate. 


B 


DAVIS  t;.  BARRETT. 

Y  this  billy  the  Plaintiffs,  claiming  a  priority  of 
charge  on  certun  estates  called  ''  Tfie  Spring/* 
«  Thatchfield  Fenn,"*  «  Schavjield,''  "  Barrett  HaU,"* 
"  Richmond  Fenn,'"  "  Greenwood  Fenn,'^  a  "  house  in 
Spanish  Town,"  and  "  Harding  HaU^  in  the  island  of 
Jamaica,  prayed  that  an  account  might  be  taken  of  what 
was  due  to  them  in  respect  of  their  mortgage  on  the 
estates  bearing  date  the  15th  of  March  1842,  and  for 
payment  or  foreclosure  in  default  of  payment. 

The  question  was,  whether  the  Plaintiffs  were  en- 
titled to  any  priority,  and  if  any,  to  what  extent,  upon 
the  estates  comprised  in  their  mortgage  securities. 
The  facts  which  gave  rise  to  this  question  were  as  fol- 
lows:—  On  the  29th  of  February  1812,  on  the  mar- 
riage of  Samuel  Barrett,  the  Spring  estate  was  conveyed 
to  trustees  to  the  use  of  Samuel  Barrett  for  life,  with 
remainder  to  trustees  for  500  years,  to  secure  a  jointure 
of  1200/.  per  annum  for  Mrs.  Barrett,  and,  subject 
thereto,  to  raise  6000/,,  according  to  the  trusts  of  an 

indenture 


Dates. 


1812.  Settlement  of  5.  P. 

1815.  Will  of  iJ.  P. 

1816.  Mortgage  to  Clarke. 
1824.  Death  of  5.  j9. 

1835.  Settlement  of  S.  G.  B, 

1839.  Death  of  uncle. 

1841.  Compromise        between 

S.  G.  B.  and  Ciarke. 
January,    1842.    Purchase     of 


arrears     of   join- 
ture. 

Mar.  1842.  Mortgage  to  Pkintifi*. 

Affr.  1842.  Purchase  of  6000^. 
charge. 

May  1842.  Plaintiff's  mortgage 
recorded. 
—   1846.  Settlement  of 

S,  G.  B.  recorded. 
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indenture  of  even  date,  which  were,  to  pay  the  interest  1851. 
thereof  to  Mrs.  Barrett  for  her  life,  if  she  survived 
her  husband,  and  after  her  decease,  for  the  younger 
children  of  the  marriage,  and,  subject  to  those  prior 
charges,  to  raise  a  sum  of  20,000/.  for  the  benefit  of 
an  eldest  son,  and,  subject  to  those  trusts,  to  the  use  of 
Samuel  Barrett  in  fee. 

The  settlor,  Samuel  Barrett^  was  entitled  to  Schaw- 
Jieldj  Thatchfield  Penny  and  other  estates  in  fee,  which 
were  not  included  in  the  settlement. 

On  the  30th  of  March  1815,  Samuel  Barrett  made 
his  will,  by  which  he  devised  his  reversion  in  fee  in  the 
settled  estates  and  in  his  other  property,  subject  to  the 
payment  of  his  debts  and  legacies,  to  his  eldest  son 
Samuel  Goadin  Barrett  in  fee. 

On  the  1st  of  February  1816,  Samuel  Barrett  exe- 
cuted a  mortgage  of  the  reversion  in  fee  of  the  settled 
estates,  subject  to  the  trusts  of  the.  500  years  term, 
and  of  the  estates  not  in  settlement,  to  John  Graham 
Clarke  to  secure  a  sum  of  20,000/.  due  to  him,  with 
interest,  and  also  to  secure  the  future  advances  to 
be  made  by  him,  with  interest  thereon  at  5  per 
cent  It  was  assumed,  that  this  deed  was  duly  regis- 
tered and  recorded  as  required  by  the  Jamaica  statute 
of  16  G.2.  C.5. 

Samuel  Barrett  died  in  the  month  oF  June  1824 ; 
he  left  surviving  him  his  wife,  a  son  Samuel  Goodin 
Barrett^  and  a  daughter  nuuried  to  Mr.  Dashwood. 

At  the  time  of  the  death  of  Samuel  Barrett,  the 
charges  on  the  settled  estate  were  as  follows :  — 

O  0  2  1.  A  jointure 
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1.  A  jointure  of  1200/.  per  annum,  in  favour  of  Mrs* 
BarreU. 

2.  6000/.  of  which  the  interest  was  due  to  Mrs. 
Barrett  as  long  as  she  lived ;  and  then  the  capital  be- 
longed to  Mrs.  DashtDOod. 

3.  20,000/.  due  to  Samuel  Goodin  Barrett.  All 
these  were  under  the  trusts  of  the  500  years  term. 

4.  20^000/.  secured  by  mortgage  to  John  Graham 
Clarke^  under  the  mortgage  of  the  1st  of  February  1816. 

5.  The  debts  and  legacies  given  by  the  will  of  Samuel 
Barrett. 

6.  Subject  to  those  charges,  the  reversion  in  fee  be- 
longed to  the  eldest  son  Samuel  Goodin  Barrett,  under 
the  will  of  his  father  Samuel  Barrett.  * 

In  1825,  Mrs.  Barrett,  the  widow,  married  Laurence 
Oliphant,  and  on  their  marriage,  on  the  18th  o{  August 
1825,  a  settlement  was  made  of  the  jointure,  and  the 
interest  of  the  6000/.  belonging  to  Mrs.  Oliphant. 

On  the  25th  of  November  1835,  Samuel  Goodin 
Barrett,  by  settlement  made  previously  to  his  marriage, 
covenanted  to  convey  all  his  interest  in  the  estates  he 
possessed,  subject  to  the  charges  upon  them,  for  the 
benefit  of  his  wife  and  the  children  of  the  marriage. 

On  the  11th  of  October  1836,  Richard  BarreU,  an 
uncle  of  Samuel  Goodin  Barrett,  made  his  will,  and 
thereby  devised  to  him  certain  other  properties,  —  viz. 
Barrett  Hall,  Richmond  Penji,  Greenwood  Penn,  and  a 
house  in  Spanish  Town  for  various  interests,  and  by  a 

codicil 
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codicil  to  his  will,  he  devised  to  him,  Harding  Hall^  tlie        1851. 
remaining  estates  comprised  in  the  Plaintiffs'  security. 

On  the  27th  oi  April  1838,  Mrs.  Olipliant  iXeA,  and 
thereupon  Mrs.  Dashwood  became  entitled  to  the  6000Z. 
and  Mr.  Oliphant^  under  the  settlement  made  on  his 
marriage,  became  entitled  to  the  arrears  of  the  jointure 
of  1200/.,  and  the  interest  of  the  6000Z.  remaining 
unpaid,  which  were  considerable. 

On  the  18th  of  May  1839,  Richard  Barrett^  the 
uncle,  died. 

In  1841,  Mr.  John  Graham  Clarke  being  dead,  his 
executors  James  Graham  Clarke  and  Lamb  pressed 
Samuel  Goodin  Barrett  for  payment  of  the  amount 
due  to  them  on  their  mortgage.  The  state  of  pro- 
perty in  Jamaica  seemed  to  have  made  It  hopeless  to 
seek  to  enforce  their  demand  at  that  time,  and  a  com- 
promise was  come  to  between  Samuel  Goodin  Barrett 
and  the  executors  of  James  Graham  Clarke^  which 
was  expressed  in  two  letters  of  the  19th  of  November 
1841. 

The  first  was  written  by  Samuel  Goodin  Barrett  to 
James  Graham  Clarke,  and  was  as  follows :  —  "I  pro- 
pose to  pay  you  down  937Z.  10*.,  to  Mr.  Hilton  the 
taxed  costs  of  the  suits,  to  give  you  and  your  co-execu- 
tor Mr.  Lamb  my  bond  for  8000Z.,  payable  with  in- 
terest at  5  per  cent,  by  instalments,  that  is  to  say, 
3000/.  at  the  expiration  of  three  years,  and  the  remain- 
ing 5000/.  at  the  end  of  six  years  from  the  present 
time;  and  that  the  existing  mortgage  shall  be  placed 
in  the  hands  of  a  trustee  until  my  bond  be  satisfied, 
and  shall  afterwards  be  transferred  to  me,  or  as  I  shall 

0  0  3  direct. 
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direct,  and  you  shall  release  the  estates  from  all  claims 
for  supplies  sent  out  bj  you  from  EnglandT 

In  answer  to  this  Jamu  Graham  Clarke,  on  the 
same  date,  wrote  as  follows :  — 

'^  My  dear  Barrett,  I  accede  to  the  proposals  made 
by  you  for  a  compromise  of  all  claims  and  demands  by 
me  and  my  co-executor  Mr.  Lamb,  under  the  mortgage 
security  to  the  late  Mr.  John  Graham  Clarke,  or  arising 
out  of  the  suits  in  Jamaica  of  Dyer  v.  Barrett  or  JSar- 
rett  V.  Dyer,  and,  to  prevent  misunderstanding,  I  here 
repeat  the  tenns,  — viz. 

'^  That  you  should  at  once  pay  me  down  9372.  10«. 

"  That  you  should  pay  to  Mr.  Hylton  the  taxed  costs 
in  the  suits. 


''  That  you  should  give  to  myself,  and  my  co-executor 
Mr.  Lamb,  your  bond  for  8000Z.,  payable,  with  interest 
at  51  per  cent.,  by  instalments;  that  is,  3000/.  at  the 
expiration  of  three  years,  and  the  remaining  50002,  at 
the  end  of  six  years  from  the  present  time. 

'*  That  the  existing  mortgage  shall  be  placed  in  the 
hands  of  a  trustee  imtil  your  bond  be  satisfied,  and  shall 
afterwards  be  transferred  to  you  or  as  you  may  direct, 
and  that  I  release  the  estate  from  all  claims  for  supplies 
sent  out  by  me  from  England.  I  send  this  as  well  on 
behalf  of  myself  as  my  co-executor,  to  carry  out  the 
above  arrangement  in  every  particular.** 

The  93721  10«.  was  paid,  and  400/.  was  afterwards 
paid  for  interest,  but  nothing  further  had  been  done  in 
respect  to  the  agreement. 


On 
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On  the  12th  oi  January  1842,  Mr.  OUphant,  in  con-  1851. 
sideration  of  the  sum  of  2000/.,  assigned  to  Oeorge  Simon 
Coohi  7891/1  arrears  of  annuity,  and  3664/.  interest, 
making  together  11,5552.,  in  trust  for  Samuel  Goodin 
Barrett,  his  executors,  administrators,  and  assigns,  to  be 
assigned  and  disposed  of  as  he  and  they  should  direct. 

On  the  15th  of  March  1842,  the  mortgage  in  ques- 
tion to  the  Plaintiffs  was  executed.  It  recited  many  of 
the  preceding  circumstances,  and  that  11,391/.  105.  Sd. 
was  due  to  the  Plaintiffs  Davis  and  Boddington^  and 
in  consideration  of  that  sum  so  due,  it  conveyed  all 
the  properties  before  enumerated,  with  the  appur- 
tenances, to  Davis  and  Boddington  in  fee,  subject  to 
the  500  years  term  in  the  estates  comprised  in  the 
settlement  of  the  29th  of  February  1812,  and  the 
monies  ralseable  by  yirtue  thereof.  Samuel  Goodin 
Barrett  and  George  S.  Cook,  his  trustee,  also  assigned 
the  arrears  of  the  annuity  and  the  interest  assigned 
by  OUphant;  and  it  also  purported  to  assign  the 
20,000/.  charge,  secured  by  the  term  of  500  years  to 
Symes,  in  trust  for  Davis  and  Boddington,  and  con- 
tained the  proper  powers  of  attorney  to  enable  Symes 
to  enforce  payment  on  their  behalf  of  those  sums.  The 
deed  contained  a  proviso  for  redemption,  reconveyance, 
and  re-assignment,  in  case  of  payment  to  Davis  and 
Boddington  of  what  should  be  due  to  them  in  respect 
of  the  11,391/.  10#.  3d.  with  interest,  and  also  such 
further  advances  or  sums  as  should,  at  the  time  of  re- 
payment, be  due  to  them  on  the  balance  of  their 
account. 

On  the  26th  of  April  1842,  Mr.  and  Mrs.  Dashwood, 

by  indenture   of  that  date,   absolutely   released  the 

estates^  comprised  in  the  settlement  of  the  29th  of 

February  1812,  from  the  6000/.  to  be  raised  under  the 

O  0  4  trusts 
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1851. 
Datis 

V, 

Barrett. 


trusts  of  the  tenn  of  500  years  for  the  benefit  of  the 
younger  children. 

By  the  law  of  Jamaica^  resting  upon  two  statutes, 
the  4  G.  2.  c.  5.  and  the  16  6r.  2.  c.  5.5  all  instruments 
aiTeeting  real  estates  in  Jamaica^  executed  out  of  the 
island,  must  be  recorded  in  the  secretary's  office  in  the 
island  within  twelve  months  of  their  execution,  and 
within  ninety  days  after  their  arrival  in  that  island; 
and  accordingly,  the  mortgage  deed  of  the  15th  of 
March  1842  was  duly  re^tered  in  the  secretaiy's 
office  on  the  6th  oi  May  1842,  but  the  settlement  made 
on  the  marriage  of  Samuel  Goodin  Barrett,  in  1835, 
was  not  recorded  until  May  1846. 

The  cause  now  came  on  for  hearing. 

Mr.  Lloyd,  Mr.  Prior,  and  Mr.  fV.  IV.  Mackeson, 
for  the  Plaintiffs,  ai^ued,  first,  that  the  mortgage  to 
the  Plaintiffs  of  1842  had  priority  over  the  settlement 
of  1835,  the  latter,  though  prior  in  date,  having  been 
recorded  subsequent  to  the  Plaintiffs'  mortgage  deed 
of  1842.  4  G.  2.  c.  5.  5.  7.  &  16  G.  2.  c.  5.  {Jamaica 
statutes.) 


Secondly,  that  the  20,000/.  was  a  subsisting  charge ; 
that  it  could  not  be  considered  merged,  there  being 
no  act  shewing  such  intention,  and  it  being  manifestly 
for  the  interest  of  Samuel  Goodin  Barrett  that  it 
should  not  be  extinguished ;  Forbes  v.  Moffatt  (a).  Bar- 
ham  V.  The  Earl  of  Thanet  (6),  The  Earl  of  Clarendon 
v.  Barham  (c).  That  as  there  was  no  evidence  of  any 
act  of  merger,  no  intention  of  merger  could  be  im- 
puted 
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puted  to  S.  Goodin  Barrett,  for  the  cftfect  of  it  would        1851. 
be,  to  give  priority  to  the  debts  and  legacies  under  his 
father's  will  and  to  all  other  incumbrances  over  his  own 
prior  charge  for  20,0007. 

Thirdly,  that  he  was  entitled  to  the  full  benefit  of 
the  arrears  of  jointure  which  he  had  bought  up,  and  to 
the  full  amount  due  in  respect  of  them,  for,  having  a 
charge  of  his  own,  he  must  be  considered  as  having 
purchased  the  arrears,  not  as  heir  or  devisee,  but  as  a 
creditor ;  Darcy  v.  HaU  (a). 

Mr.  RennaUsy  for  the  mortgagor,  &  G.  Barrett. 

Mr.  John  Bailiff  for  the  wife  and  children  of  S.  G. 
Barrett^  argued,  that  the  statutes  cited  had  no  applica- 
tion to  personal  chattels,  and  that,  therefore,  the  mills, 
plant  and  personal  chattels  on  the  estate  were  subject 
to  the  settlement. 

Mr.  R.  Palmer  and  Mr.  Bur  dotty  for  ClarAe,  argued, 
first,  that  the  charge  of  20,00021  which  belonged  to 
Samuel  Goodin  Barrett,  had,  by  the  accession  of  the 
fee-simple  of  the  estate,  merged  in  the  inheritance  ;  Price 
v.  Gibson  (i).  Lord  Selsey  v.  Zorrf  Lake  (c),  Barham 
V.  The  Earl  of  Thanet{d)y  Tyler  v.  Lake  {e\  Astley  v. 
MiUes  {g) ;  and  that  the  letters  of  the  19th  of  November 
1841,  and  the  terms  of  the  compromise  with  Clarke, 
showed  that  8.  G*  Barrett  never  intended  to  set  up  the 
charge  of  20,000/1  against  them,  and  that  he  considered 
it  as  non-existing.  Secondly,  that  Samuel  Goodin 
Barrett  could  not  set  up  the  incumbrances  which  he  had 

bought 
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bought  up  as  against  the  mortgagee  Clarke;  Parry 
V.  fFriffM  (a),  Taulmin  v.  Sieere  (b).  Brawn  v.  SUad{c)\ 
nor  could  he,  being  heir,  okum,  in  respect  of  the  1 1,555L, 
the  arrears  of  jointure  and  interest,  any  greater  sum 
than  2000/.,  which  he  had  paid  for  their  purchase; 
BrathwaitBY.  Brathtoaite(d)i  Long  ▼•  Clapton  {e)^  Lan- 
caster V.  Evore  (y).  Hill  v.  Browne  (A). 

Mr.  Marett,  for  a  disclaiming  party. 

Mr.  Giffard,  for  the  trustee  of  the   term  of  500 
years. 

Mr.  Lloyd^  in  reply. 

The  Master  of  the  Rolls.  I  will  oonsider  the  caee. 


Aug.  4.  The  Masteb  of  the  Rolls. 

The  question  I  have  had  to  consider  is,  whether  the 
Plaintiffs  are  entitled  to  any  priority,  and,  if  any,  to 
what  extent,  upon  the  estates  comprised  in  their  mort- 
gage  securities. 

So  far  as  the  reversion  in  fee  of  the  estates  com- 
prised in  the  settlement  of  the  29th  o(  February  1812 
is  concerned,  the  mortgage  of  the  1st  of  February  1816 
to  John  GraJiam  Clarke  has  priority  over  the  Flidn- 
tiffs'  security  of  the  15th  of  March  1842 ;  but  the 
mortgage  oi  February  1316  is  expressly  subject  to  the 

trusts 
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\b)  3  Mer.  310.  [g)  10  Btaven,  154. 
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trusts  of  the  500  years  term,  and  the  mortgage  of 
March  1842  professes  to  convey  the  ll^SdS/.  arrears 
of  the  jointure,  the  interest  of  the  sum  of  6000/.,  and 
the  20,000/.  to  be  paid  to  the  eldest  son  Samuel  Croodin 
Barrett, 

The  arrears  of  the  jointure  and  interest  were  not 
included  in  the  first  charge ;  but  it  is  contended,  on 
behalf  of  the  executors  of  John  Graham  Clarke^  that 
as  these  arrears  were  purchased  for  2000/.,  the  mort- 
gagor, Samuel  Goodin  Barrett^  and  those  claiming  under 
him  are  entitled  to  that  extent,  and  that  only  to  the 
benefit  of  that  charge ;  and  they  further  contend,  that 
the  20,000/.  charge  was  merged  or  sunk  into  the  rever- 
sion in  fee  of  Samuel  Goodin  Barrett^  and  was  not 
really  in  existence  when  it  was  purported  to  be  assigned 
to  Davis  and  Boddington, 

It  is  said,  that  Samuel  Goodin  Barrett,  the  owner 
of  the  20,000^  charge  under  the  settlement  of  the 
29th  of  February  1812,  having  become  the  owner  of 
the  reversion  in  fee,  that  charge  is  merged  in  the  in- 
heritance. This  is  a  matter  purely  of  equitable  doc- 
trine, having  no  reference  to  and  being  in  no  respect 
guided  by  the  doctrines  of  a  court  of  law.  The  pre- 
sumption of  equity  is,  that  the  charge  is  extinguished, 
unless  the  intention  of  the  owner  of  the  inheritance 
were  to  keep  it  on  foot ;  but  this  intention  need  not  be 
expressed  by  any  distinct  act  or  words.  It  may  be  pre- 
sumed, but  for  the  purpose  of  raising  such  a  presump- 
tion, it  is  necessary  to  observe,  whether  it  was  most 
for  his  benefit  to  keep  on  foot  or  to  merge  this  charge. 
He  had  the  election  of  keeping  the  charge  on  foot, 
when  he  took  the  estate,  and  whether  he  exercised  this 
election  or  not,  is  the  question  to  be  determined  by  a 

fair 
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1851.        fair  inference  arising  from  the  circumstances  of  the 

*^^^^^     case. 
Davis 

V. 

Babrbtt.         J  consider  it  clear,  that,  on  the  death  of  his  father 
Samuel  Barrett^  no  merger  took  place :  not  only  no  act 
is  done  expressiye  of  an  intention  to  do  so,  but  it  would 
manifestly  have  been  extremely  injurious  to  him  to 
have   merged  this  charge  of  20,00021,  as  thereby  he 
would  have  given  priority  on  his  estate,  not  only  to 
the  debts  and  legacies  given  by  the  will  of  his  father, 
but  to  an  express  mortgage  executed  on  the  1st  of 
February   1816,  to  John  Graham    Clarke^  to   secure 
20,00021  and  future  advances.    If  no  merger  took  place 
at  that  time,  I  am  at  a  loss  to  discover,  at  what  sub- 
sequent period  any  merger  of  this  charge  can  be  con- 
sidered to  have  taken  place.     The  letters  of  the  19th 
of  November  1841  are  silent  on  the  subject.     The  mort- 
gage of  February  1816  is  to  be  kept  on  foot,  for  the 
purpose  of  giving  effect  to  the  proposed  compromise ; 
but  I  cannot  discover  any  expression  of  intention,  by 
which  a  merger  of  the  charge  of  20,000/.  can  be  inferred 
from  that  compromise;   on  the  contrary,  it  was  his 
interest  to  keep  it  on  foot. 

It  was  urged  by  Mr.  Roundell  Palmer,  that  to  hold 
that  the  charge  was  subsisting  would  be  to  raise  a 
presumption  in  favour  of  his  interest  at  the  expense  of 
his  honesty,  and  that  equity  would  infer,  that  he  did 
what  he  ought  to  have  done.  It  was  very  much  from 
a  desire  to  consider  the  effect  of  that  observation,  that 
1  reserved  my  judgment. 

It  was  well  observed,  that  these  letters  neither  con- 
tain a  contract  to  merge  the  20,000/.  charge,  nor  any 
evidence  that  it  had  been  so  merged ;  and  in  neither 
vid^  of  the  C^c  can  I  arrive  at  the  conclusion  pressed 
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upon  me  by  the  Counsel  for  the  executors  of  Clarke^ 
for  I  am  clear,  that  the  only  agreement  is,  to  substitute 
a  security  by  bond  instead  of  the  mortgage;  and  it 
provides  that  the  mortgage  should  be  kept  on  foot,  in 
order  to  secure  the  performance  of  it ;  but  It  nowise 
contracts  to  charge  or  to  sink  the  20,000/. ;  in  truth 
it  contains  no  allusion  to  that  subject. 

I  think,  therefore,  that  it  was  not  dishonest  in  Mr. 
Samuel  Goodin  Barrett  afterwards  to  insist  upon  and 
deal  with  the  20,000Z.  charge,  which  he  had  not,  by  these 
letters,  according  to  the  construction  I  put  upon  them, 
either  agreed  to  relinquish  or  induced  the  executors  of 
Clarke  to  believe  that  he  had  relinquished.  All  that 
can  be  said  is,  that  he  did  not  volunteer  a  statement  to 
the  effect  that  such  a  charge  was  subsisting  in  priority 
to  their  security,  and  that  if  he  assigned  his  interest 
in  it,  it  would  probably  deprive  them  of  any  benefit  in 
the  estate. 

The  cases  cited,  particularly  Forbes  v.  Moffatt(a)  and 
The  Earl  of  Clarendon  v.  Barham  (J),  are  authorities 
for  the  view  I  have  taken  of  this  case. 

The  next  question  to  which  my  attention  has  been 
directed  is,  whether  Samuel  Goodin  Barrett^  or  the 
Plaintiffs  who  are  claiming  under  him,  are  entitled 
to  treat  the  assignment  of  the  11,555Z.  arrears  of  the 
jointure,  and  interest  of  the  6000Z.  as  a  security  for  more 
than  the  20002.,  which  was  paid  as  the  consideration  for 
it.  This  question,  stripped  of  any  considerations  arising 
from  the  letters  of  the  19th  of  November  1841,  is  simply 
this :  —  whether  the  owner  of  the  reversion  in  fee  of 
an  estate  subject  to  two  charges,  neither  of  which  was 

created 
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1851.  created  by  himself^  is  entitled  to  buy  in  the  fonner  of 
those  two  charges,  and  insist  upon  it  as  avdlable  agidnst 
the  second  charge,  or  whether  the  owner  of  the  second 
charge  is  entitled  to  have  an  account  of  what  was 
actually  paid  for  the  purpose  of  getting  in  the  former 
one,  and  of  making  it  stand  simply  as  a  security  for 
that  amount 

I  am  of  opinion  that  the  second  mortgagee  has  no 
such  equity  against  any  stranger  who  might  purchase 
the  first  charge,  and  that  the  owner  of  the  reversion, 
not  having  created  the  first  or  second  chaise,  is,  in 
this  respect,  entitled  to  stand  in  the  place  of  a  mere 
stranger.  It  would  be,  as  I  believe,  a  new  equity, 
and  productive  of  the  most  injurious  consequences,  if 
a  second  mortgagee  were  entitled,  as  against  the  bond 
Jide  assignee  of  a  first  mortgage,  to  insist  on  an  account 
bebg  taken  of  what  was  actually  paid  for  the  first 
mortgage :  and  in  the  absence  of  fraud  or  collusion, 
I  think  that  the  reversioner  of  the  estate,  not  being 
the  original  mortgagor,  has  no  privity  attaching  to 
him,  which  renders  him  liable  to  such  an  account 

Then  is  this  varied  by  the  letters  of  the  19th  of 
November  1841  ?  I  think  not  Either  the  letters  sub- 
stituted something  in  the  place  of  the  mortgage  of  the 
1st  o{  February  1816,  or  they  did  not  If  they  did,  it 
was  merely  a  bond  payable  by  instalments ;  if  nothing 
was  substituted  in  its  place,  the  mortgage  of  the  1st  of 
February  1816  continued,  as  it  was,  a  mortgage  expressly 
taken  subject  to  this  very  charge.  In  neither  case  can 
the  mortgagee,  in  my  opinion,  require  the  assignee  for 
valuable  consideration  to  reduce  the  charge  assigned  to 
him  to  a  security  merely  for  the  money  paid  for  it 

It 
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It  occulted  to  me,  at  one  time,  that  an  equity  might  1851. 
have  arisen  from  this  circumstance :  —  that  as  the 
jointure  was  an  annual  sum,  the  owner  of  the  estate 
was  bound  to  keep  down  that  annuity ;  but  the  mort- 
gagee of  the  reversion  might  have  taken  possession  of 
the  estate,  paying  the  previous  incumbrances,  and 
keeping  down  the  annual  charges  on  the  income.  I  am 
of  opinion,  that^  having  failed  to  do  so,  he  cannot  com- 
plain that  the  reversioner  has  neglected  a  duty  which 
he  might  have  compelled  him  to  perform,  and  that  con- 
sequently, both  as  regards  the  charge  of  20j000il  and  as 
regards  the  arrears  of  the  jointure,  and  the  interest 
of  the  6000/.,  the  Plaintiffs  are  entitled  to  priority 
over  the  mortgage  of  the  executors  of  John  Graham 
Clarke. 

I  am  of  opinion,  therefore,  that  I  must  make  the 
usual  foreclosure  decree  in  their  favour,  as  prayed  by 
the  biU. 
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1851. 

^"i^.^-  MACDONALD  v.  WALKER 

A  testator        rpHIS  WM  a  special  caae.     The  testator,  by  his  will, 
of  Rile  to  two  devised  his  real  estates  to  John  BitseU  and  John 

trustees  and      Simcox,  upon  trust,  for  certiun  persons  for  their  lives, 

the  survivor,  '     r  *  r 

*<  iiis  heirs,       and  afterwards  to  convey  and  assign  them  unto  all  his 

ZmU^^"^   nephews  anA  nieces,  who  should  be  living  at  his  death, 

tors."    ilehl,    equally.    And,  for  the  purpose  of  such  division,  ''he  did 

iiendcntonu"  thereby  authorise  and  empower  his  siud  trustees  and 

sale  by  the        the  survivor  of  them.  Am  heirs,  executors,  and  admiftis^ 
devisee  in  j,  ,  •  n        •■   t  ^     h 

trust  of  the  trators,  from  ume  to  tune  to  sell  and  dispose  of  all  or 

surmor,  was  j^y  p^^^  ^^  ^^gjct^  of  his  said  freehold  and  leasehold 

to  force  on  a  messuages,  buildings,  and  hereditaments,  and  real  and 

and^^iecomllv.  ^^^^e^o^^  estates,-  devised  and  bequeathed  to  them,**  &c 

that  the  de- 
cured,  by  the         ^^e  testator  died  in  1819,  and  his   trustee  Jtdin 

release  of  all  Bissell  died  in  1828,  leaving  his  co-trustee  John  Simcox 

inat  to  the  surviving  him.     John  Simcox  died  in  1837,  having  by 

represenia-  jjjg  ^jy  devised  to  John  Simcox  the  younger  (who  was 

lives  of  the  ....  ,       .  -  ,^  I'l 

surviving  trus-  his  heur-at-law)    and  to   Jnomas  Simcox  all   estates 

'^Consider-     nested  in  him  as  a  trustee. 

ation  of  the 

v"( wjurr*^       On  the  22nd  of  March  1844,  John   Simcox    the 
and  Titieif  v.    younger  and  Thomas  Simcox  sold  and   conveyed  the 
real  estate  m  question  to  the  Plaintiff  Macdonald. 

By  a  deed  poll  of  the  11th  of  Apnl  1844,  after 
reciting  the  wiU,  and  that  John  Simcox  the  younger 
and  Thomas  Simcox,  as  devisees  of  the  trust  estate,  had 
converted  the  real  estate  into  money  and  duly  ac- 
counted for  the  same ;  the  nephews  and  nieces,  or  the 
parties  representing  them,  rtleased  John  Simcox  the 

younger 


Walker. 
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yousger  and  Thoma$  Simcox^  and  the  estate  of  John       1851. 
Simcax  deceased^  from  all  actions  &c  in  respect  of  the    m^^nal 
devise^  trusty  legacy^  or  other  matter  in  the  will,  or      ^^  v. 
any  sales  &c.  made,  or  any  neglect  or  default  in  the 
management  of  the  estate. 

Macdanald  having,  in  1850,  contracted  to  sell  the 
property  to  the  Defendant  fValker,  a  question  arose, 
whether  he  could  make  a  good  title.  A  case  was  sub- 
mitted for  the  opinion  of  the  Court  under  Sir  G. 
Turner's  Act,  upon  the  following  points :  — 

1st.  Whether,  under  the  indenture  of  the  22nd  of 
March  1844,  a  legal  and  equitable  estate  in  fee-9imple 
in  the  property  sold  passed  to  William  Macdonald.  . 

2nd.  If  such  estate  did  not  so  pass,  whether  the  de- 
fect was  or  not  remedied  by  the  deed  poll  of  the  11th 
of  Apnl  1844. 

3d.  Whether,  under  the  circumstance  hereinbefore 
stated,  William  Macdanald  had  or  not  deduced  a  good 
title  to  the  hereditaments  in  question. 

Mr.  Raupell  and  Mr.  Metcalfe^  for  the  PlmnUff. 
First,  the  surviving  trustee  was  justified  in  devising 
the  trust  estate  to  proper  persons,  rather  than  let  it 
descend.  It  is  true  that  the  word  *'  assigns "  is  not 
used  in  the  power  of  sale ;  and  it  will  be  said,  that  this 
case  is  identical  with  Cooke  v.  Crawford  (a)^  in  which 
case  Sir  L,  Shadwell  held,  that  where  a  power  of  sale  is 
given  to  three  persons,  and  the  survivors  or  survivor,  or 
the  heirs  of  the  survivor,  a  sale  could  not  be  made  by 
the  devisee  of  the  survivor,  and  that,  by  devising  the 

trust 

(rt)  13  Simotis,  91. 

Vol.  XIV.  -^i'p  ^^  "     ---. 
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185L  trust  estate,  the  stirviTing  trustee  did  an  act  which  he 
was  not  authorised  to  da  But  that  decision  was 
founded  on  no  preyious  authority,  was  a  surprise  upon 
the  profession,  and  contrary  to  the  understanding  of 
conveyancers  (a).  In  the  subsequent  case  of  Titiey  ▼• 
WoUtenholme  {b\  Lord  Lanffdak*B  opinion  appears  to 
have  been  opposed  to  that  expressed  in  Cooke  t.  Crater 
ford.  He  says(c)  "  I  cannot,  at  present,  see  my  way  to 
the  conclusion,  that  in  the  case  contemplated,  the  surviv- 
ing trustee  commits  a  breach  of  trust  by  not  permitting 
the  trust  estate  to  de^nd,  or  by  devising  it  to  proper 
persons,  on  the  trusts  to  which  it  was  subject  in  the 
hands  of  the  surviving  trustee."  Here,  it  is  to  be  ob- 
served, the  power  was,  in  fact,  executed  by  the  heir  of 
the  last  surviving  trustee.  The  great  inconveniences 
which  might  arise  by  allowing  the  trust  estate  to  de- 
scend upon  an  improper  person,  are  in  that  case  pointed 
out  On  this  point  they  commented  on  the  cases  of 
Cok  V.  fFade(d),  Miller  v.  Priddon{e),  Bradford  v. 
Belfield{g)y  Toumshend  v.  WiUon  (h),  and  they  referred 
to  2  Suff.  Powers,  489.  6th  ed.  Secondly,  they  argued, 
that  even  if  the  Plaintiff  was  wrong  on  the  first  point, 
still  the  objection  was  cured  by  the  release  executed  to 
the  representatives  of  the  surviving  trustee  by  the  parties 
beneficially  interested ;  for  the  legal  estate  having  passed 
by  the  will  of  the  surviving  trustee  to  his  devisee,  and 
having  been  by  him  conveyed  to  the  Plaintiff^  the 
release  by  all  the  parties  beneficially  interested  bound 
every  equitable  interest,  so  that,  by  these  means,  the 
Plaintiff  had  a  complete  legal  and  equitable  title. 

Mr. 

(a)  See  the  comments  on  this  (d)  \6  Fesey,  27, 

case,  2  Jarman  on  WiUi,  714.,  {e)  IS  Law  J.  iN.S.)Ch.  226. 

and  11  J3>M.  782.  (3rd  ed.)  (g)  2  Simons,  204. 

J^Beavan,  425.  (A)  3  Maddock,  261. 

(c)  Page  436. 


WALkbft. 
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Mr.  Wnlpoh  atid  Mr.  Faler,  contrSt,  The  Defendant  1851. 
is  a  wOIing  purchaser,  but  this  is  not  such  a  title  as  he  can  ^^^^^^^^ 
be  advised  or  compelled  to  accept  The  case  is  governed  ^  ». 
by  Cdoke  r.  Cratoford  (a),  which  is  exactly  in  point. 
Titky  V.  JVoUtenholme  is  inapplicable,  for  there  the 
word  **  assigns "  was  used ;  the  absence  of  which  ex- 
pression in  the  power  of  sale  was  observed  upon  by 
Sir  X.  ShadibnU  In  Cdohe  r.  Crawford  {a).  The  author 
of  the  power  has  eipressly  limited  the  authority  to  the 
heir  of  the  surviving  trustee,  and  the  Court  cannot 
alter  it  by  extending  the  powef  to  a  person  not  filling 
that  charaeter.  The  inconveniences  pointed  out  by 
the  PldntilF  and  also  by  Lord  Langdale  in  Titley  r. 
fPobienholme(b),  assume,  a  descent  to  "  improper  per- 
sons ;"  but  it  is  just  as  easy  to  suggest  equal  incon- 
veniences which  would  arise  from  a  devise  to  **  improper 
persons." 

In  Mortimer  v.  Ireland  {c)^  the  survivor  of  two  exe- 
cutors and  trustees  bequeathed  the  trust  property  to 
A.y  upon  the  same  trusts :  it  was  held,  that  A,  was  not 
properly  constituted  a  trustee.  So  in  Ockleston  v. 
Heap(d)y  where  a  testator  devised  estates  to  trustees, 
their  heirs  and  assigns,  and  the  surviving  trustee  de- 
vised them  upon  the  same  trusts,  it  was  held,  that  de- 
visees were  not  duly  appointed  trustees. 

It  is  true  that  the  sale  to  the  Plaintiff  was  made  and 
the  conveyance  executed  by  the  heir  of  the  surviving 
trustee.  That  would  have  been  right  if  he  had  acted 
alone;  but  he  joined  with  a  stranger,  and  this  invalidates 
his  acts,  for  it  is  impossible  to  say  how  much  of  the 
discretion  and  responsibility  is  to  be  attributed  to  the 

heir, 

(«)  13  iS&pon*,  page  97.  (c)  6  Hare,  190, -   — r  - 

(b)  7  Bear,  p.  436.  (rf)  \  l)e  G.  ^  Sm.  40G.  I 
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1851.       heir^  and  hour  much  to  the  other  person  improperly 

WiCD<iSMj>   ^^*^®^  ^'^^  ^^^  ^^SB'^  estate ;  besides^  the  heir  has  no 

«•  estate  vested  in  him  by  descent^  in  which  case  alone 

Walker,     qq^i^  ^^  execute  the  power,    and  he  joined  in  his 

character  of  devisee,  and  not  of  heir. 

Secondly,  it  does  not  appear  that  all  the  cestms  que 
trust  have  joined  in  the  deed  poll ;  and,  on  the  whole, 
the  Defendant  is  not  compellable  to  take  a  doubtful 
title,  as  was  decided  by  Sir  J.  L.  Knight  Bruce  in  a 
case  Uke  the  present  of  Wilson  v.  Bennett  {a)^  where 
a  testator  gave  a  power  of  sale  to  his  trustees  and  the 
survivor,  ^'  his  heirs,  executors,  and  administrators,'*  and 
the  devisee  of  the  survivor  sold;  it  was  held,  on  a 
special  case,  that  a  title  dependent  on  this  point  was 
too  doubtful  to  force  upon  a  purchaser. 

Mr.  Roupelli  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 


Ang.  5.  2n&e  Masteb  of  the  BoLLS. 

The  first  question  is,  whether  the  convejrance  of 
March  1844  passed  a  legal  and  equitable  estate  in  fee 
simple  in  the  hereditaments. 

That  it  passed  a  legal  estate  there  can  be  no  qnes- 
'  tion.  The  legal  estate  was  vested  in  John  Simeox  the 
elder,  in  fee,  and  he  devised  it  to  John  Simeox  the 
younger  and  Thomas  Simeox,  who  conveyed  it  to  Mr. 
Macdondld;  but  whether  it  passed  the  beneficial  estate 
in  these  hereditaments  is  a  question  of  more  doubt. 

The 

(a)  20  Law  J.  (A*.  S.)  CA.  279. 


^ 
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1851. 


'^^  sale  was  given  to  the  surviving  trustee 

^  Hing  the  word  "  assigns : "  and,  in  the    ^, 

"^       ^y^  *^ford{a)y  Sir  Z.  Shadwelly  a  Judge            n. 

^**  '%-      ^v^  'itters  of  conveyancing,  decided.      Walker. 

^  ^        *^  n^er  was  separated  from  the 

•^  '^  ^  was  vested  in  persons  to 

^>^  %  .*^  ^^  given  by  the  testator's 

^^.''^^  ^   %  was  the  duty  of  the 

>  veen  urged,  that  the  testator 

^ndence  in  the  heir  of  the  sur- 
not  in  his  devisees.     I  do  not  enter- 
.lOn.     It  is  manifestly  impossible  for  any 
-.oresec  who  will  be  the  heir  of  the  survivor  of 
trustees ;  he  might  be  an  idiot,  lunatic,  infant,  or 
alien ;  and,  though  it  is  possible  or  even  probable,  that 
a  testator  might  repose  a  trust  in  two  persons,  and  that 
neither  of  them  would,  by  his  wiU,  select  as  a  trustee  to 
succeed  him  an  incompetent  or  improper  person,  yet  it 
is  quite  impossible,  that  any  reasonable  man  could  place 
confidence  in  the  person  so  hable  to  doubt  and  uncer- 
tainty as  the  heir  of  the  survivor  of  two  or  more  persons. 

The  decision  also  involves  this  consequence,  that, 
since  the  passing  of  the  Wills'  Act  {i.  e.  since  the  1st 
January,  1838),  if  the  surviving  trustee  devised  the 
trust  estate  to  his  heir  at  law,  as  he  would  take  by 
devise  and  not  by  descent,  nevertheless  (although  by 
the  supposition  he  was  the  very  person  contemplated 
by  the  testator  to  exercise  the  power,  and  although  the 
legal  estate  was  vested  in  him),  he  could  not  lawfully 
sell   or  exercise  the  power,  because  he  obtained  the 

estate 

(a)  13  Sim,  91, 
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1851.  etstate  by  devise  and  not  by  deacenty  and  because,  by 

j^J]J^^j]^  that  deciaioaj  the  power  is  held  not  to  be  neoes«arily 

V.  inoidental  to  the  estatOj  and  that,  if  vested  in  him  at 

ALKVR.  ^11^  -^  would  only  be  by  descent,  and  would  not  ooalesoe. 

It  is  manifestly  also  a  most  inconvenient  doctrine  to 
hold,  that  a  power  is  separated  from,  and  is  not  in- 
cidental  to  and  united  with,  the  legal  estate,  where- 
soever it  may  go. 

This  decision  was,  accordingly,  very  much  canvassed 
in  the  case  of  TUl^  v.  Wobienhobne(a)i  and  Xiord 
Langdale  carefully  considered  the  matter,  and  deliveced 
an  elaborate  judgment,  which,  though  it  does  not  ex- 
pressly ovenrule  the  case  of  Cooh^  v.  Crattfard  on  this 
point,  yet  his  observations  are  scarcely  reconcileable 
with  it ;  and  he  expressly  de(»ded,  that  the  survivor  of 
several  trustees,  in  such  a  case,  oommits  no  breach  of 
trust  in  devismg  the  trust  estate,  and  in  not  permitting 
it  to  descend,  according  to  the  dictum  of  Sir  L.  S^ad^ 
well  in  the  case  of  Cooke  v.  CrawfanL 

Had  this  case  come  before  me  when  my  decree 
would  have  been  final  as  against  every  person  who 
could  claim  an  interest  in  the  estate,  I  should  have  felt 
it  my  duty  to  decide  between  those  conflicting  autho- 
rities, and  to  have  explained,  at  length,  the  reasons  for 
my  dissent  from  either  of  them ;  but  upon  a  question 
of  enforcing  the  specific  performance  of  a  contract, 
the  Court,  having  before  it  only  the  parties  to  the  con- 
tract, has  always  felt  itself  bound,  in  cases  of  doubt, 
not  to  force  a  doubtful  title  on  the  purchaser,  which 
he  may  be  imable  to  compel  another  person  to  take,  not 
bound  by  the  decidon  of  this  Court. 

Independently 
(a)  7  Bwv.  426. 
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Independently  of  any  decided  authority^  I   should        1861. 
have  considered  thia  to  be  a  case  of  that  description ;    J^'^^'^Tl^, 
and  I  could  not  have  forced  the  estate  upon  the  pur-  9. 

chaser,  by  making  a  decision  in  the  aflSnnative  upon  ^aube. 
the  first  question :  but  I  have  been  referred  by  Mr. 
ColvUky  the  Begistrar,  to  a  case  of  fFikon  v.  Beti' 
nett(a)f  which  came  before  yice-Chancellor  Knight 
Bruce  in  April  1851,  in  which  the  very  same  point 
arose.  I  have  obtained  a  copy  of  that  special  case, 
which  is  not,  as  to  this  point,  substantially  distinguish- 
able from  the  case  before  me.  The  Vice-Chancellor 
Kniffht  Bruce  there  stated,  that  he  considered  the  case 
too  doubtful  to  compel  a  purchaser  to  take  the  title. 

Whatever  may  be  my  opinion  as  to  what  probably 
may  be  expected  to  attend  the  final  consideration  of 
the  question  decided  in  Cooke  v.  Crawford,  when  that 
point  shall  be  fairly  reviewed,  in  a  case  where  all  per- 
sons interested  are  before  the  Court  and  bound  by  the 
decision,  I  consider  myself  bound  to  adopt  the  view 
taken  by  the  Yice-Chancellor  Knight  Bruce,  and 
accordingly,  on  the  first  question,  I  shall  state,  that, 
under  and  by  virtue  of  the  indenture  of  22d  March, 
1844,  the  legal  estate  in  fee-simple  in  possession  of  the 
hereditaments  comprised  in  the  agreement  of  the  28th 
October  1850  did  pass  to  Mr.  MacdanaUt,  but  that  it 
b  not  sufficiently  certain  that  the  beneficial  interest  in 
that  estate  passed  to  him,  to  induce  this  Court  to  compel 
a  purchaser  from  him  to  take  that  title. 

Assuming  that  such  equitable  estate  did  not  so  pass, 
the  second  question  arises,  which  is,  whether  the  defect 
was  or  not  remedied  by  the  deed  poll  of  April  1844. 


After 


(a)  20  L.  J.  {N.  S.)  Ch.  279. 
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1851.  After  much  consideration  and  examination,  I  am  of 

Jr^^^*^'     opinion  that  this  deed  poll  big^remedied  the  defect.     It 
V.  is  to  be  observed,  that  the  l^al  estate  passed  by  the  in- 

Waulbr.  jg^^^j^  ^f  ^g  22d  March  1844,  and  if  the  trustees  could 
have  given  a  good  receipt  for  the  purchase  money,  the 
equitable  interest  would  also  have  passed.  Now  the 
persons  who  were  entiUed  to  the  purchase  money  under 
the  will  of  the  testator,  according  to  the  statement  in 
this  8i)ecial  case,  were  the  ten  nephews  and  nieces  of 
the  testator;  and  the  deed  poll  recites,  that  there 
were  ten  of  such  nephews  and  nieces  who  survived  the 
testator,  and  no  more ;  it  also  specifies  who  they  were ; 
and  it  makes  the  representatives  of  all  the  ten  persons 
join  in  a  deed  poll  releasing  the  trustees,  in  the  fullest 
manner,  from  all  liability,  in  respect  of  this  sale  and 
the  purchase  money  paid  for  it. 

No  person  could  contest  this  sale,  except  one  of 
these  ten  nephews  and  nieces,  or  some  person  claiming 
through  them,  and  every  such  person  would  be  estopped 
from  so  claiming  by  this  deed  poll,  which  binds  the 
estates  of  every  one  of  those  persons. 

Without  therefore  expressing  any  opinion  as  to  the 
authority  of  the  case  of  Cooke  v.  Crawford,  I  am  of 
opinion,  that  the  defect  is  remedied  by  the  deed  poll, 
and  that,  under  the  circumstances,  Mr.  Macdmuiid  has 
deduced  a  good  titie. 
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GOOCH  V.  GOOCH.^c/^-^^^^^^j^.j^ 

^HE  testator,  William  Tippell,  died  in  1797,  having  A  tehtutor. 

"*-   duly  executed  hia  will  in  1792.  lives  ©r  the 

children 

At  the  date  of  his  will,  and  at  bis  death,  he  had  his  daughter^ 

one  daughter.  Maty  Gooch,  who  had  then  six  children,  [j^.^*^  VM,ad 

viz.  Mary^  John^  Ann,  Maria,  George,  and  James  (the  or  should 

T>1«:»*:4r\  have,"  devined 

l'laintlff>  the  rents  of 

an  estate  on 

By  his  will,  he  devised  his  freehold,  copyhold,  and  theui,  for 

leasehold  estates  to  two  trustees  and  their  heirs  &c,  ^^.^"  *^^*^  . 

upon  trust,  to  receive  the  rents  ^'  during  the  lives  and  tuted  gift  to 

ike  life  of  the  survivor  or  longer  liver  of  all  tlie  J^Jj""  chiw""^ 

children  which  my  daughter  Mary  Gooch^  ^^  hath  or  dying  leaving 

sliaU  have;''  and,   after  keeping   in    repair   and    de-  IhTtVeriou!^ 

ducting  the  expenses  of  management,  to  pay  **  in  the  ^"^  ^  &^^ 

support  of  her  my  said  daughter,  and  in   the  main-  survivors  of 

tenance,  education,  and  bringing^  up  of  all  her  children  ^^^  children, 

,.,,,„    ^  ...         ,.  .  o"  t"e  death 

which  she  shall,  from  time  to  time,  liave  hmng,  m  equal  of  any,  with- 

shares  between  her  and  them."  ?"*  *«*^iW 

issue.    The 

Court,  con- 
He  directed  that,  from  and  after  any  of  her  chUdren  by  S^tenSl 
should  attain  twenty-one,  '^during  the  minority  of  her  of  the  gift, 
youngest  living  child,''  the  part  of  such  child  should  be  urte'r"thc  tcl" 

paid  to  hun,   and  "  when  the  youngest  of  his  sn^nd-  t"^''*  <'«"^» 
*^  ^        ^  °  would  be  in- 

chddren  eluded, 

held,  that  the 
substituted  gift  to  the  issue  of  the  grandchildren  was  void. 
Devise  in  trust,  after  the  decease  of  the  testator's  surviving  ^rundchihiren 
(children  of  a  living  daughter)  to  settle  an  estate  on  the  eldest  living  grandson  of  his 
daughter  in  fee,  and  to  sell  the  other  real  estate,  and  divide  the  produce  between 
all  the  gnwdchildren  of  the  daughter,  except  the  eldest.  The  Court,  considering; 
that  this  would  include  unborn  great  grandchildren  of  the  testntor,  decided,  that 
both  the  gifts  to  the  great  grandchildren  were  void, 
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1831.  children  which  should  live  to  attain  the  age  of  twenty- 
one  years  should  have  arrived  at  that  age,"  then  the 
savings  of  the  rents  in  the  hands  of  the  trustees  should 
be  divided  amongst  his  said  grandchildren  that  should 
be  then  living  equally. 

If  any  of  his  grandchildren  should  die  under  twenty* 
one  without  leaving  any  issue,  his  share  was  to  be  pud 
to  his  daughter  and  the  survivors  equally ;  but  if  any 
died  under  twenty-one  leaving  issue,  such  issue  was  to 
be  entitled  to  the  share  of  his  parent. 

And  in  case  Mary  Gooch  died  before  *'  all  his  grand- 
children by  her  should  have  attained  twenty-one,  her 
share  was  to  be  paid  to  "  her  children  and  their  issue, 
until  the  youngest  of  such  children  should  attain 
twenty-one,  equally ;  and  if  she  should  be  living  at  the 
time  the  youngest  grandchild  should  attain  twenty-one, 
then  she  was  to  have  100^  a  year  out  of  the  rents  for 
life. 

The  testator  then  proceeded :  *^  And  from  and  im- 
mediately after  all  my  grandchildren  by  my  said 
daughter  and  the  youngest  of  them  shall  have  attained 
the  said  age  of  twenty-one  years,"  then  I  direct  the 
rents  to  be  paid,  "  to  and  amongst  my  said  grand- 
children and  the  issue  of  any  of  them  that  shall  happen 
to  die  leaving  issue,  equally,  share  and  share  alike,  and 
to  the  survivors  and  survivor  of  them,  until  the  de- 
cease of  the  longest  liver  of  my  said  grandchildren, 
provided  that  the  issue  of  any  such  child  or  children 
dying  in  that  time  and  leaving  issue  shall  only  be 
entitled  '^  to  such  part  as  his  father  would  have  been 
entitled  unto  if  living. 

And 
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And  from  and  immediately  after  the  decease  of  the  1851. 
survivor  or  longest  liver  of  his  said  grandchildren^  then 
upon  trust,  that  his  trustees  should  convey  his  Sutton 
estate  *^  unto  such  son  of  any  one  of  his  said  grand- 
children as  should,  at  such  decease  of  the  survivor  or 
longer  liver  of  them,  be  then  the  eldest  living  grandson 
of  his  said  daughter  and  his  heirs  for  ever.''  And  he 
directed  such  eldest  grandson  to  take  and  use  the  name 
of  JHppell,  and  in  default;  the  estate  was  given  over. 
And  he  directed  the  residue  of  his  real  estate  to  be  sold, 
^  as  soon  as  conveniently  could  be  after  the  decease  of 
the  longest  liver  or  survivor  of  his  said  grandchildren,'' 
and  he  bequeathed  the  produce  *^  unto  all  and  every 
his  grandchildren  (a),  the  children  of  his  daughter, 
whether  male  or  female,  other  than  and  except  such 
eldest  grandson  of  his  said  daughter,  who  would  be 
entitled  to  his  Sutton  estate  by  virtue  of  the  devise 
afore  mentioned,  as  should  be  living  at  the  decease  of 
the  survivor  of  his  grandchildren,  equally  to  be  divided 
between  them,  share  and  share  alike." 

He  directed  his  residuary  personal  estate  to  be  in- 
vested "  until  his  youngest  grandchild  which  should 
live  to  attain  the  age  of  twenty-one  years  should  have 
attained  that  age,"  and  the  interest  to  be  paid  to  his 
daughter  and  children  equally,  like  the  rents.  '^  And 
upon  such  youngest  grandchild  attaining  the  age  of 
twenty-one  years,  he  gave  and  bequeathed  the  prin- 
cipal money  unto  and  amongst  his  said  daughter  (in 
case  she  should  be  then  living)  and  her  children,  and 
if  she  should  be  then  dead,  then  unto  her  said  children 
and  the  issue  of  any  of  them  that  should  be  then  dead, 
leaving  issue,  in  equal  parts,  shares  and  proportions," 
the  issue  to  take  the  parent's  share. 

The 

(a)  &c. 
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1851.  The  testator  died  in  1797,  and  Mary  Goochy  his 

^"^T^^^^     daughter,  died  in  1801,  without  having  had  any  other 

•.  issue.     Of  her  six  children,  Mary  died  in  1800,  John 

GoocH.       j„  1837,  leaving  WoUon  Cfooeh^  his  eldest  son,  and  the 

heir-at-law  both  of  himself  and  the  testator.     Ann  died 

in  1807,  and  there  were  now  living  Maria,  and  Gearye^ 

who  had  both  married  and  had  issue,  and  the  Plaintiff, 

James,  the  youngest  child,  who  had  attained  his  age  of 

twenty-one  in  the  year  1812. 

In  1800,  a  suit  {Bazire  v.  Tippell)  had  been  instituted, 
for  the  establishment  of  the  will  and  the  performance  of 
the  trusts,  in  which  a  decree  had  been  made,  but  which 
contained  no  declaration  of  rights.  In  1812,  the 
youngest  son  (the  Plaintiff),  having  attained  twenty- 
one,  an  order  was  made  for  letting  the  four  surviving 
children  into  possession  of  the  real  estate,  and  for  pay- 
ment to  them  of  the  accumulations  of  the  rents  and  the 
balance  of  the  personal  estate. 

John  Gooch  having  died  in  1837,  this  bill  was  filed 
by  Jamti  Gooch  (the  copyhold  heir  in  Borough  Eng- 
lish), praying  a  declaration,  that  subject  and  without 
prejudice  to  the  trusts  declared  during  the  lives  of  the 
children  of  the  testator's  daughter,  and  without  dis- 
turbing the  orders  made,  it  might  be  declared,  that  the 
trusts  declared  of  the  freehold,  copyhold,  and  leasehold 
estates  were  void,  and  that  the  Plaintiff  might  be  de- 
clared entitled  to  the  copyholds. 

Mr.  IL  Palmer  and  Mr.  Craig^  for  the  Plaintiff,  the 
copyhold  heir.  First,  the  trust  for  the  substitution  of 
the  issue  for  the  parent,  during  the  lives  of  the  grand- 
—  children,  is  void  for  remoteness.  Second ;  the  trusts 
uf  the  Sutton  estate,  after  the  decease  of  the  last  sur- 
vivor vf  the  ^Idreii,  are  also  invaUd  for  tlie  game 

cause; 
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cause;  and,  tbirdly,  the  trusts  of  the  real  estate  sub-  1851. 

sequent  to  the  death  of  the  last  surviving  grandchildren^  "^T^^"^^^ 

are  also  void  for  remoteness.  v. 


The  rule  of  law  is  now  clearly  settled,  that  a  limita- 
tion will  not  be  too  remote,  if  the  vesting  be  suspended 
for  twenty-one  years  beyond  a  life  or  lives  in  being, 
but  that  beyond  that  period,  it  will  be  void ;  Cadell 
V.  Palmer  (a).  It  is  only  necessary,  therefore,  to  see, 
whether  the  limitation  objected  to  may  not  take  effect 
beyond  the  limit  thus  imposed.  Now  the  class  of 
children  of  Mary  Gooch  included  in  the  pfb  comprises 
not  only  the  six  children  living  at  the  death  of  the 
testator,  but  those  which  she  might,  at  any  time  there- 
after, have, — 2.  e.  it  includes  unborn  children.  This  is 
plain  from  the  words  of  the  will:  the  gift  is  to  the 
trustees  during  the  lives  of  the  children  '^  she  hath  or 
shall  have,**  to  be  applied  in  the  maintenance  ''  of  all 
her  children  which  she  shall,  from  time  to  time,  have 
living.'* 

In  addition  to  this,  the  rule  of  construction  is,  that 
where  the  division  of  property  given  to  a  class  is  post- 
poned, all  children  coming  into  esse  before  the  dis- 
tribution are  admitted  to  share  in  it ;  and  if  the  dis- 
tribution be,  when  the  youngest  attain  twenty-one,  the 
children  bom  after  the  decease  of  the  testator  par- 
ticipate (A).  This  was  decided  in  Hughes  v.  Hughes  (c), 
and  the  same  rule  is  stated  in  Singleton  v.  Gilbert  (d). 
So  a  gift  to  the  children  of  A,,  born  or  to  be  bom,  when 
and  as  they  attain  twenty-one,  vests,  when  the  first  child 
attains  twenty-one.    fVhitbready.  Lord  St,  John  {e). 

Any 

(a)  1  a  *  Fhi.  372.  (r)  3JUiuJLV^2.  434.      \ 

(b)  1  Roper  an  Legacies,  47.  (rf)  IJ^^ox,  p.  72.    "*^  -, ■■?■ 

(4th  ed.),  2  Jarman  on    WUls,  (r)  lQVesey]\b'2.,       *  | 


Gooch. 
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1861.  Any  child  of  the  daughter,  though  not  in  esse  at  the 

death  of  the  testator,  would  be  included  in  the  datt, 
and  it  therefore  follows,  that  a  gift  to  take  effect  after 
the  death  of  such  unborn  children  would  not  vest 
within  the  proper  litnitd,  and  would  consequently  be 
void. 

The  substituted  gift  to  the  issue  of  a  child,  the  de- 
vise of  the  Sutton  estate,  and  the  residuary  devise, 
might  take  effect  in  favour  of  the  issue  of  unborn 
persons,  and  these  limitations  are  wholly  void.  The 
consequence  is,  that  the  whole  of  these  interests  in 
the  Borough  English  property  belongs  to  the  Plaintiff. 

Hayes  v.  Hayes  (a)  was  also  cited. 

Mr.  fVatpole  and  Mr.  Dickinson^  for  Watson  Gooch. 
Watson  Gooch  took  the  one  fourth  share  of  his  fitther 
John  by  substitution.  The  substituted  gift  to  the  issue 
is  perfectly  valid,  for  the  only  children  of  Maty  in- 
cluded are  those  living  at  the  death  of  the  testator, 
and,  therefore,  the  gift  to  their  issue  will  take  effect 
within  the  proper  period.  There  are  several  authorities 
supporting  this  construction;  thus  in  Sprackling  v. 
Ramer(b)  it  was  held,  that  a  bequest  to  sons  and 
daughters  of  his  daughters,  "  lawfully  begotten  or  to 
be  begotten,"  could  not  include  a  child  bom  after  the 
death  of  the  testator.  So  in  Rinyrose  v.  Bramham  (c), 
a  gift  to  every  child  A.  "  hath  by  his  wife,"  was  held 
to  include  those  only  who  were  born  at  the  testator's 
death.  So,  in  Butler  v.  Lowe(d)  a  testator  gave  to 
X  each  of  the  children  of  W.  Z.  begotten  or  to  be  beyotUn, 
^  andjt  was  held,  that  children  bom  after  the  testator's 
""    "  death 

(a)  4  Ruti.  31 1.  (0  2  Cox,  384. 

(A)  1  Dick.  344.  (d)  10  Simons,  317. 
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death  were  not  entitled  to  participate.     And  in  Storrs        1851. 
V.  Benbow  (a),  where  a  testator  gave  a  legacy  "  to  each 
child  that  may  be  born**  to  his  brother's  children,  it 
was  held  by  Sir  John  Leach,  that  a  child  bom  after  the 
testator's  death  was  not  included. 

It  is  clear  that  the  class  must  be  thus  restricted,  for 
otherwise,  as  it  was  always  possible  in  law  for  Mary  to 
have  further  issue,  the  period  at  which  the  youngest 
would  attain  twenty^one  and  Mary  become  entitled 
to  her  annuity  could  never,  in  her  lifetime,  be  ascer- 
tained. 

But  if  this  be  not  so,  the  Court,  upon  the  cy  pris 
doctrine,  must  hold,  that  the  after-born  children  took 
estates  tail ;    Vanderplank  v.  Kiny  (6). 

They  also  referred  to  Bateman  v.  Roach  (c)  and 
Leake  v.  Robin8on{d). 

Mr.  Lloydy  for  Georye  Gooch. 

Hr.  Bromley,  for  his  children. 

Mr.  Roupell  and  Mr.  Baily,  for  the  daughter  Maria 
and  her  husband,  followed  the  same  line  of  argument, 
and  relied  on  Harvey  v.  Harvey  (e),  and  Moyy  v. 
J^^ffff  iff)' 

Mr.  Grenside  and  Mr.  Miller,  for  other  parties. 
Mr.  Craig,  in  reply. 


(fl)  2  Myl.  *  K,  46.,  and  see  {d)  2  Mer,  36a 

Early  y.Middleton,  ante,  p,4f53,  (ff)  4   Beavan^   215.,   and    5 

(h)  3  Hare,  1.  Seatan,  134. 

(r)  9  Mod.  104.  (g)  I  Mer.  654. 
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ISol.  The  Master  ofUie  Rolls.  I  will  consider  this  caee. 

GOOCH 

Dec.  I.  The  Masteb  of  the  Rolls. 

The  question  in  this  case  arises  upon  the  eonstruc- 
tion  of  the  will  of  a  testator  of  the  name  of  IViTHam 
Tippell.  Bj  his  will^  bearing  date  the  24th  of  Ociohr 
1792,  he  gave  all  his  fireehold^  copyhold,  and  leasehold 
estates  to  William  Bazire,  and  Jonathan  Tippell,  their 
heirs,  executors,  administrators,  and  assigns  in  these 
words: — "  Upon  trust  to  receive  the  rents  and  profits 
of  my  real  estate  during  the  lives  and  the  life  of  the 
survivor  or  longer  liver  of  all  the  children  which  my 
daughter  Mary,  the  wife  of  John  Goochj  hath  or  shall 
have,"  to  be  applied  upon  trusts,  which  may  be  con- 
veniently divided,  for  the  sake  of  clearness  of  reference, 
into  three  branches. 

Tiie  first  set  of  trusts  relates  to  the  income  of  the 
trust  estates,  from  the  death  of  the  testator  until  his 
youngest  grandchild  attains  twenty-one.  The  second 
set  of  trusts  relates  to  the  income  of  the  trust  estates, 
from  the  time  of  the  youngest  grandchild  attaining 
twenty-one,  until  the  death  of  the  last  surviving  grand- 
child, and  the  third  set  of  trusts  professes  to  dispose 
of  the  property,  after  the  death  of  the  last  surviving 
grandchild  of  the  testator.  The  first  set  of  trusts, 
which  relate  to  the  income  of  the  trust  estates  until 
the  youngest  grandchild  attfdns  twenty-one,  are,  that 
the  rents  shall  be  applied  first  in  keeping  the  houses  and 
buildings  in  repair,  and  in  discharging  annuities  after 
mentioned,  secondly,  in  paying  expenses  of  trustees, 
third  in  support  of  his  daughter  Mary  Gooch,  and  in 
the  maintenance  and  education  of  all  her  children  who 
may  be  living,  from  time  to  time,  in  equal  shares, — i.  e, 

one 


i 
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one  share  to  his  daughter,  and  one  other  equal  share  1851 
to  each  of  the  children.  When  any  child  attains  twenty- 
one  during  the  minority  of  the  youngest  living  child, 
the  proper  share  is  to  be  paid  to  that  child.  If  any 
child  die  under  twenty-one  without  issue,  the  share  of 
that  child  is  to  be  equally  divided  between  Mary  Gooch 
and  her  surviving  children.  If  any  child  die  under 
twenty-one  with  issue,  the  issue  are  to  take  the  share 
of  the  parent. 

li  Mary  Gooch  die  before  her -youngest  child  attain 
twenty-one,  her  share  is  to  be  divided  amongst  the 
other  children  and  their  issue,  until  the  youngest  child 
attains  twenty-one. 

Then  come  the  second  set  of  trusts,  which  provide, 
that  when  the  youngest  child  attains  twenty-one,  all 
arrears  and  accumulations,  and  the  rents  then  due,  are 
to  be  divided  amongst  the  children  then  living  equally. 
If  Mary  Gooch  shall  happen  to  be  living  when  the 
youngest  child  attains  twenty-one,  then  the  heredita- 
ments are  to  be  charged  with  an  annuity  of  100/.  per 
annum  for  Mary  Gooch  for  her  life,  for  her  separate  use, 
and  also  with  an  annuity  of  20/.  to  the  testator's  brother 
Thomas  Tippett,  and  a  similar  annuity  to  his  sister 
Elizabeth  Seawater^  if  they  are  then  alive ;  and  subject 
thereto,  when  the  youngest  child  has  attidned  twenty- 
one,  the  rents  &c  are  to  be  divided  amongst  the  chil- 
dren, and  the  issue  of  any  of  them  that  shall  happen  to 
die  during  the  life  of  the  surviving  child,  provided  that 
the  issue  of  a  child  dying  in  that  time  and  leaving  issue 
shall  only  take  the  parent's  share. 

Then  comes  the  third  set  of  trusts,  which  provide, 
that  upon  the  death  of  the  surviving  grandchild,  the 
trustees  shall  convey  the  property  at  Sutton,  charged 
with  a  proportion  of  the  subsisting  annuities,  to  the 

Vol.  XIV.  Q  q  eldest 


Oooctt 
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eldest  livmg  grandson  of  Mtay  Chock  in  fee^  with  a 
proviso  for  shifting  the  estate  to  the  next  eldest  grand- 
son of  Mary  Gooehy  in  ease  the  eldest  do  not  take  the 
name  and  arms  of  TippelL 

The  testator  then  directs  the  rendue  of  the  real 
estate,  subject  to  the  payment  of  the  readne  of  the 
sabsisting  annaities,  to  be  sold,  and  the  produce  thereof, 
together  with  the  rents  until  sale,  to  be  paid  in  these 
words :  —  **  Unto  all  and  every  my  grandchildren, 
the  children  of  my  daughter,  other  than  and  except 
such  eldest  g^randson  of  my  daughter,  who  will  be 
entitled  to  my  Sutton  estate "  equally.  The  will  con- 
tains a  clause  directing  the  receipt  of  trustees  to  be 
good  discharges,  a  power  of  appointing  new  trustees ; 
and  also  a  direction  to  the  trustees  and  executors  to 
convert  personal  estate  into  money,  and  thereout  to 
pay  legacies  and  fines  on  admission  to  the  copyholds. 

And  the  testator  then  directs,  that  the  residue  of  his 
personal  estate  shall  be  invested  until  his  youngest  grand- 
child shall  attain  twenty-one,  and  out  of  the  produce 
thereof,  they  are  to  pay  the  annuities,  and  the  balance 
of  the  income  is  to  be  applied  in  aid  of  the  rents  of  the 
real  estate,  as  before  directed ;  and  upon  the  youngest 
grandchild  attaining  twenty-one,  the  principal  is  to  be 
divided  between  his  daughter  and  her  children,  or  such 
of  them  as  shall  be  then  living,  and  the  issue  of  a 
deceased  child  were  to  take  the  parent's  share.  The 
testator  appointed  William  Bazire  and  Jonathan  7^- 

pell  executors. 

I 

The  testator  died  in  January  1797,  leaving  his 
daughter,  Mary  Gooch,  surviving  him.  She  had,  at  that 
time,  by  her  first  husband,  one  daughter  liidng,  but 
who  died  before  her  mother  without  issue*  and  by  her 

second 
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second  husband,  Mary  Gaoch  bad  living,  at  the  death  of  1851. 
the  testator,  five  children,  all  of  wh(»n  survived  her,  and 
of  whom  three  are  now  living.  One  of  them  is  Jame$ 
Gaoch  the  Plaintiff,  who  is  the  youngest  son  and  cus* 
tomary  heir  in  borough  English  of  the  t-estator,  and 
alBo  his  legal  personal  representative.  fVatson  Gooch, 
the  first  Defendant  on  the  record,  is  the  grandson  and 
heir*at-Iaw  of  the  testator  so  far  as  regards  the  free- 
holds. Mary  Gooch  had  no  children  born  after  the 
death  of  the  testator. 

The  Pluntiff  contends,  Ist,  that,  upon  a  true  con- 
struction of  the  will  of  the  testator,  the  trusts  for 
the  substitution  of  the  issue  for  the  parent  after  the 
youngest  child  has  attained  twenty-one ;  2nd,  That  the 
trusts  of  the  Sutton  estate,  after  the  decease  of  the 
last  survivor  of  the  children ;  and  3rd,  The  trusts  as  to 
the  proceeds  of  the  residue  of  the  real  estate  directed  to 
be  sold  on  the  death  of  the  last  surviving  child,  are  all 
void,  because  they  are  not  limited  to  take  effect  within 
the  time  prescribed  by  law ;  and  that,  these  trusts  being 
void,  the  testator  has  not,  by  his  will,  made  any  dis- 
position of  the  property  given  to  each  child  of  Mary 
Gooch  after  the  death  of  that  child,  and  that,  conse- 
quently, he  is  entitled  to  the  lands  held  in  borough 
English,  as  the  heir  of  the  testator,  according  to  the 
custom,  on  the  decease  of  each  child  of  Mary  Gooch. 

This  question  depends  upon  what  children  of  Mary 
Gooch  are  included  in  the  words  of  the  will  I  have 
already  stated.  Whether,  in  other  words,  the  word 
"living"  confines  the  gift  to  the  children  of  Mary 
Gooch,  who  might  be  living  at  the  date  of  the  testator's 
death,  or,  secondly,  whether  it  is  to  be  extended  to  the 
period  of  the  decease  of  Mary  Gooch,  and  thus  include 
all  children  whom  she  might  by  possibility  have,  or 

Qq  2  whether. 
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1851.  whether^  thirdly,  it  is  to  be  construed  as  including  the 
children  who  might  be  alive,  from  time  to  time,  until 
the  youngest  of  them  for  the  time  being  attained  the 
age  of  twenty-one  years. 

The  words  are,  during  the  lives  "  and  the  life  of  the 
survivor  or  longer  liver  of  all  the  children  which  my 
daughter  Mary  hath  or  shall  have."  It  is  urged  by 
those  who  contend  for  the  validity  of  this  devise,  that  the 
time  specified  for  the  ascertaining  the  class  is  the  death 
of  the  testator ;  and  although  the  words  **  shall  have " 
import  children  born  after  the  date  of  the  will,  they 
are,  it  is  said,  easily  satisfied,  by  referring  them  to  the 
period  which  might  elapse  between  the  execution  of  his 
will  and  his  decease.  In  support  of  this  view  of  the 
case,  I  was  referred,  amongst  others,  to  the  cases  of 
Sprackling  v.  Ranter  (a),  Storrs  v.  Benbow  (J),  Butler 
v.  LoiDe  (c),  in  all  which  cases,  the  words  importing 
futurity  were  so  confined ;  and  it  was  held  by  Sir  John 
Leach,  in  Storrs  v.  BenboWy  that  the  Court  would  not 
construe  a  will  to  include  all  the  issue  which  might  be 
born,  for  this  reason :  —  that  the  Court  will  not  attri- 
bute to  any  testator  an  intention  so  improbable,  as  to 
postpone  the  distribution  of  the  residue  until  the  death 
of  all  the  children  who  might  be  bom  to  the  person 
named  in  the  will. 

They  contend  also,  that  the  rule  prevailing  in  the 
construction  of  instruments  of  this  description  is,  that 
the  class  is  to  be  ascertained  when  the  distribution  ib  to 
take  place,  and  that  the  distribution  here  takes  phice 
immediately  on  the  decease  of  the  testator,  by  the 
division  of  the  rents  between  Mary  Gooch  and  her 
children. 

It 

(fl)   I  Dick,  344.  (c)   10  Sim,  317. 

{b)  2  AT.*  AT.  46. 
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It  is  however  to  be  observedy  that  the  cases  cited  1851. 
relate  exclusively  to  personal  estate,  and  have  been 
considered  as  defining  an  excepted  class,  but  not  as 
shaking  the  general  rule,  and  where,  in  the  absence  of 
any  particular  words  importing  the  contrary,  the  class 
to  take  would  be  determined  at  the  death  of  the  tes- 
tator, if  effect  is  to  be  given  to  words  importing  futurity, 
it  must  be  to  admit  children  bom  subsequently  to  that 
period.  This  point  was  fuUy  discussed  and  settled  in 
the  case  of  Mogg  v.  Mogg  (a).  In  that  case  the  testator 
devised  an  estate  to  trustees,  in  trust  to  pay  the  rents 
for  the  maintenance  of  the  child  and  children  begotten 
and  to  be  begotten  of  his  daughter  Sarah.  The  same 
argument  urged  here  was  urged  there,  that  the  words 
might  be  satisfied  by  admitting  the  children  bom  after 
the  date  of  the  will  and  previous  to  the  death  of  the 
testator ;  but  the  Court  of  K.  B.  certified,  that  all  the 
children  born  after  the  death  of  the  testator  took  in- 
terests under  this  devise,  and  Sir  William  Grant  con- 
firmed this  certificate. 

Upon  looking  attentively  at  the  words  of  this  will,  I 
am  unable  to  distinguish  the  expressions  contained  in 
it,  from  those  employed  by  the  testator  in  the  case  of 
^ogg  V.  Mogg.  There,  the  words  were,  "  begotten 
and  to  be  begotten;"  here  the  words  are,  "hath  or 
shall  have."  The  case  of  Mogg  v.  Mogg  has  always 
been  considered  a  leading  case,  as  illustrating  the  rules 
which  regulate  the  classes  of  children  entitled  to  take 
under  devises,  whether  immediate  or  future.  I  concur 
with  the  conclusion  come  to  in  that  case,  and  I  consi- 
der that  it  binds  and  concludes  the  question  here,  so  far 
as  to  let  in  children  ot  Mary  Gooch,  who  might  be 

bom 

\ (fl)  1  Mer.  654. 
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1851.  born  sabsequentlj  to  the  death  of  the  testator,  unlen 
there  be  other  passages  in  the  will,  cutting  down  or 
destroying  the  effect  of  these  words. 

The  circumstance  that  no  children  ^  Mary  Gooch 
were  bom  after  the  death  of  the  testator  cannot,  it  is 
manifest,  affect  or  alter  the  conclusion.  The  mle  of 
law  is  clear,  that  the  gift  is  bad  altogether,  if  some  of 
the  class  are  incapable  of  taking  by  reason  of  that  rule. 
Were  it  not  so,  the  validity  of  the  devise  would  depend 
on  the  fact  of  whether  the  testator  died  a  few  years 
sooner  or  later. 

In  looking  through  the  rest  of  the  will,  I  find  no 
words  to  qualify  or  weaken  the  effect  of  the  words 
letting  in  the  future  children  of  Mary  Gooch ;  oa  the 
contrary,  the  whole  scope  and  object  of  the  will  plainly 
point  to  the  admission  to  share  in  the  rents,  of  children 
who  might  be  bom  after  the  testator^s  death.  Then, 
he  afterwards  speaks  of  all  the  children  she  shall,  from 
time  to  time,  have  living,  and  the  ultimate  division  of  the 
rents  on  the  youngest  child  attaining  twenty-one  is, 
amongst  my  said  grandchildren  that  shall  be  then  living. 

Assuming,  however,  children  bom  subsequently  to 
the  date  of  the  testator's  decease  to  be  included,  it  is 
still  a  question  up  to  what  period  it  was  the  testator^s 
intention  to  admit  them.  On  this  subject,  I  have 
arrived  at  the  conclusion,  that  the  words  of  the  will  do 
not  point  to  the  death  of  Mary  Gooch  as  this  period, 
and  for  this  reason ;  the  will  provides  for  the  event  of 
the  youngest  child  of  Mary  Gooch  attaining  twenty- 
one  in  her  lifetime.  Now,  it  is  obvious,  that  it  would 
be  wholly  inconsistent  with  this  provision,  that  it  should 
remain  a  matter  of  uncertainty,  until  the  death  of  Mary 
Goochf  which  was  or  might  be  her  youngest  child*    I 

think 
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think  that  the  words  used  by  the  testator  here  and  1851. 
throughout  the  will  shew^  that  he  considered  that  the 
class  was  to  be  ascertained  when  the  youngest  child  of 
Mary  Goochy  for  the  time  being,  attained  twenty-one, 
and  that  he  considered  the  possibility  of  any  child  being 
bom  to  Mary  Gooch,  after  the  next  former  living  child 
had  attained  twenty-one,  was  a  contingency  so  remote, 
as  not  to  be  worth  providing  against. 

The  real  construction  of  the  will  of  the  testator 
appears  to  me  to  be  the  only  remuning  one,  — viz.  that 
it  included  the  children  who  might  be  living,  from  time 
to  time,  during  the  life  of  Mary  Gooch,  whether  bom 
after  or  before  the  death  of  the  testator,  until  the  period 
when  the  youngest  of  her  living  children  attained  the 
age  of  twenty-one.  This  is  confirmed  by  the  follow- 
ing various  expressions  in  the  will,  —  viz. :—^'' all  her 
children  which  she  shall  from  time  to  time  have  living; " 
Ther  youngest  living  child;"  "  when  the  youngest  of 
nay  grandchildren  which  shall  live  to  attain  the  age  of 
twenty-one  years  shall  have  arrived  at  that  age;" 
*' amongst  my  said  grandchildren,  that  shall  be  then 
living  equally." 

The  obvious  primd  facie  meaning  of  all  these  expres- 
sons  is,  not  only  to  include  children  of  Mary  that  might 
be  bom  after  the  decease  of  the  testator,  but  also  to 
point  to  the  fluctuations  which  might  take  place  in  that 
class,  until  the  youngest  child,  for  tlie  time  being, 
attained  the  age  of  twenty-one  years. 

The  result  of  this  construction,  if  correct,  is,  that  the 
testator  has  attempted  to  do  that  which  by  law  he  is  not 
permitted  to  do,  and  has  attempted  to  give  interests,  as 
purchasers,  to  the  unbom  children  of  the  unborn  children 
of  his  daughter. 

Qq  A  I  am 
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1851.  I  am  of  opinion,  therefore,  that  the  limitationa  to  the 

issue  of  the  children  of  Mary  Gooeh  who  might  be  bom 
after  the  decease  of  the  testator,  are  void  for  remote- 
ness, and  that  in  these  respects,  I  must  declare  that  the 
testator  died  intestate. 

The  disposition  of  the  residue  of  the  real  estate  is 
obscure,  by  reason  of  some  clerical  error  which  appears 
to  have  crept  into  the  wiU.  The  words  are,  '*  Unto 
all  and  every  my  grandchildren,  the  children  of  my 
daughter,  other  than  and  except  such  eldest  grand- 
son of  my  daughter,  who  will  be  entitled  to  my  SuUon 
estate."  As  i^  stands,  there  is  a  contradiction  in  terms, 
but  I  think  the  meaning  is  dear.  The  testator  had  pre- 
viously exhausted  the  limitation  in  favour  of  his  grand- 
children, and  after  the  decease  of  the  survivor  of  them, 
had  disposed,  or  endeavoured  to  dispose,  of  the  Sutton 
estate  in  favour  of  one  great  grandchild — viz.  the  eldest ; 
and  he  then  proceeds  to  dispose  of  the  residue  of  his 
real  estate  in  favour  of  the  remaining  great  grand- 
children, other  than  his  great  grandson,  who  takes  the 
Sutton  estate.  Any  other  construction  than  this  would 
be  absurd  and  repugnant  to  the  rest  of  the  will,  and 
this  is  obviously  the  only  construction  which  is  intel- 
ligible and  consbtent  with  what  he  has  previously  de- 
clared. It  is  manifest,  that  the  testator  has  not  given 
this  residue  to  the  grandchildren,  and  imless  I  could 
put  upon  it  the  construction  in  favour  of  the  great 
grandchildren,  which  it  appears  to  me  the  testator  in 
tended,  I  should  be  compelled  to  say,  that  the  passage 
was  unintelligible,  and  an  intestacy  from  uncertainty 
would  be  the  result. 

Assuming  it  to  mean  a  gift  to  the  great  grandchildren, 
here,  again,  the  testator  has  attempted  to  do  what  the 
law  will  not  permit,  and  has  directed  persons  to  take  his 

real 
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real  estate  as  purchasers,  whose  parents  may  not  be  in  1851. 
existence  at  the  date  of  his  death.  I  am  of  opinion, 
therefore,  that  the  devise  of  the  Sutton  estate  and  the 
devise  of  the  residue  of  the  real  estate,  after  the 
decease  of  the  last  surviving  grandchild  of  the  testator, 
are  both  void  for  remoteness. 

I  have  also  considered  the  point  suggested,  that  the 
diildren  might  take  estates  tail  under  the  authority  of 
Vanderplank  v.  King  (a) ;  but,  in  my  opinion,  that  case, 
and  the  rules  rekting  to  the  Cypres  doctrine,  whereby 
the  particular  intent  is  sacrificed  to  the  general  intent 
of  the  testator,  would  not  be  effected,  in  this  case,  by 
giving  the  children  oi  Mary  Gooch  estates  tail. 

There  are  many  observations  which  obviously  shew, 
that  the  general  intent  of  the  testator  was  not  that 
each  grandchild's  share  should  devolve  upon  the  children 
of  that  grandchild.  Amongst  them  it  may  be  stated, 
that  the  class  of  gveat  grandchildren  to  take  is  not  to 
be  ascertained  until  the  decease  of  the  last  surviving 
grandchild,  and  thereupon  the  great  grandchildren  then 
living  are,  if  the  testator's  wishes  could  prevful,  to 
take  the  residue  of  the  real  estate  equally  between 
them,  although  several  great  grandchildren  might  have 
previously  died  leaving  issue ;  and  when  they  are  as- 
certained, they  are  not  to  take  the  estates  themselves, 
but  the  produce  of  the  sale  of  them,  the  legal  estate  in 
which,  up  to  that  period,  has  remained  vested  in  the 
trustees.  • 

Upon  the  whole,  I  see  nothing  in  this  will  which 
can  enable  the  Court  to  put  such  a  construction  on 
the  expressions  used  by  the  testator  as  will  prevent 

an 

{a)  3  Hare,  I. 
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1851.  an  intestacy  as  to  the  limitations  I  have  above  referred 
to.  I  am  of  opinion,  therefore,  that  I  must  declare 
the  trusts  for  the  substitution  of  the  issue  for  the 
parent  after  the  youngest  child  of  Mary  Gooch  has 
attained  twenty*one  void  for  remoteness:  that  the 
trusts  of  the  Sutton  estate,  after  the  death  of  the  last 
survivor  of  the  children  of  Mary  Gooch^  are  void  for 
remoteness,  and  that  the  trusts  as  to  the  proceeds  of  the 
residue  of  the  real  estate,  directed  to  be  sold  after  the 
decease  of  the  last  surviving  child  of  Mary  Gooch,  are 
void  for  remoteness. 


Note. —  See  1  Jarman  on  Wilh,  257.,  Lewis  on  PerpeiuUies,  53S. 
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1851. 


CLEOBUREY  v.  BECKETT.  •^]f'i'  ^f  • 

Aug.i. 

CLEOBUREY  v.  TURNER. 

THE  testator,  by  his  will  dated  in  1817,  devised  his  Devise  to  the 

real  estates  to  two  trustees  and  their  heirs  (subject  ^eid  iTot  to  be 

to  certiun  annuities),  to  the  use  of  his  brother  William  revoked,  by 

Beckett  for  life,  with  remainder  to  trustees  to  preserve  in  a  codicil  ° 

&C.  with  remainder  to  the  use  of  the  first  and  other  t^^at  they  were 

not  intended 
sons  of  the  body  of  William  Beckett^  successively,  in  tail  to  take  any 

male,  and  "  for  want  of  such  issue,"  to  the  use  of  the  Ej^gf^JdJ,' 

Plaintiff  for  life,  with  divers  remainders  over.     And  he  the  will  or 

gave  the  residue  of  his  personal  estate  to  his  executors,      A^testator 

upon  certain  trusts  for  all  and  every  of  his  nephews  devised  his 

real  estate 
and  nieces,  the  children  of  his  brothers  and  sisters  livbg  to  his  brother 

at  the  time  of  his  decease,  equally.  WUUam  {or 

^       "^  hfe,  with  re- 

mainder to 

In  1835,  the  testator  made  a  codicil  to  his  will,  which  *>|?  ^"'  *"4 
'  '  other  sons  in 

was  duly  attested,  and  commenced  as  follows:  —  **  This  tail,  with  re- 
is  a  codicil  to  my  will,  and  I  revoke  the  same  so  far  only  o^.^iJ^j  |,e 
as  it  is  altered  by  the  codicil,  and  no  further  or  other-  bequeathed 
wise."    He  proceeded :  "  I  give  to  my  nephews  and  personal 
nieces  now  living  (except  my  brother  William  Bechetf%  ®*^^®  ^' 
children,  who  are  not  intended  to  take  any  beneficial  in-  nephews  and 
terest  under  my  will  or  this  codicil,  and  also  except  my  ^^^^  j,?^  " 
niece  and  nephew,  Emma   Ormond  and   William  M.  revoked  his 
Williams)  1000/.  sterling,  a-piece,  as  a  specific  legacy,  ^^i^ ^ itww 

free  of  legacy  duty,  and  I  charge  the  same  on  my  real  altered  by  the 

-   codicil,  and 
ana  he  gave  to  his 
nephews  and 
nieces,  except  (as  he  said)  his  brother  WilUam^s  children,  "  who  are  not  intended 
to  take  any  beneficial  interest  under  his  will  or  this  codicil,**  ]00(V.  each.     Held, 
that  the  devise  to  the  children  of  WilHam  was  not  revoked. 
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1851.        and  personal  estate."    He  afterwards  gave  1000/.  for 

Cleobur        Emma  Ormond  and  her  'children,  and  a  like  sum  for 

r.  tVilliam  M.  Williams  and*his  children. 

Bbcektt. 

By  an  unattested  codicil  dated  four  days  subsequentlyy 
he  expressed  himself  as  follows :  — ''  Memorandum,  that, 
in  the  exception  contained  in  the  codicil  to  my  will,  so 
far  only  as  the  same  exception  relates  to  my  brother 
William  Beckett^s  children,  it  was  and  is  my  intention, 
that  the  same  should  apply  and  extend  only  to  the 
two  children  of  hia  second  wife,  and  In  no-wise  to  my 
niece  Phillipa.''    The  testator  died  in  1838. 

His  estate  had  been  sold  for  payment  of  the  legacies, 
and  the  surplus,  consisting  of  11582.  consols,  was  in 
Court. 

William  Beckett,  the  brother,  had  an  eldest  son  by 
his  second  marriage, —  viz.  William  Beckett  the  younger. 

William  Beckett,  the  brother,  died  in  1846,  where- 
upon the  Plaintiff  insisted,  that  William  Beckett  the 
younger,  being  the  son  of  William  Beckett,  the  brother 
by  his  second  wife,  was  not  intended  by  the  testator  to 
take,  and  did  not  take,  any  interest  in  the  real  estate, 
by  virtue  of  the  will  and  codiciL 

William  Beckett  the  younger,  on  his  paii;,  insisted, 
that  he  was  clearly  Intended  by  the  will  to  take  an 
estate  tail  male,  and  that  the  expressions  in  the  codicil 
were  insuf&cient  to  operate  as  a  revocation  of  the  clear 
and  formal  devise  in  the  will. 

William  Beckett,  the  younger,  presented  a  petition  for 
payment  of  the  fund  in  Court  to  him  as  the  first  tenant 
in  tail.  _.   ^  _      \ 

Mr.^ 
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Mr.  Roupell  and  Mn  Haig  for  WiUiam  Beckett  the        1851. 
younger.  ^-^/-^iJ 

Cleoburbv 

•  V, 

On  the  question  of  revoeation  (a).  Doe  dem,  Hearle  v.     ^^ckett. 
Hicks  {b\  Read  v.  Backhouse  {c\  Goblet  v.  Beecliey  {d), 
Beckett  V.  Harden  (e)^  Francis  v.  Collier  {g\  Duffield  v. 
Elwes(h)  were  cited. 

Secondly^  on  the  point  that  the  words  *'  and  for 
want  of  such  issue '^  were  to  be  interpreted  '^  and  for 
want  of  such  issue  capable  of  taking*'  (t),  they  cited 
Hodgson  y.  Ambrose  {k\  Scatteru>oodyf.Edge(t)y  Darley 
V.  Langworthy  (m).  The  cases  of  Machell  v.  Weeding  {n)^ 
and  Stanley  v.  Lennard{o)  were  also  referred  to. 

7%ff  Master  of  the  Rolls  reserved  judgment. 


f- 


The  Master  of  the  Rolls.  ^^  4 

The  question  is  whether  the  codicil  is  a  revocation  of 
the  devise  contained  in  the  will  of  the  testator  to  the 
first  and  other  sons  of  WiUiam  Beckett  the  elder. 

The  decided  cases  do  not,  in  my  opinion,  afford  much 
assistance  in  construing  these  words.  Unless  the  words 
are  identical,  it  is  difficult  to  treat  one  as  an  exposition 
of  the  meaning  of  another,  and  even  where  they  are  the 

same, 

(a)  1  Jarman  on  Wiilt,  163.  (h)  3  B&.  (N.  5.)  260. 

(b)  8  Btng,  475.  (0  2  Jarman  on  Wills,  102. 
Jc}  2  Ruts.  4-  ^fyl'  546.                    (*)   I  Douglas,  337. 

Id)  3  Simons,  24.,  and  2  Russ.  (/)   1  Sallceld,  229. 

<j-  M.  624.  (w)  3  Bro.  P.  C.  359.  (2d  ed.) 

(if)  4  Maule  cj-  .V.  1.  («)  8  Simons,  4. 

I      (g)  4  Rtiss.  331.  (o)  1  Eden,  87.     f 


686  CASES  IN  CHANCEEY. 

185  L  same,  and  the  neoessitj  of  adopting  an  uniformity  of 
decision  compels  you  to  admit  the  previoua  construction^ 
yet  the  same  words  are  so  differently  employed  by 
different  persons,  that  expressions  nearly  the  same,  but 
in  themselves  ambiguous,  may  be  employed  by  dififerent 
testators  with  an  opponte  intention.  There  are»  bow*- 
ever,  various  principles  or  canons  of  construction,  which 
it  is  highly  important  to  preserve  untouched,  and  I 
hold  it  to  be  right,  in  cases  where  the  meaning  of  the 
testator  is  not  clearly  expressed,  so  to  construe  his 
intention,  as  to  strengthen  and  confirm  those  rules,  and 
I  believe  that  in  doing  so,  we  shall  more  frequently 
arrive  at  the  real  meaning  of  the  testator,  than  by 
strained  or  refined  modes  of  oonstming  hia  expressions. 

The  question  here  is,  whether  the  codicil  has  revoked 
the  gift  contained  in  the  will  to  the  children  of  WiUiam 
Beckett 

One  settled  rule  of  construction  is,  that  the  gifts 
contained  in  the  will  shall  not  be  afiected  further  than 
is  absolutely  necessary,  in  order  to  give  effect  to  the 
gifts  contained  in  the  codicil. 

Now  there  is  not  contained  in  this  codicil  any  gift  in- 
consistent with  the  gift  given  by  the  will  to  the  children 
of  Williafn  Beckett.  So  far,  therefore,  as  the  gifts  in 
the  codicil  are  concerned,  they  do  not,  in  my  opini<»i, 
affect  this  question.  But  although  the  necessity  of 
giving  effect  to  the  bequests  contained  in  the  codicil 
does  not  make  a  revocation,  there  is  no  question  bat 
that  the  testator  may,  by  his  codicil,  have  expressly 
revoked  any  portion  of  the  will;  and  the  question  I 
have  to  consider  is,  whether  the  words  **  who  are  not 
intended  to  take  any  beneficial  interest  under  my  will 
or  this  codicil ''  is  such  a  revocation. 

Another 
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Another  rule  of  conatruction  to  be  observed,  is  1851. 
laid  down  in  the  case  of  Doe  y.  Hickg{a)  in  these 
words,  vi2.5  '^  if  such  devise  in  the  will  is  dear,  it  is 
incumbent  on  those  who  contend  it  is  not  to  take  ef- 
fect, by  reason  of  a  revocation  in  the  codicil,  to  shew, 
that  the  intention  to  revoke  is  equally  dear  and  free 
from  doubt  as  the  original  intention  to  devise*  For 
if  there  is  only  a  reasonable  doubt,  whether  the  clause  of 
revocation  was  intended  to  indude  the  particular  devise, 
then  such  devise  ought  undoubtedly  to  stand."  Unless, 
therefore,  I  can  arrive  at  the  condusion,  that  these 
words  are  equivalent  to  **  I  revoke  the  benefidal  in- 
terest given  to  the  children  of  WilUam  Beckett  in  my 
will,"  it  cannot  amount  to  revocation. 

Now  it  is  to  be  observed,  that  these  words  are  in  a 
parenthesis  and  form  part  of  an  exception  out  of  the 
class  of  legatees  to  take.  The  gift  in  the  codidl  is 
*^  to  my  nephews  and  nieces  now  living : "  this  would 
have  included  the  children  of  WiUiam  Beckett  and  Emma 
Ormond  and  fVilKam  Williams.  He  accordbgly  excepts 
the  children  of  WiUiam  Beckett  and  Emma  Ormond  and 
William  M.  Williams  ;  but  in  the  middle  of  this  exception, 
he  uses  the  words  in  question.  One  rule  of  construction 
is,  that  an  exception  shall  be  treated  only  as  so  much 
taken  out  of  the  original  gift,  and  if  so,  this  cannot  be 
treated  as  a  distinct  and  separate  expression  of  revoca- 
tion. I  think  that  those  words  are  meant  simply  to  be 
descriptive  of  the  children  of  William  Beckett,  and  do 
not  contain  an  express  revocation  in  themselves.  I  am 
confirmed  in  this  view  because  the  words  in  this  codicil 
are  just  as  expressive  as  the  words  under  my  will,  and 
yet  those  words  are  wholly  inoperative.  They  were 
introduced,  I  think,  to  make  a  distinction  between  the 

children 
(a)  8  Bmg.  p.  480 .• 
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1851.        ohildren  of  William  Beckett  and  Emma  Ormond  and 
^^^^^"^^     William  M,  fViUiams,  inasmuch  as  the  latter  niece  and 
V.  nephew  do  take  bequests  under  tiie  codicil,  and  that 

Bbckbtt.  those  words  are  introduced,  in  order  to  remove  any  doubt 
as  to  the  construction  arising  from  the  exception  of  the 
nephew  and  niece  in  one  case,  and  the  gifts  to  some  of 
them  in  another  part  of  the  codiciL  The  words  are 
themselves  extremely  ambiguous,  except  as  expressive 
of  construction,  it  is  usual  for  Counsel  and  Judges  to 
say,  A.  B.  is  not  intended  to  take  any  interest  under  the 
will,  by  which  is  meant  simply  this,  that,  according  to 
its  true  construction,  A.  B.  takes  no  such  interest.  If 
this,  therefore,  is  to  be  treated  simply  as  an  expression 
by  the  testator  of  what  he  considers  to  be  the  effect  of 
the  will  he  had  already  made,  it  does  not  amount  to  a 
revocation.  If  it  be  treated  still  more  unfavourably  to 
the  children  of  William  Beckett,  as  an  expression  of  the 
testator  to  revoke  the  gifts  made  to  them,  it  must  still 
be  determined,  whether  it  means  an  intention  thereby 
to  revoke  or  an  intention  thereafter  to  revoke  those 
bequests :  an  intention  thereafter  to  revoke  would  clearly 
be  no  revocation,  both  on  principle  and  authority. 

The  result  of  my  opinion  is,  that,  finding  by  the  will 
clear  gifts  to  the  children  of  William  Beckett,  and  being 
unable  to  arrive  at  the  conclusion  that  the  words  meant 
a  distinct  and  present  revocation  of  the  bequest  so  con* 
tained  in  the  will,  I  think  that  this  codicil  did  not  effect 
any  such  revocation,  and  that  the  children  of  William 
Beckett  are  entitled  in  like  manner  as  if  those  words  had 
been  omitted  from  the  codicil. 

I  am  confirmed  in  this  view  by  the  prefatory  words 
of  the  codicil,  in  which,  in  fact,  he  seems  to  me  merely 
to  declare  the  law,  and  to  guard  against  inferential  and 
implied   revocation*  of  his  will.     I  have  examined  all 

the 
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the  caaes  cited,  and  as  to  particular  words,  they  on  the        1851. 
whole  confirm  the  view  I  have  taken ;  but,  for  the  reason    n^^^^^^ 
I  have  already  stated,  I  prefer  resting  my  decision  on  «. 

the  general  principle  than  on  analogies  drawn  from  the     ^"^'^■''^* 
decisions  as  to  the  construction  of  particular  words.     I 
may  however  refer  to  Duffield  v.  Duffield(a),  Beckett  v» 
Harden  (i),  Lushingtan  v*  Boldero  (e),  the  cases  cited  to 
me  as  illustrating  the  same  principle. 

(fl)  3  Blu  (iyr.  51)  260.  (0  G.  Coop.  216. 

(6)  4  Maule  ^  S.  1. 


•   CREASOR  V.  ROBINSON.  y^^  g  lo. 

JOHN  ROBINSON  died  intestate,  indebted  to  To  a  suit  by  a 
Creasar.     After  his    death,  his  widow,   without  ZSmjf^'' 

taking  out  administration,  intermeddled  with  his  assets,  against  an 

,-  j-'xx-^  ^    ^  administrator 

and  became  admimstratnx  de  son  tart.  ^  gon  tort,  for 

an  account 

Creasor  brought  an  action  agsdnst  the  widow  for  his  it  is  necessary 
debt,  and  she  having  pleaded  plene  admtnistratrit,  the  ^^"Jf**^ 
Plaintiff  signed  judgment  against  the   assets,  quando  representative 
acciderint,  and  afterwards  filed  this  claim  against  the  tuted^shoufd 
widow  alone,  for  an  account  and  payment.  ^  &  party 

Mr.  MartindalCi  for  the  Plaintiff. 

Mr.  Osier,  for  the  widow,  objected,  that  the  suit 
could  not  proceed  in  the  absence  of  the  legal  personal 
representatives  duly  constituted  of  the  intestate. 

Mr.  MartiTidale.    The  Defendant,  being  an  adminis* 

tratrix  de  son  tart,  is  accountable  to  the  Plaintiff  for  the 

Vol.  XIV.  R  r  assets 
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1851*        ftfisets  she  has  received ;  she  cannot,  therefore,  be  allowed 
^'^^^^'^     to  t»ke  this  objection.     Besides,  she  is  the  very  person 
«.  entitled  to  take  ont  administration,  and  therefore  cannot 

RoBiicso!!.  ^)yj^i  that  she  has  neglected  to  do  so.  In  such  a  case 
as  this,  it  is  unnecessary  to  bring  legal  personal  re- 
presentatives before  the  Court;  1  Danielts  Ch.  Pr. 
421. (a);  and  CUland  v.  Cleland{b\  where  such  an 
objection  was  overruled. 

The  Master  of  the  Bolls.    I  find  great  difficulty 
in  making  any  order,  but  I  will  refer  to  the  cases. 


I 

/ 


JViw.  10.  ^*^  Master  of  the  Bolls. 

I  have  looked  at  the  authorities,  and  I  am  satisfied, 
that  the  Court  will  not,  in  a  suit  framed  like  the  present, 
direct  any  account  The  cases  are  very  numerous,  and 
except  that  in  the  Precedents  in  Chancery^  they  all  tend 
one  way :  T)fler  v.  BeU  (c),  Humphreys  v.  Humphreys{d)t 
and  Madox  v.  JacA«on(e),  are  cases  on  the  subject: 
they  are  all  the  other  way.  It  is  clear,  therefore,  that 
I  can  make  no  order,  but  give  leave  to  amend  by 
making  a  personal  representative  party  {g). 


(a)  (Istcd.)  id)  3  p.  Wnu.  395. 

(b)  Prec.  Ch,  63.  {e)  3  Atk,  406. 

(c)  \  Keen,  BiG,  and  ^  Afyl.^  (g)  See    Penr^  v.  Watts,  2    J 
IV-SQ.'"               ""                          PAi%)*,  p.  152.^          h 
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POPE  v. -POPE.  2^ov.u. 

THE  testator  bequeathed  a  sum  of  consols  to  his  The  word 
J        ,^        _-         p       !•«         .1  .1  1        "  issue  "con- 

daugnter  Mary  lor  life^  with  remainaer  to  her  strued  "  chil- 

husband  for  life,  and,  after  the  death  of  the  survivor,  dren"byforce 

ot  tne  gilt  to 
upon  trust  for  all  and  every  the  issue  of  his  daughter  the  issue  of 

Mary,  as  should  be  living  at  the  time  of  the  decease  of  5efnL*o"®their 

the   survivor  of  them,   his   daughter  Mary  and  her  ''parents" 

husband ;  and  he  proceeded : — "  But  my  will  and  desire  ^  Bequest  to 

is,  that  in  the  event  of  any  of  the  isstte  of  my  said  A.  for  life, 

with  re— 

daughter  Mary  dying  in  the  lifetime  of  my  said  daughter  mainder  to 

and  the  said  husband  of  my  said  daughter,  or  the  sur-  ^:^^  ^*^^» 

vivor  of  them  leaving  isme,  the  issue  of  such  of  the  mainder  to 

issue  of  my  said  daughter  so  dying  shall  stand  in  the  *'^^^  ^^^ 

place  of  his,  her,  or  their  parent,  as  to  the  share,  which  issue  "  of  A. 

such  parent  would  have  been  entitled  to,  if  such  parent  j^"g  ^^'{j^ 

had  not  departed  this  life.^  survivor  of 

A,  and  B.,  but 
in  the  event  of 

There  was  a  gift  over,  on  the  death  of  all  the  issue  any  o^^'s . 

*•  issue    dvm** 
of  his  daughter  and  the  issue  of  such  issue,  without  in  the  life-    '^ 

taking  a  vested  interest,  2"Uvin"  ^^ 

•*  isaue,"  such 

The  testatoifs  daughter  Mary  married  a  Mr.  Gould,  j^'SJ^^Jcr^ 

and  they  Had  one  chiW  only, — viz.  Mrs.  Pope,  who  had  of  th^ir 

\  **  oar^nts  " 

tw6  children.     Mrs.  JPape  and  her  two  children  were  jjgu^  t^^t 

living  at  the  death  of  the  survivor  of  Mr.  and  Mrs.  the  first 

Gould.    Mrs.  Pope  now  claimed  to  be  absolutely  en-  "issue "was 

titled  to  the  fund.    Her  two  children,  on  the  other  gj;^|/°";;j. 

hand,   dren;*and 
there  being 
one  daughter  only  of  i4.,  and  two  of  her  children  living  at  the  death  of  the  survivor 
of  ^.  and  B.^  Held  that  such  daughter  was  alone  entitled  to  the  fund. 

Rr  2 
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1851.        hand,  as  issue  of  Mrs.  Gimld,  claimed  to  partidpate 
therein.     A  claim  was  filed  to  determine  the  point 

Mr.  Baupett  and  Mr*  Shapter  for  the  Plaintiff,  Mrs. 
Pope.  In  the  gift  to  the  "  issue  "  of  the  testatoi^s 
daughter  Mary^  the  word  "  issue  **  is  to  be  construed 
'^  children,"  and  the  effect  will  be  to  give  to  Mrs.  Pope, 
the  only  child  living  at  the  death  of  her  parents,  an 
absolute  interest  in  the  fund,  in  exclunon  of  her 
children.  It  is  dear  that  the  word  **  issue  "  is  used  in 
a  restricted  sense*;  and  it  is  to  be  observed  that  the 
issue  of  the  issue  are  to  stand  in  the  place  of  their 
'^  parent"  Now  it  has  been  settled  by  the  authorities, 
that  where  *'  issue "  are  directed  to  take  the  share 
which  their  **  parents,"  if  living,  would  take,  the 
word  issue  must  be  construed  with  reference  to  the 
'^  parent,"  and  be  held  to  mean  '*  children."  Thus,  in 
the  case  of  Sibley  v.  Perry  (a),  where  a  testator  made 
certain  bequests  to  several  persons,  if  living  at  his 
decease,  and  if  not,  he  directed  that  their  lawful  issue 
should  take  the  shares  which  their  respective  parents^ 
if  living,  would  have  taken.  Lord  Eldon  conindered 
it  clear  that  '*  children  "  were  intended,  and  that  the 
use  of  the  word  ^'  parent "  was  a  ground  for  giving  to 
the  word  *'  issue  "  that  construction.  He  said,  ^^  In  the 
clause  I  have  already  referred  to,  it  is  fair  to  put  the 
ordinary  sense  upon  the  word  'parent,' — viz.  father  or 
mother;  and  there  the  word  ' issue'  means  children." 

In  Pruen  v.  Osborne  (b),  a  testator  bequeathed  his 
residue  to  the  children,  then  living,  of  T.  B.  and  W.  (Z, 
and  the  lawful  issue  then  living  of  such  of  their  children 
as  were  dead;  so,  nevertheless,  it  being  his  intention, 
that  such  issue  should  have  only  the  shares  which  their 
respective  parents  would   have   been   entitled  to,  if 

—  —     -  -  living. 

{a)  7  r«.522.  {b)  11  &m.  I3«.    7 

—  _^ 
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living.  It  was  held,  that  the  word  << issue"  must  be  1851. 
taken  in  the  restricted  sense  of  ^'  children."  And  Sir 
L.  Shadwell  there  said,  ''  I  am  of  opinion  that,  if 
there  be  nothing  more,  in  a  will  or  other  written  in- 
strument whereby  to  construe  the  term  '  issue,  than 
a  direction  that  the  issue  are  to  take  the  shares  of  their 
parents^  that  is  enough  to  confine  the  general  meaning 
of  the  word  'issue'  to  the  particular  meaning  of 
*  children '  of  that  parent :  and  it  was  so  held  in 
Leigh  v.  Norbury  (a).  In  Sibley  v.  Perry,  Lord  Eldan 
put  the  same  construction  on  the  word  'issue,'  because 
he  found  that,  in  a  particular  clause,  the  use  of  the 
word  '  parent '  restricted  the  meaning  of  the  word 
'issue.'  And  the  same  construction  was  adopted  in  a 
case  which  came  before  Sir  WiUiam  Grant,  at  the 
Bolls,  on  the  2nd  of  March  1814(i).''  And  he  adds, 
"therefore,  I  have  always  considered  it  as  settled,  that 
in  a  will  or  in  a  deed,  if  it  is  a  question  whether  the 
word  '  issue '  shall  be  taken  gaierally  or  in  a  restricted 
sense,  a  direction  that  the  issue  shall  take  only  the 
shares  which  their  parents  would  have  taken,  if  living, 
must  be  taken  to  shew,  that  the  word  '  issue '  was  used 
in  its  restricted  sense." 

Mr.  R.  Palmer  and  Mr.  Beoir,  for  the  two  children 
of  Mrs.  Pope.  The  word  issue  primd  facie  includes  all 
descendants,  and  the  gift  to  the  issue  living  at  tlie 
death  of  the  daughter  and  her  husband  therefore  in- 
cludes the  two  children  of  Mrs.  Pope  who  were  then 
living,  and  they  take  equally  with  the  mother.  The 
word  ''parent"  is  as  general  in  its  meaning  and  as 
flexible  as  the  word  "  bsue."  This  is  shewn  from  the 
expression  "  our  first  parents,"  as  applied  to  Adam 

and  Eve. 

^  Again, 

*      (a)  13  Veg»  340.  {h)   Harrington   v.  Lawrence, 

not  reported.  . 

Jtr  3         _       .     .  I 
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Ageia,  the  word  <' parent''  is  a  relatiye  ternif  and 
although  it  might  limit  the  force  of  the  wofd  ''iasue" 
where  the  prior  gift  ia  to  individuals  naminatim,  it  will 
not  have  that  effect,  where,  as  in  the  present  instance, 
the  co-relation  or  prior  gift  itself  is  to  an  indefinite 
class  termed  '*  issue." 

The  only  ''issue''  of  A.  B.  who  can  call  ^  £. 
parents  are  their  ''children;"  but  all  the  "issue"  or 
descendants  of  A,  B.  having  children  may  be  termed 
parents  by  their  "  issue  "  or  descendants. 

They  cited  Evam  v.  JMet  {a). 

The  Mastxb  of  the  BoLLS,  without  hearing  a  reply. 
I  have  no  doubt  that  the  word  "issue"  here  means 
children.  Primd  faciei  the  expression  "issue"  com- 
prehends all  the  descendants  of  any  person,  and  if  that 
be  intended,  it  is  not  necessary  to  specify  any  thing 
beyond  issue.  Here  the  gift  is  to  the  daughter  and  her 
husband,  and,  after  their  decease,  to  the  "  issue  "  of  the 
daughter  then  living.  Now,  if  the  testator  had  intended 
all  her  issue  to  take,  he  might  have  stopped  there ;  but 
he  goes  on  and  states  his  intention,  that,  in  the  event 
of  the  "  issue"  he  had  first  named  dying  in  the  lifetime  of 
his  daughter  Mary  and  her  husband,  the  "  issue"  of  such 
"  issue  "  should  stand  in  the  place  of  his  parent.  Now 
directly  he  speaks  of  "  issue  "  of  the  former  mentioned 
"  issue,"  it  is  plain,  that  he  did  not,  in  the  first  instance, 
use  the  word  "  issue "  in  its  large  and  comprehensive 
sense  including  all  issue  of  all  issue.  He  must  neces- 
sarily, in  the  first  instance,  have  used  the  word  in  some 
restricted  sense,  and  the  expression  "parent "limits  it 

to 

(a)  2  Coliyer,  516. 
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to  children.     SAley  v.  Perry  {a)  is  a  leading  authority 
on  the  point. 

The  testator  meant  that,  on  the  death  of  his  daughter 
and  her  husband,  her  children  living  at  the  death  of  the 
survivor  should  take;  but  if  any  child  died  in  their 
lifetime,  his  issue  was  to  stand  in  his  place  and  take 
his  share. 


1851. 


I  must  therefore  declare  that  Mary  Pope  is  abso- 
lutely entitled  to  the  fund,  and  direct  the  costs  of  all 
parties  to  be  paid. 

(a)  7  Vci.  b2%. 


BAILY  tt.  BOULT. 


Nov.  13. 


npHE  testator  devised  his  copyholds  and  estates  of  in- 
-*-  heritance  unto  his  wife  for  life,  **  but  subject  never- 
theless to  the  payment  of  one  clear  yearly  rent  charge  or 
annuity  of  lOOl^  to  be  paid  to  Sarah  Gregory  (now 
Sarah  BaUyy  the  Plaintiff.) 

The  testator  died  in  1824. 

The  question  was  whether  the  annuity  was  payable 
clear  of  legacy  duty. 

Mr.  Buxton,  for  the  Plaintiff,  argued,  that  a  *^  clear 

yearly  rent  charge  ^  meant  one  free  from  the  charge  of 

Rr  i  legacy 


A  testator 
devised  real 
estate  to  A, 
subject  to  the 
payment  of 
"  one  clear 
yearly  rent- 
charge  or  an- 
nuity of  100/.** 
toB.    Held, 
that  B.  took 
the  annuity 
free  of  legacy 
duty. 
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185L  legacy  duty.  He  cited  Barksdak  y.  Giniai(a\ 
Courtojf  Y.  Vincent  (b\  Gatden  v.  DMeriU{c)t  Gude  v. 
Mumfard(d). 

Mr.  JR.  fK  E.  FoTMier^  for  parties  interested  in  the 
real  estate,  insisted,  that  the  real  estate  was  not  liable  to 
the  legacy  duty,  and  that  all  the  testator  intended  was, 
that  the  annuity  should  be  raised  out  of  the  estate,  clear 
of  expenses,  but  not  clear  of  such  taxes  as  the  l^atee 
might  become  liable  to.  That  the  case  was  similar  to 
the  reservation  of  a  *'  clear  yearly  rent,"  which  would 
not  render  the  tenant  liable  for  his  landlord's  income 
tax.  He  stated  that  the  personal  estate  had  been  ex*^ 
hausted,  and  cited  Sanders  y.  KiddeU{e)f  MarrU  y. 
Burton  (^),  and  JFilUams  an  Executars,  1400.  (A). 

Mr.  TTa/fer  for  the  Plaintiff 's  husband. 

Tlie  Masteb  of  the  Rolls. 

I  think  that  this  case  and  Gvde  v.  Mumford  are  not 
distinguishable,  and  that  '' clear"  means  '' clear  of  all 
deductions." 

The  cases  in  Simons  are  distinguishable.  In  Sanders 
Y.  Kiddett,  the  testatrix  bequeathed  such  a  sum  as, 
when  invested,  would  produce  the  dear  yearly  sum  of 
SOOL9  and  this  was  given  to  persons  in  succession»  and 
the  Vice-Chancellor  of  England  held,  that  it  meant  a 
gross  sum  dear  of  the  expenses  of  iuYCstment,  but  that 
when  iuYCsted,  it  was  subject  to  l^acy  duty,  and  that 
it  was  different  from  giving  an  annuity  dear  of  all 
deductions. 

This 

(g>  1  SuHin.  56g^  (e)  7  Smant,  536. 

(b)  Turn.  4-  /?:433._  (g)  TTSwow,  l^T 

■XcJ  i  AfyL  4-  k.  56.  (h)  Last  edition. 


-/-;  __ 

-^^ .  (rf)  2  rf*  1\  {ExO  448. 

-^1 


f 
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This  distinction  seems  to  have  been  taken  in  Marris  1851. 
v.  Burton,  where  the  sum  to  be  set  apart  was  to  pro- 
duce 300/.  ^*  dear  of  all  deductions  whatsoever."  The 
Vice-Chancellor  there  said^  "  The  testator  has  pointed 
out  a  clear  intention  that  the  annuity  should  be  clear  of 
all  deductions.  In  Sanders  v.  KiddeU  the  testator  did, 
indeed,  use  the  word  'dear/  but  he  did  not  use  the 
words  'dear  of  all  deductions;'  and,  besides,  the  par- 
ties were  to  take  the  annuity  in  succession.  Here  it  is 
plain  from  the  words  to  which  I  have  adverted  and 
from  the  other  parts  of  the  will,  that  the  testator  in- 
tended the  annuitant  to  take  the  annuity  free  from  any 
diminution  whatever." 

The  distinction  there  taken  reconciles  the  cases.  I 
am  of  opinion  that  Gude  v.  Mumford  is  in  point,  and 
that  I  am  bound  to  follow  it.  I  must  therefore  declare, 
that  the  Plaintiff  is  entitled  to  her  annuity  free  of  legacy 
duty. 


AINSWORTH  V.  ALMAN.  Nov.  13. 

A  SPECIAL  case  had  been  set  down  for  hearing,  a  partv  to  a 
but  before  it  had  been  disposed  of,  one  of  the  'f^;;'^^^^^^ 

parties  died.  had  been  set 

down;  liberty 
was  given  to 

Mr.  Hardy  now  applied  to  the  Court  as  to  the  proper  amend,  by 
mode  of  supplying  the  defect     He  observed  that  there  representa- 
were  three  courses  which  might  be  pursued ;  first,  the  ^^^'^'^  panics. 
iJlepresentotives  .gf  (he  deceased  party  might  appear  at  . 
t^e  hearing  and  consent  to  be  bound;  or,  secondly, 
leave  might  be  given  to  amend  the  case  by  making  them  ^~  ^ 

J 
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AlKSWOBTII 

V. 

Alhan. 


parties; 
filed. 
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or^  thirdly,  a   sapplemental  case   might  be 


The  Mabteb  of  the  Bolls. 

If  there  be  no  settled  practice,  let  the  case  be 
amended.  I  do  not  consider  that  the  same  role  is  ap- 
plicable to  spedal  cases  as  to  bills,  and  it  is  desirable  to 
avoid  additional  expense. 


Nov.  25. 
Dec.  2, 

A.  being 
seised  in  fee* 
executed 
a  deed  poll, 
whereby  he 
voluntarily 
granted  it  to 
his  wife  as  her 
sole  and  abso- 
lute property 
for  ever. 
Held,  that 
this  was  an 
imperfect 
voluntary 
gift :  —  that 
the  relation  of 
trustee  and 
cegiui  que  trust 
had  not 
thereby  been 
created,  and 
that  a  Court 
of  Equity 
would  not 
interfere  to 
assist  either 
party. 


PBICE  V.  PBICE. 

£\N  the  8th  of  July  1849,  Gearye  Frice,  the  kte 
^^  husband  of  the  Plaintiff,  being  seised  in  fee  simple 
of  the  messuage  in  question,  and  in  which  he  and  his 
wife  resided,  executed  a  deed  poll,  in  these  words:  — 
«  July  8th,  1849.  I  hereby  certify,  that  I  George  Price, 
Collier^  of  fVhitecroft,  in  the  township  of  fFest  Dean 
and  county  of  Gloucester,  for  and  in  consideration  of 
the  good  win  which  I  bear  towards  my  wife  Esther 
Price^  also  of  the  same  place,  have  given  and  granted, 
and  do  hereby  freely  give  and  grant  to  the  said  Esther 
Price,  in  the  presence  of  my  uncle  Samuel  Price,  of  the 
same  place,  all  my  land,  house,  and  chattels.  And  I 
hereby  again  declare,  that  I  George  Price  have  abso< 
lutely  and  of  my  own  accord  given  and  granted  the 
same,  without  any  manner  of  condition,  to  the  aforesaid 
Esther  Price,  and  it  is  her  sole  and  absolute  property 
henceforth  and  for  ever.  In  witness  whereof,  I  have 
this  8th  day  of  July,  in  the  year  of  our  Lord  1849,  set 
my  hand  and  seal." 


The 
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The  deed  was  executed  by  George  JPrice,  aad  wit-        1851. 
nessed  by  WilUam  Tanner  Sydney^  and  Samuel  Price. 

Upon  the  execution  of  the  deedj  the  grantor  de- 
livered it  into  the  custody  of  one  of.  the  witneases 
attesting  the  execution. 

On  the  20th  of  August  1850,  George  Price  died  in- 
testate, nothing  further  having  taken  place. 

Esther  Price  having  continued  in  possessioui  Emma 
Price,  the  heiress-at-Iaw  of  Gtorge  Price,  commenced 
an  action  of  gectment  against  her,  and  obtained  a 
verdict 

Esther  Price  filed  the  present  bill  against  Emma 
Price,  the  heiress-^it^law  of  George  Price,  praying  to 
have  it  declared,  that  the  Defendant  was  a  trustee  of 
the  legal  estate  in  the  messuage,  for  the  benefit  of  the 
Plaintiff:  — for  consequential  relief,  and  for  an  injunc- 
tion to  restrain  execution  in  the  action  of  ejectment 
brought  by  Emma  Price,  to  recover  possession  of  the 
property,  in  which  the  verdict  had  been  obtained. 

The  common  injunction  had  been  obtained  for  want 
of  answer,  and,  the  answer  having  been  put  in^  the 
Plaintiff  now  shewed  cause  against  dissolving  the  in- 
junction, upon  the  merits  confessed  by  the  answer. 

Mr.  Eddis,  for  the  Plaintiff.  The  deed  of  1849  did 
not  convey  the  legal  interest,  but  it  operated  to  make 
the  husband  a  trustee  for  his  wife ;  the  Defendant,  who 
represents  him,  is  equally  bound  by  the  trust,  and  is  a 
trustee  for  the  Plaintiff. 


At 
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1851.  At  Ulw,  a  huaband  cannot  oonvej  to  his  wife  (a); 

but  in  equity,  he  may  divest  himself  of  his  equitable 
interest,  and  become  a  trustee  for  the  separate  use  of  his 
wife.  It  was  admitted  in  Walter  y.  Hodge  (b\  and  ap- 
pears by  the  authorities  there  referred  to,  that  a  husband 
may,  in  equity,  make  a  gift  to  his  wife,  by  engaging  to 
hold  as  a  trustee  for  her  separate  use :  the  only  ques- 
tion is,  the  suffidency  of  the  eyidence  to  establish  the 
gift  Here  the  evidence  of  the  deed  is  distinct,  the 
husband  has  done  all  he  was  capable,  in  law,  of  doings 
to  make  the  gift  effective,  and  nothing  remained  to 
be  done.  In  such  a  case,  the  Court  will  hold  him  to 
be  a  trustee. 

[  The  Masteb  of  the  BoLLS.  If  this  transaction  had 
been  between  strangers,  would  this  deed  have  conveyed 
the  property  ?   Would  the  gift  have  been  complete  ?  (c)] 

No,  but  the  cases  of  strangers  and  a  husband  and 
wife  differ,  because  by  law  there  can  be  no  conveyance 
as  between  husband  and  wife. 

Mr.  Sandys^  for  the  Defendant  This  case  must 
proceed  on  the  deed  alone,  for  the  answer  of  the  De- 
fendant, an  infant,  contains  no  admissions.  The  deed 
is  a  nullity ;  it  is  an  incomplete  defective  instrument ; 
and  the  wife,  who  is  a  mere  volunteer,  is  not  entitled 
to  the  assistance  of  this  Court,  to  enforce  an  instru- 
ment legally  invalid  (d).  In  this  respect,  she  stands 
in  the  same  situation  as  a  stranger.  The  law  has  now 
been  settled,  by  a  series  of  cases,  that  a  mere  volun- 
teer under  an  incomplete  gift  cannot  have  the  assist- 
ance 

^  (a)  See  LiUieton,  §  168.  (d)  See  Moyte  v.  G^fet,  Pfw. 

j\  (b)2  iSma^M:^  Ch.  124.  and  S.  C\  2  Vernon,  385. 

^..^r:^  .(c)  SficAfiL?/"'/.  c.  106.  *.  2.      and  1  Eq.  Ca.  Abr.  293.  p!.  2. 
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ance  of  this  Court  to  make  the  gift  perfecL     If  George  1851. 

Price  had  conTeyed  the  legal  estate  to  trustees,  in  trust  ^*p]^J^^ 

for  his  wife,  the  thmg  would  have  been  complete.  o. 


The  Masteb  of  the  BoLLS.  I  will  consider  this  case. 


Dec.  9.         The  Master  of  the  Eolls. 

It  is  not  disputed  that  the  deed  in  question  was 
wholly  inoperative  at  law ;  but  the  Plaintiff  contends, 
that  this  deed  created  the  husband  a  trustee  for  the 
separate  use  of  his  wife,  and  that  the  heiress-at-Iaw  of 
the  intestate  became,  on  hb  death  and  in  like  manner, 
a  trustee  for  the  Plaintiff. 

Upon  the  statement  of  this  case,  by  the  Counsel  for 
the  Plaintiff,  I  entertidned  a  strong  opinion  that  the 
deed  did  not  create  any  trust  which  this  Court  could 
enforce ;  but,  as  no  cases  were  then  called  to  my  atten- 
tion, I  reserved  my  judgment,  in  the  apprehension  that 
I  might,  by  acting  upon  my  first  impression,  do  in- 
justice to  the  Pldntiff,  and  in  order  that  I  might  be 
able  to  examine  the  later  authorities  on  this  subject  (a). 
This  examination  has  confirmed  me  in  the  view  I  ori- 
ginally entertained,  that  this  deed  created  no  trust  that 
this  Court  can  enforce. 

In  this  case,  it  is  first  to  be  considered  whether  the 
deed  would  have  created  a  trust  enforceable  in  this 
Court  as  between  strangers,  and,  if  it  would  not,  whether 
the  circumstance  that  the  transaction  is  one  between 
husband  and  wife  produces  any  such  relation. 

As 
(fl)  Sec  the  authoritjes  in  the  note  to  JVard  v,  AudlainK  8  Bfav\ 


Prick. 
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1851.  Ab  between  straDgers,  I  am  of  opinion  that  thiB  deed 

would  have  been  merely  inoperative  in  equity  as  well 
as  at  law.  The  rule  of  coytB  of /equity  with  r^jard  to 
gifts  inter  pwoTig,  thitt  th^y  wiybe  enforced  only  when 
the  gift  is  completyjjj  and  when  nothing  remains  to 
perfect  the  title  of  the  donee.  The  cases  of  trust,  how- 
ever, are  not  exactly  the  same,  for  if  the  owner  of  an  estate 
in  fee  simple,  having  the  legal  estate,  or  one  who  has 
stock  standing  in  his  name,  execute  a  deed  declaring 
himself  to  be  a  trustee  of  the  estate  or  of  the  stock  for 
the  benefit  of  another,  and  he  delivers  that  instrument 
to  the  eesttti  que  trust  and  acts  upon  it,  although  no 
conveyance  of  the  legal  estate  and  no  transfer  of  the 
stock  should  take  place  (though  I  do  not  know  a  case 
precisely  in  point),  still  that  would  probably  be  suffi- 
cient to  create  a  trust,  and  the  observations  of  Lord 
Eldon  in  Ex  parte  Pye  and  Dubost(a)  support  that 
doctrine.    That  case  however  is  one  of  great  peculiarity. 

But,  on  the  other  hand,  if  the  transaction  purports  to 
be  a  gift  and  not  a  declaration  of  trust,  this  Court  will 
not  convert  an  imperfect  frift  into  a  trust.  The  case  of 
Edwards  y.  Jones  (b)  is  distinct  on  this  point.  The 
obligee  of  the  bond,  in  that  case,  made  an  endorsement 
on  it,  in  terms  very  similar  to  the  present  deed.  It 
was  to  this  effect: — "I,  Mart/  distance j  do  hereby 
assign  and  transfer  the  within  bond  or  obligation,  and 
all  my  right,  title,  and  interest  thereto,  unto  and  to  the 
use  of  my  niece,  E.  J?.,  with  full  power  and  authority 
for  the  said  E.  E.  to  sue  for  and  recover  the  amount 
thereof,  and  all  interest  now  due,  or  hereafter  to  become 
due  thereon. **  Both  Sir  Z.  Shadwellf  originally,  and 
Lord  Cottenham,  on  appeal,  held  this  to  be  an  imperfect 

gift, 

(a)  18  Vet,  p.  150.  (b\  1  M,  ^  CV.  226. 
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gift,  and  not  a  trust,  and  that  the  relation  of  trustee  1851. 
and  cestui  que  trust  was  not  created.  This  case  was 
commented  upon  with  approbation,  and  followed  by 
Vice-chancellor  Wigram  and  Lord  Lyndhursty  in  Meek 
r.  KettleweU{d)i  and  I  have  no  doubt  but  that  it  cor- 
rectly states  the  law  relating  to  these  instruments. 

What  is  the  case  here?  The  instrument  does  not 
profess  to  be  a  declaration  of  trust,  but  to  be  a  distinct 
gift ;  the  giver  treats  it  as  such,  and  parts  with  the  deed, 
which,  if  he  had  meant  to  constitute  hin:iself  the  trustee, 
he  should  not  have  done.  It  is,  in  truth,  not  a  de- 
claration of  trust,  but  either  a  gift  of  the  whole  property 
or  nothing.  As  a  gift  it  is  clearly  inoperative;  no 
estate  passed,  and  in  truth,  nothing  took  place,  but 
the  execution  of  the  deed,  the  communication  of  it  to 
the  wife,  and  the  delivery  of  it  to  the  attesting  witness. 
If  I  were  to  decide  that  this  deed  would  be  good  as 
between  strangers,  I  should,  really,  be  deciding,  that 
if  a  man  execute  a  deed,  simply  saying  '*I  hereby 
give  all  my  estate  at  A.  to  another,"  and  no- 
thing further  takes  place,  either  to  give  possession  or 
to  transfer  the  legal  estate,  this  Court  would  compel 
delivery  of  the  estate.  This  would,  in  my  opinion,  be 
contrary  to  the  authorities,  and  I  entertain  no  doubt, 
but  that  in  such  a  case,  equity  would  leave  the  parties 
to  their  legal  rights,  whatever  they  might  be,  and 
would  not,  in  any  respect,  interfere  to  assist  either 
party.  The  observations  of  Sir  J.  Wigram  are  ad- 
mirably accurate  and  distinct  on  this  head  (6). 

The  next  question  is  this: — This  was  a  transaction 
between  husband  and  wife ;  the  deed  was  executed  for 
the  benefit  of  the  wife ;  it  is  expressed  to  be  for  her 

sole 

(hi)  I  Hare,  p.  474. 


i. 

J 


Price. 
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1851.        sole  use.     Did  this  circumstance  ^ve  to  the  transaction 
p  a  different  character  from  that  which  it  would  have  had 

V.  if  it  had  been  one  between  strangers?  Was  there  a 

good  trust  created  as  soon  as  the  deed  was  executed? 
In  other  words,  could  the  wife,  during  the  life  of  the 
husband,  have  maintuned  a  bill  in  this  Court,  by  her 
next  friend,  agdinst  the  husband,  to  have  it  declared 
that  he  was  a  trustee  of  this  property  and  to  have  the 
trusts  applied  for  her  separate  use?  I  am  of  opinion 
that  no  sucli  bill  could  have  been  supported.  It  is 
true  that  Lord  Thurlow^  in  Cobnan  v.  Sard{a)f  sajrs, 
'^  whenever  you  come  into  equity  to  raise  an  interest 
by  way  of  trust,  there  must  be  a  valuable  consideration 
or,  at  least,  what  a  Court  of  Equity  calls  a  meritorious 
consideration,  such  as  payment  of  debts,  or  making  a 
provision  for  a  wife  or  child."  This,  if  taken  literally, 
is,  I  think,  inaccurately  stated,  because,  if  the  relation 
of  trustee  and  cestuis  que  trust  be  clearly  established, 
the  Court  will  act  upon  it,  although  there  was  no  con- 
sideration at  all;  but  if  it  be  meant,  by  this  passage, 
that  instruments,  importing  a  gift,  are  considered  in  a 
different  point  of  view  when  there  is  a  meritorious  con- 
sideration, than  where  there  is  none  at  all,  or,  in  other 
words,  that  a  voluntary  gift  by  a  man  to  lus  creditors, 
or  to  his  wife,  or  child,  is  to  be  regarded  on  diflferent 
principles  from  one  to  a  stranger,  I  am  unable  to  discover 
on  what  principle  such  a  proposition  can  properly  rest; 
nor  can  I  find  it  supported  by  any  of  the  decided  cases. 

On  the  contrary,  the  opposite  is  expressly  decided  in 
the  case  of  Jefferys  v.  Jefferys{b).  In  that  case,  a 
father,  by  a  voluntary  settlement,  conveyed  certain 
lands  to  trustees,  in  trust  to  pay  him  an  annuity  for 

his 

(a)  3  Brown'i  C.  C,  12.  S.  C.         {b)  Or.  i  P.  138. 
1  r(ff.jun.dO 
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his  life,  and,  after  his  death,  to  sell  and  divide  the  pro«        1851. 

ceeds  amongst  his  daughters;  and,  hj  the  same  deed, 

he  covenanted  to  surrender  certain  copyholds  to  the 

uses  of  the  settlement,  but  which  he  omitted  to  do. 

The  Court  executed  the  trust  of  the  freeholds,  that 

being  complete,  but  dismissed  the  bill  with  costs,  so  far 

as  related  to  the  copyholds. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the 
relation  of  trustee  and  ceitui  que  trust  was  not  created 
in  this  case:  —  that  the  transaction  was  an  imperfect 
gift,  in  regard  to  which  equity  will  not  interfere  to 
assist  either  side,  but  will  leave  the  parties  as  it  finds 
them,  and  that  consequently,  this  injunction  must  be 
dissolved. 

NoTB.— Affirmed  by  the  Lords  Justices,  10  Feb,  1852. 


LEIGH  t;.  MOSLEY.  JVo,..  17. 

npmS  was  a  special  case,  and  the  question  arose  on  A  testator 

n^  the  will  of  Joseph  WUKamsoru  |„d  personal 

estate  to  A , 
B,  and  C,  as 
By  his  will,  dated  in  1826,  he  devised  and  bequeathed  tenants  in 

as  follows:  —  « I  give,  devise  and  bequeath  all  my  real  ^""^^^^ 

and  personal  estate  whatsoever  and  wheresoever  unto  he  declared 

Joseph  Leigh  and  his  sons,  James  Heath  Leigh  and  John  ^y^  de^ees 

Leiqh.  and  their  respective  heirs,  executors,  admini-  should  die  in 
^  ^  ^    ^         his  lifetime, 

strators  his  estate  and 
interest 
should  *go  to  the  sunrivors  or  survivor  of  them,  and  the  heirs,  executors,  ad- 
ministrators and  assigns  of  such  survivor."     A*  died  in  the  testator's  lifetime. 
Held  that  B.  and  C.  took  as  joint  tenants  the  share  intended  for  A. 

Vol.  XIV.  Ss 
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1851.       etrators  and  assigns^  equally  to  be  divided  between 
them,  as  tenants  in  common  and  not  as  jcmit  tenants." 

By  a  codicil,  dated  in  1832,  he  expressed  himself  as 
follows :  —  ^'  I  do  hereby  further  declare,  that  if  any  of 
the  devisees  named  in  my  said  will  shall  die  in  my  life* 
time,  then  and  in  such  case,  it  is  my  will  and  desire, 
that  the  estate  and  interest  devised  by  my  said  will  to 
him  or  them  so  dying,  shall  go  to  the  survivors  or  sur- 
vivor of  them,  and  the  heirs,  executors,  administrators 
and  assigns  of  such  survivon" 

The  devisee,  Joseph  Leigh,  died  in  the  testator's  life- 
time. The  testator  died  in  1840;  and  James  Heath 
Leigh  and  John  Leigh  survived  him. 

James  Heath  Leigh  died,  leaving  John  Leigh  sur- 
viving him,  and  by  this  case,  in  which  John  Leigh  was 
Plaintiff,  the  questions  submitted  to  the  Court  were  as 
follows :  — 

Ist.  What  estate  and  interest  James  Heath  Leigh 
and  the  Plaintiff  John  Leigh  took  in  the  freehold 
property  of  the  testator,  under  the  devises  contained 
in  his  will  and  codicils. 

2d.  What  estate  and  interest  James  Heath  Leigh 
and  the  Plaintiff  John  Leigh  took  in  the  leasehold  pro- 
perty and  other  personal  estate  of  the  testator  under 
the  bequests  contained  in  his  will  and  codicils. 

The  discussion  turned  on  the  share  of  Joseph,  and 
whether  James  and  John  took  it  as  tenants  in  common 
or  as  joint  tenants. 

Mr.  Llogd,  for  John  Leigh  the  surviving  devisee. 
The  question  is,  whether  thelsbare  of  Joseph  vegted  m_ 

James 
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James  and  John  us  tenants  in  common  or  as  joint- 
tenants.  The  codicil  gives  it  to  the  survivors  or 
survivor^  and  the  heirs  &c.  of  such  survivor.  This 
constituted  a  joint-tenancy,  and,  on  the  death  of  Jamesj 
the  whole  of  JosepKs  survived  to  John* 

Mr.  Shadtoelly  contra,  for  the  representatives  of  James 
Heath  Leigh.  Where  there  is  an  additional  or  sub- 
stituted gift  bj  a  codicil,  it  is  subject  to  the  same  in- 
cidents and  conditions  as  those  to  which  the  original 
gift  is  subject  (a) ;  and  here,  the  devise  by  the  codicil 
is  of  the  same  quality,  in  regard  to  estate,  as  that 
contained  in  the  will,  and  must  be  held  to  create  a 
tenancy  in  common.  The  share  of  James  in  the  one- 
third  intended  for  John  therefore  passed  to  the  repre- 
sentatives of  James,  and  not  to  John  by  survivorship. 


1851. 


Mr.  Daniel  in  the  same  interest  The  will  and 
codicil  must  be  read  together,  and  then  the  intention 
of  equality  will  prevwl,  and  give  the  property  to  the 
legatees  as  tenants  in  common,  rather  than  as  joint- 
tenants.  In  Ettricke  v.  Ettricke(b),  the  bequest  was  to 
younger  children  ''  in  joint  and  equal  proportions,"  and 
it  was  held  that  they  took  as  tenants  in  common. 

The  Master  of  the  Eolls. 

There  is  no  reasonable  doubt  in  this  case.  I  will 
take  it  that  the  whole  disposition  is  contained  in  one 
instrument.  The  property  would  then  be  given,  in  the 
first  instance,  in  thirds  to  three  persons,  in  the  same 
way  as  if  a  distinct  third  had  been  given  to  each  of 
them  separately.  The  testator  knew  the  difference  be- 
tween 

(a)   See  Crowder  t.  Ctowet^ 
2  Vet.  jun.  449-  j  Day  v.  Croft^ 
^  Beav.  5^  and  cases,  p.  562. 
note  T^) ;   Brittow  v.   Brittow, 

Ss  2 


5  Beavan,  289.;    Alexander  v. 
Alexander^  ib,  518. 
(b)  Ambler,  e&e. 
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tween  an  estate  in  common  and  in  joint-tenancy,  and  how 
to  create  a  tenancy  in  common ;  for  he  gives  it ''  eqnalfy 
to  be  divided  between  them  as  tenants  in  common  and 
not  as  joint-tenants." 

But  there  might  be  a  kpse  of  the  thirds,  and  he 
treats  and  proceeds  to  dispose  of  them  as  of  distinct 
and  separate  estates.  If  he  intended  to  give  the  lapsed 
share  to  the  survivors  as  tenants  in  common,  why  did 
he  not  express  it?  He  has  given  it  in  terms  which 
create  a  joint-tenancy,  and  there  has  been  no  severance. 
I  cannot  cut  down  these  words,  giving  a  dear  title  in 
joint-tenancy,  into  a  tenancy  in  common,  because,  in 
another  devise  to  the  same  persons,  the  testator  has 
used  other  and  Afferent  words  which  create  a  tenancy 
in  common. 

I  must  declare,  that  in  the  events  which  have  hap- 
pened, John  became  entitled  to  the  whole  share  which 
lapsed  by  the  death  of  Joseph  in  the  lifetime  of  the 

testator. 


Dec.  1.  In  re  KENDALL'S  Trust 


VX^HE  testator  made  his  will  in  the  following  terms: — 


A  testator 
bequeathed  to 

« allTna"^  "  I  ^"**^''  JTenrfa//,   at  present  residing    in    thb 

every  thing  he  AJbergo  JC Italia  at  Venice^  being  very  ill,  but  in  sound 
of,  nicely,       possession  of  my  senses,  do  make  and  declare  this  to  be 

"1°"®^'  1  -  iny  last  will  and  testament  I  aforesaid  do  will  and 
plate,  books,         ''  , 

and  other  bequeath 

enumerated 

articles  for  her  sole  use.  "  And  lest  there  be  any  dispute,  he  declared  affstn,  that 
he  left  her  every  thing  he  died  possessed  of,  for  her  sole  use,  as  stated  above." 
Held,  that  the  whole  residue  passed,  and  that  the  beciuest  was  not  restricted  to  the 
enumerated  articles  and  others,  tjutdem  generit. 


Trust. 
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bequeath    to    my  adored   mother^   Jemima    Elizabeth        1851. 
Kendall  oi  Aldeburghy  in  the  county  of  Suffolk,  all  and     ^^^^^"^ 
every  thing  I  die  possessed  of, — namely,  money  at  my     Kendall's 
bankers,  Messrs.  Coutts  &  Co.,  as  contained  in  my  letter 
of  credit  of  2000/.,  now  here,  and  bills  of  Messrs. 
Coutts,  my  carriage  now  here,  my  plate,  books,  clothes, 
harness,  and  sundries,  as  exbting  here,  and  in  custody 
of  Messrs.  M^Cracken,  7.  Old  Jewry,  London,  for  her 
sole  use  and  benefit.    And,  lest  there  be  any  dispute, 
I  declare  again,  that  I  leave  every  thing  I  die  possessed 
of  to  my  dearest  mother,  for  her  entire  and  sole  use  and 
benefit,  as  stated  above. 

'*  I  beg  my  dearest  mother  to  let  Mr.  Noel,  of 
Potdebard,  select  whatever  books  he  wishes  from  all 
my  books :  I  should  like  Mrs.  Reynolds  to  have  20/. 
at  least,  and  George  Lappier  a  very  handsome  present 
in  clothes ;  and  I  beg  my  mother  to  continue  the  \0L 
a  year  I  allow  Elizabeth  Hinton.  I  beg  my  mother 
will  be  sole  executrix  and  guardian  of  my  children 
during  her  life,  and  that  she  will,  at  her  death,  appoint 
a  successor.  To  my  dearest  father  I  owe  every  affec- 
tion; and  to  my  wife  I  bequeath  my  fond  love  and 
blessing ;  also  to  my  dear  children." 

The  testator  had  other  considerable  personal  property 
besides  that  enumerated  in  his  will ;  and  the  question 
was,  whether  the  testator^s  mother  was,  under  the  will, 
entitled  to  the  general  personal  estate,  or  only  to  the 
testator^s  money  and  plate,  books,  clothes,  harness  and 
sundries,  ejusdem  generis. 

Mr.  R.  Palmer  and  Mr.  Simpson^  for  the  represent- 
ative of  the  mother.     By  this  will,  the  whole  residue 
passed  to  the  mother.     The  testator  gives  her  ^*  all  and 
every  thing  he   died   possessed  of,"   and    afterwards 
S  s^  enumerates 


Truat. 
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1851.  enumerates  certain  property.  Even  so  far,  it  would  be 
^nre  *  strange  mode  of  bequeathing  the  enumerated  articles 
Kknd all's  only,  to  say  "  I  give  every  thing, — namely,  something 
less  than  every  thing,'' — instead  of  at  once  simply  saying, 
"  I  bequeath  the  enumerated  property.**  But  a  doubt 
seems  to  have  occurred  to  the  testator,  and,  to  remove 
disputes,  he  repeats,  **I  leave  her  every  thing  I  die 
possessed  of."  They  cited  Sawnarez  v.  Saumarez  (a), 
Fkming  v.  Burrmos  (J),  Parker  v.  Marchant  (c),  Bennet 
V.  Batchelar(d),  Michell  v.  Michell  (e),  Taylor  y.  Tay- 
lor (y),  Arnold  v.  Arnold  (h)^  Fisher  v.  Hepburn  (i). 

Mr.  Metcalfe,  Mr.  Shebbeare,  Mr.  E.  JEstcourt,  and  Mr. 
Thring  for  other  parties. 

Mr.  Walpole,  for  the  testator's  vridow  and  two 
daughters.  Where  a  will  contains  a  general  bequest, 
followed  by  a  particular  enumeration  of  articles  of  a 
particular  description,  the  rule  of  law  is,  that  the  gift 
comprises  only  these  enumerated  articles  and  others, 
ejusdem  generis.  Here,  the  first  gift  is  therefore  con- 
fined to  the  money,  carriage,  plate,  books,  clothes, 
harness,  and  sundries,  ejusdem  generis,  and  there  is  an 
intestacy  as  to  the  rest. 

The  second  part  of  the  will  carries  the  gift  no  further, 
for  the  words  "  every  thing  I  die  possessed  of "  are 
qualified  by  the  subsequent  expression,  "  as  stated 
above,"  which  words  refer  to  the  property  before  given ; 
and  therefore  limits   the  bequest  to  the  particulars 

"stated 

(a)  4  MjfL  ^  Cr.  331^  (g)  6  Sim.  2i6. 

(b)  1  Rust,  276.  (A)  2  MyL  4r  K.  8d6. 

(c)  1  r.  *  Coi:  (fi.C.),  290.  (i)  M.  B.  m  May.  1851. 

(d)  3Brv.C.C.2B.  post. 

(e)  6  Mad.  69. 
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»*  stated  >bove,*     He  dted   Cook  v.  Oakly{a),  Om^        1851. 
manney  v.  Butcher (b),  Wrench  v.  Jutting  (c).  Jhire 

Kbndall's 
The  Master  of  the  Bolls.  '^"''*' 

I  think  this  is  a  clear  case.  It  is  important  to  adhere 
to  general  principles^  and  ascertain  the  intention  of  a 
testator  from  the  words  of  his  wilL  I  do  not  say  what 
mj  opinion  would  have  been,  if  the  bequest  had  stopped 
at  the  words  ''for  her  sole  use  and  benefit"  As  a 
general  rule  I  should  consider,  that  where  a  testator 
expresses  that  he  gives  to  A.  eyerj  thing  he  dies  pos- 
sessed of,  and  afterwards  enumerates  what  it  is  that  he 
intends  to  give,  the  bequest  would  be  confined  to  the 
specific  enumeration.  The  objection  is,  that,  if  he  in- 
tended to  give  everj  thing,  an  enumeration  would  be 
unnecessary,  where  the  first  words  are  sufficient  to 
amount  to  a  residuary  bequest.  It  appears  that  this 
doubt  struck  the  testator ;  and  to  remove  any  question, 
he  stated,  that  his  intention  was,  not  to  confine  his 
bounty  to  the  enumerated  articles ;  for,  having  specified 
certain  property,  he  goes  on  to  say,  **  and,  lest  there 
be  any  dispute,  I  declare  again,  that  I  leave  every 
thing  I  die  possessed  of  to  my  dearest  mother."  I 
think  the  meaning  is  this :  —  *'  Whereas  I  have,  in  a 
previous  part  of  my  will,  made  a  general  bequest 
of  every  thing,  but  have  then  specified  that  it  com- 
prises certain  enumerated  articles;  now,  I  do  not  in* 
tend  the  previous  gift  to  be  confined  to  those  enumer- 
ated articles,  and,  to  avoid  disputes,  I  declare  again, 
that  I  leave  every  thing  I  die  possessed  of  to  my 
dearest  mother."  I  think  on  these  words  there  would 
be  no  doubt  but  that  they  passed  all  the  testator  pos- 
sessed 

(a)  1  P.  Wm.  308.  {e}  3  Beawm,  581. 

(b)  Turn.  Se  Russ^60,  ^ 
Ss  4 
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1851.        eeseed.    It  is  only  rendered  obscure  by  what  follows, 
^^^^^^     **  for  her  sole  use  and  benefit  as  stated  above."    If  they 

Inre  ^  ^ 

Kbndall's  had  been  omitted,  I  should  still  have  thought  that  the 
Trust.  bequest  was  for  her  sole  use  and  benefit,  finding  those 
words  previously  used.  I  think  he  meant  to  repeat, 
that  no  part  should  go  to  his  father^  but  that  his 
mother  should  take  the  whole  for  her  sole  use;  and 
that,  by  these  words,  **  as  stated  above,"  he  intended 
the  additional  bounty  to  be  taken  in  the  same  way  as 
the  prior  gift,  —  viz.  for  her  sole  use.  I  must  there- 
fore declare,  that  the  general  residue  passed  to  the 
mother. 


Bee.  10. 


BAXTER  V.  LOSH. 


Bequest  of  HPHIS  was  a,  special  case  arising  on  the  will  of 

pcTHonales.       A    Stoeetenham  Water$. 
tate,  after  the 
death  of  the 

iK  twst  ^y  ^^  ^^"»  ^**®^  ^  1®^®*  *®  g*^®  ^^  lesidoary 

to  pay  equally  personal  estate  in  trust  for  three  persons  for  life,  with 

ancT^!"  But  benefit  of  survivorship,  and,  after  the  decease  of  the  sor- 

if** neither'*  vivor,  upon  trusts,  which  she  expressed  as  follows:  — 

then  living,  to  '*  Upon  trust  to  pay,  assign,  or  transfer  the  whole  of  the 

C.  A.  died  in  ^^  stocks,  funds,  and  government  securities,  and  all 

of  the  testap  interest  due  thereon,  unto  and  to  the  use  of  and  equaify 

l^L'dthet^^  ftetoeen  George  Baxter  and  EUza  Baxter,  children  of 

nant  for  life,  my  said  sister  Ann  Baxter,  their  executors,  admimstra- 

the  whole  ^^  '^^  assigns,  absolutely,  for  ever. 
either  as  sur* 

viving  joint  ^ 

tenant  or  -oUt 

under  a  gift  to 

her  by  implication.    The  Court  rejected  such  clum,  and  held»  that  the  moiety  in- 
tended for  A,  had  lapsed,  and  belonged  to  the  next  of  kin  Qf  the  testatrix. 
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**But  in  case  it  shall  happen^  that  the  said  George        1851. 
Baxter  and  Eliza  Baxter  shall  neither  of  them  be  living     ^^''^ 
at  the  time  of  the  death  of  the  survivor  of  the  sud  Ann  v. 

Baxter  J  Rorillie  Henrietta  Thomas,  and  Ltuy  Susannah        ^ohu. 
Catmeer  (the  tenants  for  life)^  then  I  give  and  bequeath 
the  same  to  Francis  Hutchinson  of  Newcastle,  if  he  shall 
be  then  living." 

George  Baxter  died  in  1821^  in  the  life  of  the  testatrix. 

The  testatrix  died  in  1822. 

The  three  tenants  for  life  being  now  dead,  the  ques- 
tions were,  1st,  whether  Eliza  Baxter,  the  Plaintiff,  in 
the  events  which  had  happened,  was  now  absolutely 
entitled,  under  the  limitations  of  the  said  will,  to  the 
whole  benefidal  interest  in  the  stock  of  which  the  re- 
siduary personal  estate  now  consisted ;  and,  if  she  was 
not  so  entitled,  2ndly,  whether  the  Defendants  Jemima 
Porteus,  and  Susan  Hussey  and  Elizabeth  Davidson,  as 
legal  personal  representatives  of  the  next  of  kin  of  the 
testatrix  Sweetenliam  Waters,  were  entitled  to  have  one 
equal  fourth  part  of  the  same  stock  transferred  into 
each  of  their  names. 

Mr.  Slrattofi  for  the  Plaintiff.  The  Plaintiff  is  en- 
titled to  the  whole,  either  as  surviving  joint  tenant  or 
by  implication  arising  from  the  gift  over,  which  is  only 
to  take  effect  if  neither  George  nor  EUza  should  be 
living  at  the  death  of  the  tenants  for  life.  The  effect 
of  the  bequest  to  George  and  Eliza  (independent  of  the 
word  *' equally")  would  be,  to  give  the  property  to 
them  as  joint  tenants ;  and  the  expression  '*  equally " 
does  not  always  imply  a  tenancy  in  common.  It  may 
indicate,  not  the  nature,  but  the  proportion,  each  is  to 

take 
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1851.  take  (a);  Armstrong  v.  Eldridge{b).  In  Scott  v. 
Bargeman  (c)  there  wag  a  gift  of  900£  to  a  trustee,  in 
trust  to  divide  equally  amongst  the  testator's  three 
daughters  at  twenty-one  or  marriage,  **  provided  that 
if  all  his  three  daughters  should  die  before  their  legacies 
should  beoome  payable,**  their  mother  should  have  the 
legacy.  Two  daughters  died  under  but  the  third  at- 
tained twenty- one,  and  it  was  held,  that  she  was  entitled 
to  the  whole.  The  inference  was  irresistible,  that  it  was 
not  to  go  over,  unless  all  died  before  payment.  In 
Mackell  V.  Winter  {d)  there  was  a  gift  to  two  grandsons 
and  a  grand-daughter,  to  be  equally  divided,  with  a  gift 
over  to  a  nephew,  if  the  two  grandsons  and  grand- 
daughter should  die  under  twenty-one.  Both  grandsons 
died  under  twenty-one,  and  it  was  held,  on  appeal,  that 
**  the  inference  agidnst  a  partial  intestacy  was  quite  a 
necessary  inference  and  a  clear  implication  in  favour  of 
the  grand-daughter,**  and  she  was  declared  entitled  to 
the  whole ;  Beauman  v.  Stock  (e),  and  Townley  v. 
Bolton  (g),  and  Davies  v.  Hopkins  (h),  are  authorities 
for  the  same  mode  of  construction. 

Mr.  ToUeTf  contrite  was  not  heard. 

The  Master  of  the  Bolls. 

The  construction  which  I  must  put  on  this  will  is 
adverse  to  the  Plaintiff.  The  first  gift  to  these  parties 
is  to  "  pay  equally  between  George  Baxter  and  Eliza 
Baxter^''  their  executors,  &c  If  the  will  had  stopped 
here,  they  would  clearly  take  as  tenants  in  common. 

George 

(a)  See  Pearce  v.  Eimeadet,  (d)  3  Fetey,  286.  and  S45. 

3  r.  *  Col,  iExch.),  p.  252.  W  2BaU4rB.  406. 

I  ^b)  3  Bro.  C  C.2\5.  (g)  IJ^/JJCOAflL 

U---      (^  2  P.  WmThS.  (h)  rSeavan,  216f 
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George  Baxter  died  in  the  lifetime  of  the  testatrix,        1851. 
consequently  his  interest  lapsed,  and  as   this  was  a 
^t  of  residue,  it  did  not  again  fall  into  the  residue. 

Various  cases  were  referred  to,  in  which  this  Court 
has  said,  that  the  effect  was  either  to  create  a  joint 
tenancy,  or  to  direct  the  enjoyment  of  the  property  in 
a  mode  which  is  equivalent  to  a  joint  tenancy.  True  it 
is,  that  a  testator  may  give  property  to  persons  as 
tenants  in  common,  and  yet  declare,  that  on  the  death 
of  one,  the  other  shall  take  his  share,  and  this  would 
amount  to  nearly  the  same  thing  as  giving  it  in  joint 
tenancy.  But  the  words  would  be  different  from  the 
present  I  think  there  is  no  case  in  which  a  ^t  to 
several,  equally,  has  ever  been  held  other  than  a  tenancy 
in  common.  There  can,  therefore,  be  no  question, 
that  this,  so  far,  gave  them  absolute  interests  as  tenants 
in  common,  and  one  having  died,  his  share  lapsed,  and 
went  to  the  next  of  kin,  provided  there  is  nothing  else 
to  control  the  construction. 

I  now  come  to  consider  the  gift  over,  which  is,  if 
neither  should  be  living  at  the  death  of  the  survivor  of 
the  tenants  for  life.  Scott  v.  Bargeman  (a)  is  a  direct 
authority,  if  any  were  wanted,  for  the  Court  holding^ 
that  this  gift  over  can  only  take  effect  in  case  the 
event  occur  on  which  he  directs  the  gift  over  to  take 
effect.  In  this  case  that  event  is  "  in  case  neither  of 
them  be  living."  This  never  happened,  for  one  is 
still  alive,  and  therefore  the  contingency  on  which  the 
gift  over  was  to  take  effect  has  not  taken  place ;  and 
there  are  no  words  to  be  found  in  the  will  by  which 
Eliza  Baxter  can  be  held  to  take  by  implication. 

\  I  must 
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1851.  I  must  declare,  that  the  Plaintiff  is  entitled  to  one 

moiety,  and  the  next  of  kin  of  the  testatrix  to  the 
other. 

Let  the  costs  of  all  parties  be  paid  out  of  the  fiind, 
for  I  think  these  special  cases  ought  to  be  encouragedy 
and  that  the  costs  should  not  be  strictly  held  to  follow 
the  event. 

KoTB.  —  See  2  Jarman,  481.  and  Skey  v.  Bames^  3  Mer.  335. 


Dec,  4. 

^]^f f;  MORTIMER  V.  WATT& 

A  testator        HPHIS  was  a  special  case  presented  for  the  opinion 
lidldS\Sr  ^f  *®  Court,  and  arising  out  of  the  following 

tecs  for  lega-     circumstances :  — 
tees  in  suc- 
cession and 
upon  trust,  if        The  testator,  after  making  a  provision  for  his  wife 

*'  should  think  during  her  life,   devised  and  bequeathed  his  real  and 

it  proper  or      personal  estate   (except  his  leaseholds)  to  trustees,  on 
advantageous,    ^  \         r  /  * 

as  to  those       certdn  trusts,  for  his  two  sons  and  two  daughters,  and 

customarilv  or  *^^^^  children,  which  trusts  it  is  unnecessary  to  state, 

might  he  re-     further  than  that  some  of  the  parties  took  limited  in- 

endeavour  to    tercsts  with  remainder  to  their  children.     Some  of  the 

renew.    And    parties  interested  were  infants, 
in  order  there-  * 

to,  Hhould,  The 

"if  they  in 
their  discre- 
tion should  think  fit  or  expedient,  but  not  necessarily  or  peremptorily,'*  insure  the 
lives  of  the  cetluit  que  vie  and  apply  the  insurance  money  in  renewing,  and  out  of  the 
rents  and  profits  raise  sufficient  money  to  renew  so  oflen  as  a  renewal  should  be 
advisalile,  and  he  gave  a  power  to  mortgage  for  the  same  purpose.  Held,  first, 
that  this  was  an  imperative  t^us^  and  that  the  trustees  were  bound  to  renew,  if 
they  could  do  so  on  reasonable  terms ;  secondly,  that  if  the  trustees  refused, 
the  Court  would  exercise  it ;  and,  thirdly,  that  they  were  bound  to  raise  the  neces- 
sary funds,  in  such  a  mode  as  would  be  uigsi  beneficial  to  all  parties  interested. 
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The  testator  then  bequeathed  all  his  leaseholds  to  ^  2^^2l 
trustees,  upon  trust,  out  of  the  rents,  to  pay  and  per- 
form the  rents  and  covenants.  He  then  proceeded  as 
foUows :  — "  And  upon  trust,  if  they,  the  trustees 
or  trustee  for  the  time  being,  shaU  think  it  proper  or 
advantageous^  as  to  any  of  the  SMd  tenements,  here- 
ditaments or  premises,  which  are  customarily  or  may 
be  renewed,  that  the  said  trustees  or  trustee  for  the 
time  being  shall  or  lawfully  may  endeavour  to  effect 
renewals  of  the  subsisting  leases  of  the  said  tenements, 
hereditaments  and  premises,  or  any  of  them,  upon  suck 
terms  as  they  shall  think  proper,  so  that  the  said  pre- 
mises may,  during  the  continuance  of  the  trusts  of  this 
my  will,  so  far  as  the  circumstances  of  the  case  will 
admit,  be  respectively  held  for  three  lives,  for  a  long 
term  determinable  on  three  lives,  or  for  twenty-one 
years  absolute,  or  according  to  the  usual  terms  of 
renewal" 

**  And  In  order  thereto,  do  and  shall,  if  they  or  he 
in  their  or  his  discretion  think  fit  or  expedient,  but  not 
necessarily  or  peremptorily,  effect  and  keep  on  foot  in- 
surances on  the  lives  of  the  respective  cestuis  que  vie,  or 
any  of  them,  named  in  such  of  the  subsisting  leases, 
for  the  time  being,  of  the  said  tenements,  heredita- 
ments and  premises,  or  any  of  such  leases,  as  shall  be 
held  for  lives,  or  years  determinable  on  lives,  or  on  the 
lives  of  such  of  the  cestuis  que  vie  as  shall  be  insurable 
at  reasonable  premiums,  and  shall  or  may  effect  such  in- 
surances, in  such  sum  as,  in  the  opinion  of  the  said 
trustees  or  trustee  for  the  time  being,  shall  be  sufficient 
to  enable  them  or  him,  whenever  such  life  shall  drop  or 
fall,  to  effect  a  renewal  of  the  subsisting  lease,  in  which 
the  life  insured  shall  have  been  named  a  cestui  que  vie; 
and  do  and  shall  apply  the  money  to  be  obtained  or 
received  on  the  insurance  of  such  life  or  lives,  as  afore- 
said. 
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1851.        uaid,  in  effectiBg  a  renewal  of  the  Bnbsisting  leaae  in 

i^^""^^     which  such  life  or  lives  shall  have  been  named  a  cestui 
Mortimer 

fi.  que  vie,  if  such  renewals  can  be  efiected,  on  such  reason- 

Watts.  ^^^  terms  as  the  said  trustees  or  trustee  shall  approve ; 
and  shall  pay  the  surplus  of  such  money,  if  any,  or  the 
whole  thereof  (if  such  renewal  cannot  be  e£fected),  to 
the  person  or  persons,  who,  under  the  trusts  hereinafter 
declared  or  referred  to,  shall,  for  the  time  being,  be  in 
the  possession  of  the  said  leasehold  tenements  and  pre* 
mises,  or  beneficially  entitled  to  the  rents  and  profits 
thereof. 

'^  And  shall  or  may,  out  of  the  rents  and  profits  of  the 
said  leasehold  premises  respectively,  or  by  mortgage 
thereof,  or  of  any  part  thereof,  raise  money  sufficient  to 
e£fect  the  renewal  of  any  of  the  subsisting  leases  of  the 
said  tenements,  hereditaments  and  premises,  for  the 
time  being,  when  and  so  often  as  a  renewal  shall  be 
advisable,  and  as  from  not  insuring,  or  from  the  insuf- 
ficiency of  the  money  arising  from  any  such  insurance 
as  aforesaid,  or  from  any  other  cause,  there  shall  be  no 
funds,  or  insufficient  funds,  for  the  purpose ;  and  do  and 
shall  apply  the  money  to  be  so  raised,  in  or  towards 
effecting  such  renewal  or  renewals  accordingly."  And 
for  the  purpose  of  effecting  such  renewals,  he  authorised 
the  said  trustees  to  surrender  the  subsisting  leases  and 
accept  new  leases,  and  declared,  <^  that,  subject  to  the 
said  trusts  affecting  the  same,"  the  trustees  should 
stand  possessed  of  the  leaseholds  upon  trusts,  similar  to 
those  previously  declared  concerning  his  freeholds. 

The  testator  died  in  1849.  The  clear  annual  value 
of  the  leaseholds  was  700L  a  year ;  and  none  of  the 
leases  had  been  renewed  since  the  testator's  death. 
The  case  stated,  that  application  had  been  made  to  one 

of 
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of  the  lessors  to  renew,  but  he  stated,  that  his  power       1851. 
to  renew  was  limited  to  tenements  under  two  acres. 


This  special  case,  filed  by  the  trustees,  enumerated 
the  leases  for  ninety-nine  years,  determinable  on  lives, 
held  by  the  testator,  none  of  which  contained  any 
clause  for  renewal  on  the  part  of  the  lesson  It 
stated  the  deaths  of  some  of  the  cestuia  que  vie,  and 
subnutted  for  the  opinion  of  the  Court  the  following 
questions :  — 

"First  Whether  the  trustees  are  bound  to  renew 
them,  or  any  and  which  of  them,  from  time  to  time, 
when  a  life  drops,  supposing  them  to  be  able  to  ob- 
tain renewals,  on  terms  not  disadvantageous  to  the 
testator's  estate ;  or  whether  they  may  exercise  an  ab- 
solute discretion^  as  to  the  making  or  not  making  such 
renewals." 

''  Secondly.  Whether  they  are  bound  to  take  any, 
and,  if  any,  what  particular  means  of  raising  or  pro- 
curing, by  way  of  insurance  or  otherwise,  out  of  the  pre- 
sent rents  and  profits,  a  fund  to  meet  the  expenses  of 
such  renewals,  when  the  occasion  for  them  shall  arise." 

Mr.  JVickens,  for  the  Plaintiffs,  merely  stated  the 
question  whether  the  trustees  had  an  arbitrary  discre- 
tion to  renew  or  not,  or  whether  an  obligation  was  im- 
posed on  them  to  do  so. 

Mr.  Roupellg  for  the  three  parents,  the  tenants  for 
life.  The  trustees,  have  a  discretionary  power,  which 
they  may  ei^ercise  or  not,  and  this  Court  has  no  power 
of  controlling  it  This  is  not  a  case  of  renewable 
leaseholds,  or  of  charity  leases  customarily  renewable, 
but  a  simple  case  of  leases  which  the  lessor  is  under  no 

obligation 
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obligation  to  renew,  and  which  hafe  been  settled  on 
several  persons  in  succession.  As  to  some  of  the  leases, 
it  appears,  that  the  present  owner  has  no  power  to 
renew.  The  whole  matter,  therefore,  must  be  left  in 
the  hands  of  the  trustees,  the  Court  having  no  means  of 
interfering  with  their  discretion,  or  of  itself  exerddng  it 

Secondly.  The  rents  belonging  to  the  tenants  for  life 
ought  not  alone  to  be  applied  in  renewals,  for  the  benefit 
of  the  remainderman,  but  each  party  interested  must 
bear  his  fair  share  of  the  burthen. 

Mr.  Freeltfiffy  for  an  infant  tenant  in  taiL  The  tru6« 
tees  are  bound  to  renew  the  leases,  if  they  can  do  so  on 
reasonably  advantageous  terms.  The  testator  evidently 
contemplated  providing  a  continuing  leasehold  property 
to  go  along  with  the  freeholds,  and  which  should  endure 
after  the  deaths  of  the  tenants  for  life.  The  terms  of 
the  power  give  a  discretion,  limited  only  as  to  the  terms 
of  renewal,  so  that,  if  the  terms  offered  should  be  dis* 
advantageous,  they  are  not  bound  to  renew.  In  Mil-- 
singtan  v.  Mulgrave  (a),  a  power  was  given  to  trustees, 
**  from  time  to  time,  as  occasion  should  require  and  as 
they  should  think  proper,''  to  obtain  renewak  of  leases, 
it  was  held,  that  they  had  not  an  arbitrary  and  capri- 
cious power.  Sir  John  Leach  said,  '^  The  exercise  of  a 
power  of  renewal  does,  indeed,  require  a  discretion,  for 
otherwise  a  trustee  would  be  bound  to  comply  with  any 
unreasonable  demands  on  the  part  of  the  lessor ;  but 
not  an  arbitrary  and  capricious  discretion.'' 


Mr.  ShapteTy  for  the  other  children.  The  trustees  are 
under  an  obligation  to  renew  if  they  can.  Where  a 
power  to  trustees  is  discretionary,  the  Court  wj|l  not 

allow 
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allow  the  cestuis  que  trust  to  be  prejudiced  by  the  re-  1851. 
fusal  of  the  trustees  to  exercise  it.  SugdetCs  Law  of 
Property  (a).  Thus,  where  trustees  had  a  discretionary 
trust  to  lay  out  personal  estate  in  lands^  and  they 
renounced,  the  House  of  Lords  held,  that  the  per- 
sonal estate  was  nevertheless  impressed  with  the  cha- 
racter of  realty.  In  Stocken  y.  Stocken  (i),  trustees 
were  directed  to  apply  income,  at  their  discretion^  for 
the  maintenance  of  infants,  and  it  was  held,  that  this 
was  imperative,  and  that  the  father  was  entitled  to 
require  the  income  to  be  so  applied,  though  he  was  of 
ability  to  maintain  them.  The  cases*  of  Costabadie  v. 
Costabadie  (c)  and  O^Reilly  v.  Alderson  (d)  shew  the  au- 
thority of  the  Court  to  see  that  trustees  duly  exercise 
a  discretion,  committed  to  them  for  the  benefit  of  the 
parties  interested.  On  the  question  of  discretionary 
powers,  he  also  referred  to  the  cases  of  Fordyce  y» 
Bridges  (e),  and  Prendergast  v.  Preridergast  (g). 

Secondly.  As  to  the  mode  in  which  the  expenses 
were  to  be  borne,  he  referred  to  The  Earl  of  Shaftes^ 
bury  v.  The  Duke  of  Marlborough  (A),  Reeves  v.  Cres^- 
wick(i\  and  Greenwoods.  Evans {K)y  in  which  latter 
case,  a  reference  was  made  to  the  Master,  to  inquire, 
whether  it  would  be  for  the  benefit  of  all  parties,  that 
the  fines  for  renewals  should  be  provided  by  an  in- 
surance. 


Mr.  Roupell  in  reply. 


The 


(a)  P.  462.  {e)    10  JSeavan,   90.,  and   2 

I  (b)  4  Simoni,  152. ;  2  J^L  4-      PhUUps,  497. 

L  ^  ir.  4§a>;  and   4,  MjfL  ^  Crmg,  (g)  14,  Jwut,  989« 

I  95.  (h)  2  Msfl.^  K.Ul. 

\  (c)  6  Hare,  410.  (i)  3Y.^  Col.  (Exch.)  715. 

'  I  "  (<0  8  Hare,  101."  {*)  4  Beav.  44. 
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1851.  TAtf  Master  of  ^  Bolls.  I  will  consider  this  ease. 


Tlie  Masteb  of  the  SoLLS. 

The  question  in  this  case,  which  arises  upon  the 
constraction  oF  a  danse  in  the  will  of  the  testator, 
empowering  the  trustees  to  renew  certain  leases,  is, 
whether  the  clause  gives  a  mere  discretionary  power  to 
the  trustees  to  renew  the  leaseholds,  or  imposes  on 
them  a  trust,  which  the  Court  would  execute  if  they 
did  not :  and  I  km  of  opinion  that  it  imposes  on  them 
a  trust. 

There  is  a  dear  distinction  between  a  mere  dis- 
cretionary power  in  trustees,  and  a  trust  which  they 
are  bound  to  execute,  though  the  latter  may  sometimes 
assume  the  shape  of  a  power.  Where  there  is  a  mere 
discretionary  power  in  trustees,  to  be  executed  simply  as 
they  think  fit,  the  Court  will  not  interfere  with  their 
discretion  or  execute  it  for  .them.  The  difficulty,  in 
this  case,  has  arisen  from  the  circumstance,  that  the 
clause  is,  in  its  form,  discretionary ;  but  the  reason  for 
this  is  obvious.  It  is,  I  apprehend,  the  custom  of  con- 
veyancers, where  a  testator  intends  leasehold  estates  for 
lives  to  be  renewed,  not  to  make  it  compulsory  upon 
the  trustees  to  renew,  but  to  give  them  a  discretion  to 
do  so,  upon  such  terms  as  they  shall  think  fit;  fo'r 
unless  such  a  course  be  adopted,  the  effect  would  be, 
to  place  the  estate  and  the  persons  interested  therein  in 
the  power  of  the  lessor,  who  might  insist  on  any  tenns 
for  renewal  he  might  think  fit 

That  being  the  reason  for  the  discretionary  form  of 
the  clause,  we  come  to  the  words  of  the  first  clause. 
[His  Honor  here  read  it.]     I  pause  here  to  point  out, 

that 


CASES  IN  CHANCERY.  623 

that  this  was  not  a  case  in  which  the  lessor  was  bound  1852. 
to  renew.  He  had  a  power  to  do  so,  or  to  refiise.  So 
that  if  this  clause  had  made  it  compulsory  on  the  trus- 
tees to  renew,  if  they  could  by  possibility  have  obtained 
a  renewal,  it  would  have  compelled  them  to  pay  any 
sum,  however  unreasonable,  demanded  by  the  lessor.  It 
i^pears  to  me,  that  the  testator  has  given  them  a  dis- 
cretion as  to  the  terms,  and  I  shall  point  out  presently 
in  what  way.  It  is  a  trust  that  they  shall,  *'  if  they  shall 
think  it  proper  or  advantageous,  endeavour  to  effect 
renewals,  upon  such  terms  as  they  shall  think  proper," 
which  means,  that  it  is  their  duty,  provided  they  can  ob- 
tain any  reasonable  terms,  to  renew  the  leaseholds ;  and 
it  then  proceeds,  "so  that"  (and  this  is  the  object  for 
which  the  renewal  is  to  be  effected)  "  the  said  premises 
may,  during  the  continuance  of  the  trusts  of  this  my 
will,  so  far  as  the  circumstances  of  the  case  will  admit, 
be  respectively  held  for  three  lives,  for  a  long  term,  deter- 
minable on  three  lives,  or  for  twenty-one  years  absolute, 
or  according  to  the  usual  terms  of  renewal." 

That  is  the  object  to  attain  which  the  power  is 
given  and  is  to  be  exercised ;  they  are  to  exercise  this 
power  for  the  benefit  of  the  estate,  and  of  all  persons 
interested  in  it,  and  in  the  same  manner  as  a  sole 
owner  of  the  property  would  do  it.  I  am  of  opinion, 
that  if  the  trustee  were  unable  or  refused  to  execute  a 
trust  of  this  description,  the  Court  would  execute  it, 
and  in  this  manner:  —  it  would  refer  it  to  the  Master, 
to  ascertain  whether  it  would  be  for  the  benefit  of  all 
persons  interested  in  the  estate,  that  these  renewals 
should  be  effected. 

It  is  evident  that  the  trustees  are  not  to  sacrifice  the 
tenants  for  life  to  the  persons  interested  in  remainder, 
but  they  are  to  exercise  their  discretion,  and  act  in  such  a 

Tt  2  manner 
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1852.  manner  aa  they  consider  moet  advantageous  for  keeping 
the  estate  in  its  present  eonditicm,  for  the  benefit  of 
all  persons  interested  under  the  will 

That  will  answer  the  first  question,  wluch  is,  ^  whether 
the  trustees  are  bound  to  renew  the  leaseholds,  or  any 
and  which  of  them,  supposing  them  to  be  able  to  obtain 
renewals  on  terms  not  disadvantageous  to  the  testator's 
estate ;  or  whether  they  may  exerdse  an  absolute  dis- 
cretion as  to  making  or  not  making  such  renewals."  My 
opinion  is,  that  they  are  bound  to  renew  these  lease- 
holds from  time  to  time,  when  a  life  drops,  supposing 
they  arc  able  to  do  so  on  terms  not  disadvantageous  to 
the  estate,  and  that  they  have  no  discretion  which  may 
enable  them  to  refrain  from  exercisbg  this  power  at 
their  arbitrary  will  and  pleasure. 

The  second  question  is,  whether  the  trustees  are 
bound  to  take  any  and  what  particular  means  of  raising, 
by  insurance  or  otherwise,  out  of  the  present  rents  and 
profits,  a  fund  to  meet  the  expense  of  such  renewals, 
when  the  occasion  for  them  shall  arise.  The  part  of 
the  clause  relating  to  this  is  as  follows.  [His  Honor 
stated  it]  I  may  here  observe,  that  the  latter  part 
confirms  the  construction  I  have  put  on  the  former 
part,  —  namely,  that  it  is  imperative  upon  the  trustees 
to  exercise  the  discretion  given  them  to  renew. 

I  think  that  the  same  discretion  is  applicable  with 
respect  to  raising  the  fund,  either  by  insurance  of  lives 
or  in  such  manner  as  is  pointed  out  by  this  clause,  as 
they  may  think  most  advisable;  and  that  it  is  thar 
duty  to  exercise  that  discretion;  and  if  it  cannot  be  done 
without  great  injury  to  the  estate,  then  it  is  not  to  be 
done.  They  must  exercise,  in  this  matter,  a  sound  dis- 
cretion* 
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cretion,  and  pursue  that  course  of  conduct  which  will        1852. 
be  most  beneficial  to  all  parties  concerned. 

This  latter  part  of  the  clause  it  is  not  necessary  for 
me  more  particularly  to  refer  ta  I  foresee  that  some 
difficulty  may  arise  as  to  the  payment  of  the  "  surplus," 
but  no  question  now  arises  upon  that  The  second 
question  depends  very  much  upon  the  first;  and  I  am 
of  opinion,  that  this  is  a  trust  which  is  to  be  exercised 
by  the  trustees  in  any  of  the  modes  pointed  out,  which 
they  may  consider  most  beneficial  to  all  parties  inte- 
rested, so  as  to  continue  the  estate  in  the  same  con<* 
dition  as  it  was  at  the  testator's  death. 

The  costs  of  all  parties  must  be  paid  out  of  the  estate. 


Ti  3 
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3%  8, 9.  FISHER  V.  HEPBURN. 

sidue  "  of  his  HPHE  question  turned  on  the  following  clause  in  the 

estate  and         J-   ^iu  of  the  testator ;  —  « And  as  to  all  the  rest, 
effects,  what- 
soever and       residue,  and  reouunder  of  my  estate  and  effects^  what- 

^^2^22J^»  soever    and  wheresoever,   canal  shares,   plate,  linen, 

plate,  linen,  china,  and  furniture,  I  give,  devise,  and  bequeath  the 

furniture,'*  same  to  my  said  wife,  for  her  own  use  and  benefit." 
the  testator 

bequeathed  ^*  Roupett  and  Mr.  Glasse,  for  the  Plaintiff,  cited 

the  same  to      Martin  v.  GUwer  (a\ 
his  wife.  ^  ' 

Held,  that  the 

^naTStatr         ^^'  ^^"^^   ^^'  ^^"^^  ^-  ^^*^^*  ^*'-  ^-  ^^'^w^* 

passed,  and  Mr,  Hardy ^  and  Mr.  Shapier,  for  other  parties, 
that  the  ge- 
neral words 
were  not  Mr.  Temple  and  Mr.  Bigy,  contrd,  contended,  that 

things  tjLdem  ^^  widow  took  merely  the  '^  canal  shares,  plate,  linen, 
generit  with  china,  fumiture,"  and  articles  efusdem  ffeneris,  and  that 
&c.  there  was  an  intestacy  as  to  the  rest.     They  relied  on 

the  circumstances,  that  the  general  words  preceded,  in- 
stead of  following  the  specific  enumeration,  and  argued, 
that  as  the  prior  words  would  include  everything,  the 
latter  expression  could  only  have  been  added  for  the 
purpose  of  restricting  their  generality ;  Parker  v.  Afar' 
chant  (b).  They  insisted,  that  there  had  been  an  in«* 
testacy  as  to  a  debt  of  20,000/1  due  to  the  testator  from 
the  partnership  in  which,  at  his  death,  he  was  engaged. 
They  also  cited  Campbell  v.  Ih'escott(c)f  T^mewellY. 

Perkins 

/  (a)maiei.269^  (c)  15Fe«y,500.       / 

^ iiyTYom^rj^.  (C.  C.)  -f 

I     ,    p.30l.      ...  '  / 
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Perkins  {a\    Rawtings  v.  Jennings  (J),    Cambridge  v.        1861. 
Raus(c)f  WooUam  v.  Kenworthy  {d). 

The  Masteb  of  the  SoLLS. 

The  question  turns  on  the  effect  of  the  residuary 
clause,  which,  in  the  first  place,  is  a  gift  of  "  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  what- 
soever and  wheresoever.'*  These  words  alone,  would 
carry  every  part  of  the  testator's  property,  but  it  has  been 
submitted,  that  these  general  words  being  followed  by 
the  words :  — ''  canal  shares,  plate,  linen,  china,  and  fur- 
niture," produces  this  effect: — You  must  either  strike 
out  the  previous  words,  "  all  the  rest,  residue,  &c,"  and 
read  the  clause  as  **  all  canal  shares,  plate,  linen,  china, 
and  furniture,**  wTiich  would  be  a  very  strong  thing  to  do, 
or  you  must  introduce  the  expressions,  "  such  parts  of," 
and  '^  as  consist  of,**  and  then  read  the  clause  thus :  — 
'*  and  as  to  all  [such  parts  of]  the  residue  &c.  [as  shall 
consist  of]  canal  shares  &c**  Both  of  these  modes  of 
construction  would  be  strained  and,  I  think,  at  variance 
with  the  testator's  intention,  and  in  the  absence  of 
authority  to  the  contrary,  I  should  have  no  hesitation 
in  reading  this  as  a  general  residuary  bequest.  I,  how- 
ever, give  no  opinion  as  to  its  operation  on  real  estate. 
I  also  think  the  observation  which  has  been  made  just, 
that  nobody  could  reasonably  contend,  that  the  testator's 
wine,  books,  and  railway  shares  would  not  have  passed 
by  this  gift. 

His  Honor  after  commenting  on  the  authorities  pro- 
ceeded :  —  I  think  these   authorities  do  not  affect  or  - 
touch  the  case  before  me.    The  case  of  Parker  v.  Mar-- 

chant 


(^  2  Adc.  102.  (d)  9   Vaq^^m.    Aad  see 

(by  13  Vesei/,  8^.  Arnold  v.  Arnold,  2  !%/.  ^  K. 

(c)'8  r^iy,  12.  3r>8. 
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chant  {a)  has  been  refied  on,  in  reference  to  the  circum- 
stance that  the  general  words  precede  the  ennmeration. 
But,  as  was  observed  by  Sir  William  Grant  in  Cam'- 
bridge  v.  Rous  (J),  the  latter  "  are  not  words  of  restric- 
tion. They  are  rather  words  of  enlai-gement.  The  object 
was  to  exclude  nothing.  Such  an  enumeration  under 
a  '  videlicet,^  a  much  more  restrictive  expression,  has 
been  held  only  a  defective  enumeration,  not  a  restric- 
tion to  the  specific  articles.  This  is  only  a  common 
residuary  bequest." 


I  am  of  opinion   that  the  debt  in  question  passed 
under  the  residuary  clause  to  the  widow. 


(a)  1  roii.4-C.CC.p.30l. 


(b)  8  r^iry,  p.  26. 


Kov.  17. 


MULLOCK  on  behalf  &c.  v.  JENKINS. 


A  benefit 
building  so- 
ciety is  not 
precluded  ^ 
from  investing 
its  funds  in 
the  purchase 
of  a  real 
estate. 

The  com- 
mittee of  a 
benefit  build- 
ing society 
authorised 
the  vice-pre- 
sident to  pur- 
chase a  real 
estate  for  the 


rWlHIS  bill  was  filed  by  five  persons,  being  the 
-*-  trustees,  and  also  members  and  shareholders  in 
the  Newport  Benefit  Building  Society,  '*  on  behalf  of 
themselves,  and  all  other  the  members  and  share- 
holders," except  the  sole  Defendant,  Jenkins. 

It  stated  the  establishment  of  the  society,  in  1850, 
its  object  being  (as  stated  in  the  certified  rules)  to 
enable  each  member  to  receive,  out  of  the  funds  of  the 
society,  the  value  of  his  share,  *^  to  erect  or  purchase 
one  or  more  dwelling  house  or  houses,  or  other  real  or 

leasehold 


society,  and 

furnished  him  with  part  of  the  funds.  He  purchased,  but  appropriated  the  estate 
to  himself.  Held,  that  the  trustees,  in  whom  the  funds  and  property  ought  to  be 
vested,  were  entitled  to  sue  on  behalf  &c.,  to  compel  a  restitution  of  the  estate. 
Held,  also,  that  the  jurisdiction  was  not  ousted,  by  a  rule  of  the  society  for  re- 
ferring  disputes  to  arbitration. 
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leasehold  estate,^  which  was  to  be  mortgaged  to  the  1851. 

society  until  payment  of  the  adyances.  and  the  sub-  ^^^"^^^"^^ 

r             ,*!•'  Mullock 

scnptions  and  fines.  «. 


Jenkins.. 


The  third  rule  proyided,  that  the  society  should  be 
goyemed  by  a  conunittee>  consisting  of  a  President^ 
Vice-President,  fiye  trustees,  and  fifteen  members.  By 
other  rules  the  funds  and  securities  were  to  be  en- 
trusted to  and  the  property  yested  in  the  trustees ;  and 
all  proceedings  ciyil  or  criminal  were  to  be  commenced, 
prosecuted,  and  defended  by  and  in  their  names.  The 
bill  also  stated  as  follows :  —  *^  And  the  said  rules  con- 
tain certain  proyisions  for  reference  to  arbitration,  in 
case  of  any  dispute  between  any  members  of  the  society 
or  the  trustees  or  committee  thereof,  as  therein  men- 
tioned." 

It  being  considered  beneficial  and  adyantageous 
to  the  society  that  the  Fair  Oak  estate  should  be 
purchased  for  the  society,  Jenkins,  who  was  Vice- 
President,  was  authorised,  by  a  special  meeting  of  a 
sub-committee,  to  purchase  it  on  behalf  of  the  society. 
He  accordingly  purchased  it  for  5680/1,  and  the  sum  of 
6007.  was  paid  to  him  by  the  trastees  to  enable  him  to 
pay  the  deposit  on  the  purchase.  The  bill  alleged  that 
the  society  had  funds  in  hand  to  the  extent  of  40007.9 
and  power  to  borrow  the  amount  necessary  to  complete 
the  purchase.  The  Defendant  procured  the  property  to 
be  conyeyed  to  himself  instead  of  to  the  trustees,  and 
he,  afterwards,  without  authority,  mortgaged  and  dealt 
with  it  as  his  own,  and  appropriated  it  to  himself.  The 
bill  stated  applications  to  the  Defendant  to  conyey  to 
the  trustees,  and  ofiers  to  pay  the  purchase-money  and 
his  refusaL 


The 
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1851.  The  bill  prayed  a  dedaralioii  of  the  right  of  the 

^J^*^*^*^     society  to  the  property,  for  a  conveyance  thereof  to  the 

V.  trustees,  and  for  consequential  relief,   the  Plaintift 

Jenkins,      being  ready  and  offering  to  make  **  all  due  payment*' 

to  the  Defendant  and  his  mortgagees,  if  any,  in  req>6Ct 

of  the  matters  aforesaid,  and  otherwise  to  do  all  equity 

in  the  premises,  out  of  the  funds  of  the  society. 

To  this  bill,  the  Defendant  demurred  for  want  of 
equity,  and  secondly,  on  the  ground  that  the  committee 
and  the  several  shareholders  were  necessary  parties. 

Mr.  BoupeU  and  Mr.  MUler,  in  support  of  the  de- 
murrer. 

First.  No  relief  can  be  granted  in  this  case,  for  the 
proposed  investment  of  the  whole  of  the  funds  of  the 
society  in  the  purchase  of  land  is  an  illegal  and  unautho- 
rised act,  and  this  Court  will  not  compel  the  Defendant 
to  join  in  the  commission  of  a  breach  of  trust  The 
powers  of  the  sub-committee  are  limited  to  the  objects 
pointed  out  by  the  Benefit  Building  Societies  Act 
(6  &  7  ^.  4.  c  32.),  and  by  the  rules  under  which  this 
society  was  established.  The  act  authorises  the  esta- 
blishment of  societies,  for  raising  a  fund  for  the  pur- 
pose of  enabling  each  member  to  receive  the  value  of 
his  share,  **  to  erect  or  purchase  one  or  more  dwelling- 
house  or  dwelling-houses,  or  other  real  or  leasehold 
estate,''  to  be  secured  by  mortgage  to  the  society  until 
repayment  of  the  advance ;  and  the  rules  of  this  society 
are  in  similar  terms.  Here  it  is  proposed,  instead  of 
advancing  the  funds  to  the  members,  to  invest  the 
whole  in  a  speculative  purchase  of  real  estate,  which 
y^\  .more  than  exhaust,  the  whole  of  the  funds,  and 
completely  destroy  the  objects  of  the  society.  The 
committee  of  the^eeiefy  have  no  more  power  to  specu- 

— Jfite 
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late  in  land,  than  they  have  to  employ  the  fonds  in        1851. 
opening  a  shop,  or  in  a  Bteam  navigation  speculation  (a).     ^^^^'^^ 
The  Defendant  finding  that  he  has  been  acting  inoon-  «. 

sistently  with  the  rules  and  is  committing  a  breach  of  ''bnkins. 
trusty  very  properly  stays  his  hand,  and  this  Court 
would  no  more  compel  him  to  proceed,  than  it  would, 
at  the  suit  of  one  trustee,  decree  another  to  join  in 
the  investment  of  trust  funds  in  the  purchase  of  real 
estate,  where  the  power  of  investment  was  limited  to 
the  public  funds. 

Secondly.  This  suit  is  defective  for  want  of  parties. 
Every  member  ought  to  be  named  either  Plaintiff  or 
Defendant,  for  in  a  suit  of  this  nature,  one  or  more 
cannot  sue  on  behalf  of  all  the  other  members.  The  rule 
is,  that  one  or  more  may  sue  on  behalf  of  aU,  in  those 
cases  where  it  clearly  appears  that  the  suit  is  for  the 
common  benefit  of  all ;  Bainbridge  v.  Burton  (b),  Ap^ 
perly  v.  Page  (c),  1  DanielVa  Prac.  (d).  But  where 
there  is  a  diversity  of  interest,  all  must  be  parties; 
Evans  v.  Stokes  (e).  If  this  suit  were  to  succeed,  every 
member  would  be  deprived  of  the  benefit  of  the  loan 
for  which  he  has  stipulated,  and  his  right  of  selecting 
the  locality  of  his  house ;  the  committee  alone  have  au- 
thorised the  transaction,  and  each  member  may  repudiate 
it.  There  is,  therefore,  no  common  interest,  and  the 
frame  of  this  suit  in  regard  to  parties  is  defective. 

Thirdly.    The  acts  of  parliament  and  the  rules  of 
the  society  require  the  Pluntifis  to  proceed  by  arbitra- 
tion,  and  not  by  a  bill   in  chancery.      The  Benefit 
Building  Societies  Act  (6  &  7  fT.  4.  c.  32.  s.  4.),  incor- 
porates 

(a)  SeeColmanv.The  Eattem  (c)  IJPhiUipt^  p.  784.  / 

"UnaUufM  Railtoav   Conmamt.  10  (tPl  /Sd  ed.l  2443.  /  ^ 


\ 


CounHet  Railway  Compawf^  10  (d)  (2d  ed.)  240. 

7 


Beav,  1.                                                 (tf)  I  Keefiy  p.  33.       / 
(A)  2  Beavan,  639.  ^  r  — - 
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1851.       porates  the  Friendly  Society  Acts,  IOC?.  4.  c.56.aiid4& 
5  ^.4.  c.  40.,  and  the  10  {7.4.  c.  56.  s.27.  provides, 
"v  that  provision  **  shall"  be  made  by  the  rules,  whether 

Jbnkins.  ^  reference  of  every  matter  in  dispute  between  any 
such  society,  or  any  person  acting  under  them,  and  any 
individual  member  thereof,  &c.  "  shall  be  made  "  to  the 
Justices  or  arbitrators ;  and  authority  is  given  to  the 
Justices  to  enforce  their  decision.  The  4  &  5  ^.  4. 
c.  40.  s»  4.  provides,  that  all  the  rules  **  shall "  be 
binding  on  the  several  members.  These  acts  are  im^ 
perative,  and  therefore  the  provision  contained  in  the 
rules  for  a  reference  to  arbitration  obliges  all  the 
members  to  resort  to  that  mode  of  settling  their  dif- 
ferences. This  was  the  view  taken  by  Lord  Cran" 
worth  in  Troti  v.  Hughes  (a),  who  considered  that  the 
Court  of  Chancery  was  not  the  proper  forum  for  the 
litigation  of  disputes  between  the  members  of  a  benefit 
building  society.  (See  also  Crisp  v.  Bunburtf{b\ 
Timms  v.  fVilliams(c),  Cutbill  v.  Kingdom{d)^  Ex  parte 
Payne  («),  Morrison  v.  Glover  (^),  Rex  v.  Tlie  Cheadle 
Sainnffs'  BankQi)  Albon  v.  Pyke{i),  Rex  v.  Trustees  of 
MildenhaU  Savings  Bank  (A),  Harmer  v.  Gooding  (/), 
and  2  Chitty's  Statutes  (m).) 

Mr.  R.  Palmer^  Mr.  Rogers,  and  Mr.  Welfordy  in 
support  of  the  bill,  were  not  heard. 

The  Master  of  the  Eolls. 

I  am  of  opinion  that  this  demurrer,  which  rests  on  two 
grounds,  —  first,  for  want  of  equity,  and,  secondly,  for 
want  of  parties,  —  cannot  be  sustained. 

The 

(a)  16  Law  Timet,  260.  (A)  1  Ad.  4-  E.  323  n. 

\h)  8  Bing.  394.  (i)  4  Man.  4*  Gr.  421. 

{c)  3  Q.  B.  413.  (k)  6  Ad.  4-  E.  9.52. 

Id)  1  Exch.Ref).^9^.  (0   13  Jwrif^,  400. 

(e)  bDowl.  4r  Loum.  679.  (m)  194.  notes,  2d  ed. 
(g)  4  Exch.  Rep.  430. 


Mullock 
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The  Plaintiffa,  who  are  trustees,  members,  and  1851. 
shareholders  of  a  benefit  building  society,  sue  on  be- 
half of  themselves  and  all  other  the  members  and 
shareholders,  except  the  Defendant,  who  has  been  in-  Jenkins. 
structed  to  purchase  an  estate  for  the  society,  which 
he  has  done,  and  has  received  from  the  society  part 
of  the  purchase  money  to  pay  the  deposit.  It  is  mani- 
fest, that  if  the  society  be  competent  to  authorise  the 
Defendant  to  purchase,  it  must  be  for  the  benefit  of 
every  member,  to  compel  him  to  perform  his  engage- 
ment. I  consider  that  it  is  competent  to  the  trustees, 
in  whom  the  property  of  the  society  ought  to  be  vested, 
to  sue,  on  behalf  of  themselves  and  the  other  member^ 
all  persons  improperly  withholding  the  funds  and  pro- 
perty of  the  society.  It  is  like  the  case  where  a  ven- 
dor has  received  the  purchase  money  without  executing 
a  conveyance,  and  in  a  suit  for  specific  performance,  the 
Court  only  requires  the  parties  to  the  contract  to  be 
made  parties,  and  they  sufficiently  represent  all  persons 
interested.  I  therefore  consider,  that  the  record  is  pro- 
perly framed  as  to  parties. 

Next  comes  the  question  whether  the  Plaintiffs  are 
entitled  to  any  relief?  The  allegation  is,  that  the  vice- 
president  of  the  Committee  of  this  benefit  building 
society  was  authorised  to  purchase  an  estate  for  the 
benefit  of  the  society*  He  acknowledges  he  has  pur- 
chased it,  and  that  he  has  received  600/.,  in  part  of  the 
purchase-money,  to  be  applied  in  payment,  but  he  now 
treats  the  estate  as  his  own.  All  this  I  must,  upon 
demurrer,  assume  to  be  true.  He  now  says,  that  this 
is  an  illegal  transaction,  and  that  a  benefit  building 
society  cannot  enter  into  a  transaction  of  this  descrip- 
tion; and  the  rules  of  the  society  are  referred  to,  to 
shew  that  the  object  of  the  society  was,  to  enable 
persons  to  borrow  money  to  erect  or  purchase  houses, 

or 
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1851.       or  freehold  or  leasehold  estate,  but  that  they  have  no 

^^^'^"^^     power  to  buy  land. 
Mullock      *  "^ 

r. 

Jbnkins.  j  y^^^  ^  consider  whether  there  is  any  thing  which 

makes  it  impossible  for  such  a  society  to  acquire  any 
land.  The  statute  states,  that  there  are  societies  es- 
tablished for  the  purpose  of  assisting  the  members  in 
obtuning  a  small  freehold  or  leasehold  property,  and  that 
it  is  expedient  to  afford  encouragement  and  protection 
to  such  societies  and  the  property  obtained.  Now  the 
purchase  of  this  estate  may  be  one  of  the  modes  of 
carrying  this  purpose  into  effect ;  and  assuming  that  the 
society  had  more  money  than  they  required  for  the  pui^ 
pose  of  making  loans,  I  see  nothing  to  make  it  illegal 
for  them  to  invest  a  portion  of  their  property  in  the 
purchase  of  real  estate.  Here  the  Defendant,  who  has 
received  part  of  the  purchase-money,  turns  round  and 
says,  '^  this  is  altogether  an  illegal  transaction,  and 
I  will  keep  both  the  estate  and  the  money."  It  is 
true  that  this  Court  will  not  interfere  to  enforce  an  il- 
legal contract ;  but  there  are  cases  where  it  will  compel 
a  party  to  do  equity,  as  in  the  case  of  usury,  where, 
as  in  this  instance,  the  Plaintiffs  offer  to  do  what  is  right 
and  equitable  on  their  part.  Without  expressing  any 
opinion  as  to  what  may  ultimately  be  done  in  this  case, 
I  am  satisfied,  that  admitting  the  statement  of  the  bill 
to  be  true,  it  is  not  possible  for  the  Defendant  to  insist 
that  the  Plaintiffs  are  entitled  to  no  relief  against  him. 

On  the  only  remuning  question  —  namely,  that  the 
arbitration  clause  ousts  the  jurisdiction  of  the  Court, 
it  is  not  necessary  to  say  many  words.  It  is  settled 
that  parties  cannot,  by  contract,  oust  the  jurisdiction 
of  this  Court.  If  there  had  been  a  reported  case,  or,  if 
the  act  expressly  provided,  that  under  no  circum- 
stances, could    the    members  of   a    benefit   building 

society 
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societj  sue  at  law  or  equity,  I  should  be  bound. 
JVott  Y.  Hughes  confirms  my  view  of  this  part  of  the 
case,  and  also  shews  that  on  that  occasion,  where  a  dis- 
cretion existed,  the  Court  thought  it  desirable  not  to 
interfere. 

Overrule  the  demurrer. 


1861. 


Mullock 

V. 

Jbhkins. 


PEARON  V.  DESBRISAY. 


Dec.  5. 


TN   1840,  by  the  settlement  made  on  the  marriage  of  Fund«  were 

**-  Captain  Browne  with  Isabel  his  wife,  certidn  large  for  life,  with' 

sums  of  stock,  provided  by  his  mother,  were  vested  in  [^"^["ij^'^  '** 

trustees,  on  trusts,  which,  so  far  as  material,  were  as  at  such  ages, 

follows :  —  in  trust  for  Captain  Browne  for  life,  and,  gh^ukl  ap- 

afterwards  to  pay  300/.  n  year  to  his  wife  for  life,  and  point,  and  in 

subject  thereto,  upon  trust  for  his  children  (by  any  tjjcm  equally, 

marriage),  at  such   afi^es  and  in  such  manner  and  in  ^  ^^"^  ^^ 

^  ^  .  .  twenty-one, 

such  shares  as  Captain  Browne  should  appoint ;  and,  and  there  was 

for  want  of  such  appointment,    upon    trust  for  such  a  power  of 

*^^  ^  ,  maintenance 

children  equally,  but  not  to  vest  until  twenty-one,  or  until  the  vest- 
marriage  with  consent  w£a  Jftover, 

There  in  case  there 
should  be  no 
child  absolutely  entitled.  A.,  having  a  child  eight  months  old,  and  another  en  ventre 
sa  mere,  appomted  the  fund  to  all  his  children  to  vest  immediately.  One  of  the 
children  survived  A,  and  died  an  infant,  and  his  share  was  claimed  by  his  mother 
as  his  administrator.  Held  that  the  appointment  was  not  a  fraud  on  the  power, 
and  that  she  was  entitled. 


Datbs. 


1840.  Settlement. 

1842.  May,  Compton  B.  born. 
— —  Sept,  First  appointment. 
184d.i/aii.  Second  appointment. 


1843.  Feb,  CapUin  B.  died. 
-^—  June,  Isabel  bom. 
1849.  Compton  died. 
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1851.  There  was  a  clause  of  sarvivorship,  in  case  of  the 

death  of  any  child  before  he  acquired  a  vested  interest, 
and  a  power  was  given  to  the  tntstees  for  the  main- 
tenance and  education  of  the  children  out  of  the  divi- 
dends, until  the  children's  portion  should  become 
vested.  And  if  there  should  be  no  child  who  should 
become  absolutely  entitled,  under  any  of  the  said  trusts 
or  powers,  then  upon  certain  trusts  for  the  five  De- 
fendants (sisters  of  Captain  Broume). 

On  the  8th  of  September  1842,  Captun  Browne^ 
having  one  child  only  (  Compton  S.  Braume,  bom  in  May 
1842),  by  deed^  appointed  the  trust  funds  to  him  abso- 
lutely, to  be  a  vested  interest  immediately.  Captsun 
Broume  reserved  to  himself  a  power  of  revocation. 

Mrs.  Broume  being  enceinte  of  the  Defendant,  Isabel 
Henrietta  Broume^  Captain  Broume^  on  the  17th  of 
January  1843,  revoked  the  previous  appointment,  and 
appointed  the  funds  to  his  son  Compton  and  all  his 
other  children  by  his  then  wife,  who  should  be  living 
at  his  death  or  be  bom  in  due  time  after,  as  tenants  in 
common,  and  he  again  reserved  to  himself  a  power  of 
revocation. 

Captain  Broume,  who  was  at  the  time  in  an  ex- 
tremely precarious  state  of  health,  died  in  February 
1843,  and  his  daughter  Isabel  Henrietta  was  bom  in 
June  following. 

His  son  Compton  died  in  1849  an  infant,  and  his 
mother,  who  had  married  the  Plaintiff  Mr.  Fearon,  ob- 
tained letters  of  administration  to  him. 

By  this  bill,  Mr.  and  Mrs.  Fearon  sought  to  recover 
the  share  of  Conxion  Browne  in  the  trust  funds.     The 

Defendants, 


m 
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Defendants,  the  sisters,  insisted,  that  in  case  the 
daughter  Isedfel  died  under  twenty«one  without  mar- 
riage with  consent,  they  would  become  entitled  to  the 
whole  of  the  trust  funds. 

The  mental  capadty  of  the  appointor  was  also  put 
issue,  but  was  abandoned  at  the  hearing. 

Mr.  Boupell  and  Mr.  G.  L.  Russell  for  the  Plaintiffs. 

The  rule,  we  admit,  is,  that  an  appointment  cannot  be 
made  with  the  intent  of  enuring  to  the  benefit  of  the 
appointor.  Here  the  state  of  health  of  Captain  Browne 
rendered  such  an  intention  impossible.  He  had  au- 
thority by  appointment  to  give  a  more  beneficial  in- 
terest to  his  children ;  and  the  mere  fact  of  the  sub- 
sequent death  of  a  child  cannot  render  the  appoint- 
ment inyalid.  The  onus  of  proving  fraud  is  on  the 
other  side,  and  nothing  but  a  suspicion,  arising  from 
the  events  which  have  since  happened,  is  brought  for- 
ward to  invalidate  the  appointments. 

They  cited  Butcher  v.  Jackson  (a). 

Mr.  Lloyd  and  Mr.  Reginald  Walpok,  for  the  sur- 
viving child. 

Mr.  R.  Palmer,  Mr.  Compton,  Mr.  JT.  Parker,  Mr. 
Elmsley,  and  Mr.  Dean,  for  Trustees. 

Mr.  Walpole  and  Mn  E.  Smith,  for  the  sisters  and 
their  husbands. 


"No 


(a)  14  Shnont,  444«     / 

Vol.  XI V. ff-v / 
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180L  c'  No  point  ie  better  ettabliahed,  than  that  a  penon, 

haying  a  power,  must  exeoute  it  bon&fdeior  the  end 
derigned,  otherwise  it  is  oormpt  and  Toid."  Aleyn  v. 
Belehier  (a).  The  same  doctrine  ia  stated  by  Sir  Wnu 
Grant  in  WUate  y.  HaU{b).  He  says:  <<  I  can- 
not  eonoeiye  that  a  Court  of  equity  will  sanction  the 
application  of  a  power  to  porposes  dearly  and  ob- 
viously foreign  to  those  for  which  it  could  have  been 
originally  intended."  Sir  E.  Sugdm  states  the  doctrine 
in  these  terms:  —  "  A  parent,  having  a  power  to  fix 
the  time  when  portions  are  to  be  raised,  cannot  appoint 
an  immediate  portion  to  an  infant  not  in  want  of  it, 
with  •  view  to  become  entitled  to  it  himself' (c). 

In  Ww  V.  Chamln/  (d),  a  father,  having  a  power  to 
appoint  to  his  children,  executed  it  pendente  lUe  for  the 
porpose  of  completing  the  titie  to  the  estate  which  had 
been  sold.  The  Court  intimated,  that  the  appointment^ 
having  been  made  on  an  emergency,  and  not  bona 
fiie  for  the  end  designed  by  the  donor  of  the  power, 
was  void,  and  refused  to  decree  the  specific  perfannance 
of  the  contract. 

Here  no  reasonable  motive  can  be  assigned,  for  the 
execution  of  the  power  in  such  a  manner  as  to  give 
an  immediate  vested  interest  to  children,  one  of  whom 
was  not  a  year  old,  and  the  other  en  venire  sa  mere, 
and  for  whose  maintenance  and  education  during  their 
minority  the  settiement  had  expressly  provided.  The 
object  must  have  been  to  give  to  the  representatives 
of  infimts  the  chance  of  acquiring  the  property,  in 
the  event  of  their  death  under  twenty-one.  The  exe- 
cution 

.(?L1  ^^«»>  p.  138.  (d)  1   Irish    Ch.    Rep.  295. 

^'";  (*)  17  Veiey,  p.  SeT"  (M  &) 

'     ^'^   {c)2Stig,Powerslii\\. 
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cation  of  the  power  caxmot  be  supported  to  the  extent       185  L 
of  giving  to  the  mother  one-half  of  the  fond,  as  claimed      pJ|]J|J[^ 
by  this  suit.  «. 

DiBBRItAT. 

The  law  is  thus  accurately  laid  down  in  Sugdmi  011 
Powers  (a) :  —  '^  Although  a  power  is  given  genenllyf 
yet  the  Courts,  or  at  least  equity,  will  not  permit  it  to 
be  exercised  so  as  to  giv*  a  vested  interest  before  the 
time  in  which  it  was  the  intention  of  the  parties  that 
the  portion  should  vest.  Thus,  where  portions  for 
younger  children  were  to  be  raised,  at  such  times  as  the 
father  should  direct,  and  he  having  a  daughter  four* 
teen  years  of  age,  directed  the  trustees  to  raise  the 
portion  immediately;  the  daughter  died  under  ag^ 
and  the  father  claimed  her  portion  as  administrator ; 
Lord  ThurUno  sud,  — '  The  meaning  of  a  charge  for 
children  is,  that  it  shall  take  i^ce  when  it  shall  be 
wanted.  It  is  contrary  to  the  nature  of  such  a  charge 
to  have  it  raised  before  that  time«  And  although  the 
power  is  in  this  case  to  raise  it  when  the  paient  shall 
think  proper,  yet  that  is  only  to  enable  him  to  raise  it 
in  his  own  lifetime,  if  it  should  be  necessary.  It 
would  have  been  very  proper  to  do  so  upon  the  daugh- 
ter's marriage,  or  for  several  other  purposes,  but  this 
is  against  the  nature  of  the  power.'  And  the  bill  was 
diamissed."  Lord  Eldim  states,  in  McQueen  v.  Far^ 
quhar  (b),  that  the  daughter  in  Lord  Hinchinbrohe  v. 
Seymour  (c)  was  in  a  consumption ;  but  Sir  A  Hart 
considered  that  Lord  Thurhw  did  not  proceed  on  that 
ground ;  Edgeworth  v.  Edgeworth  (d). 

There  are  other  authorities  supporting  the  same 
position.     In  Jennings  v.  Looks  (e),  Lord  Commissioner 

Jekytt 

(a)  Vol.  II.  p.  301.  6th  ed.  (d)  Bcaifyf  ppu  3314. 336.      ^  . 

(b)  1 1  Vet.  p.  479.  (e)  2  Peere  WtlSami,  p.  877. 

(c)  U!ro.C.C.395. 

Uu  2 


640  CASES  IN  CHANCERY. 

1851.  Jekyll  observed : — *'  It  was  determined,  about  the  latter 
end  of  Lord  Sommers^B  time,  in  the  case  of  Yates  ▼• 
Phettiplace{a\  that  where  one  bj  will  gave  a  portion 
to  a  child  out  of  a  real  estate,  payable  at  a  future  time, 
and  the  child  died  before  that  time,  the  portion  should 
sink ;  nay  that  it  should  sink  as  well  for  the  benefit  of 
an  JuBresf actus  as  of  an  fueres  natus,  for  the  former  is 
substituted  by  the  testator  in* the  place  of  the  latter; 
and  the  true  reason  is,  that  the  legacy  being  given  as  a 
portion,  when  the  child  dies  before  the  portion  is  pay- 
able, there  is  no  occasion  for  it,  and  equity  will  not  coun- 
tenance the  loading  of  an  heir  for  the  benefit  of  an  ad- 
ministrator** Bruen  v.  Bruen(b\  Hubert  v.  Parsons  (c), 
sxaBiLord  Teynham  v.  JFebb{d),  are  to  the  same  effect. 

In  Gee  v.  Gumey  {e\  an  appointment  was  made  to 
an  infant  a  month  old,  who  died  four  months  after ;  his 
father  having  churned  the  fund,  the  Court  thought  the 
transaction  so  suspicious,  as  to  direct  an  issue,  whether 
the  power  was  executed  **  with  a  fraudulent  intention." 
The  Court  also,  in  that  case,  seemed  to  think,  that  the 
existence  of  a  power  of  maintenance  during  infancy 
was  a  very  material  circumstance.  Here,  the  settle- 
ment gives  such  a  power  to  the  trustees,  and  rendered 
it  unnecessary,  for  the  wants  of  the  children,  to  give 
immediate  vested  interests.  In  Edgeworth  v.  Edge- 
worth  (^),  an  apportionment  to  an  infant,  under  ^milar 
circumstances,  was  considered  an  '<  unreasonable  exe- 
cution of  the  power.** 

It  may  be  said,  that  the  rule  applies  only  to  portions 
out  of  the  real  estate;  but  no  such  distinction  is  stated 

either 

(fl)  2  rffrii.416.  and  Preced.  (d)  2  Fes.  sen.  p.  209. 

in  Chancefy,  140.  (e)  2  Cofiy.  486. 

(by  2  Fmi.438.  (g)  Bratiy,  328. 
(c)  2  Vesey^  sen.  261. 
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dther  in  Sugden  or  the  aathorities  referred  to.  It  is 
a  question  of  intention,  independent  of  the  nature  of 
the  property.  In  addition  to  this,  it  appears,  that  the 
property  was  provided  by  the  husband's  family,  and  the 
limitations  shew  an  anxious  intention  to  preserve  it  in 
that  family.  Again,  the  deed  of  1843,  without  any 
assignable  motive,  destroys  both  the  right  of  survivor- 
ship to  the  children  and  the  limitation  to  the  settlor's 
sisters.  Both  appointments  must,  therefore,  to  the  ex- 
tent stated,  be  held  void. 


£41 


1851. 


The  Master  of  the  Rolls  (without  calling  for  a 
reply).  Though  the  state  of  health  of  the  gentleman 
was  such  as  to  render  it  reasonable  for  the  Defendants 
to  put  the  Plaintiffs  on  the  proof  of  his  capacity,  I 
think  it  is  clearly  established  by  the  evidence. 

I  next  come  to  consider  the  question  whether  this 
was  a  good  execution  of  the  power.  This  is  a  question 
of  considerable  importance,  and  if  I  thought  it  open  to 
any  reasonable  doubt,  I  should  postpone  my  judgment, 
in  order  to  look  into  the  authorities. 

The  case  is  this :  a  father  has  a  power  of  appoint- 
ment amongst  his  children,  their  shares  to  vest  at  such 
ages  as  he  shall  appoint,  and  if  he  makes  no  appoint- 
ment, the  property  is  to  vest  in  them  equally  at  twenty- 
one,  or  marriage;  and  there  is  a  gift  over,  if  there 
should  be  no  child  entitled  under  the  trusts  or  power. 


On  the  birth  of  a  son,  he  executes  the  power  by 
giving  the  whole  to  such  son,  but  afterwards,  upon  an 
expected  addition  to  his  family,  he,  being  in  a  weak 
state  of  health,  revokes  the  former  appointment  and 
executes  the  power  in  favour  of  all  bis  children,  who 
should  be  living  at  his  death,  equally.  The  question  is, 
U  uZ  whether 
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whether  this  ezecation  is  good,  and  it  depends  on  this; 
first,  was  it  within  the  terms  of  the  power,  and  if  so, 
then,  secondly,  was  it  a  bonAJide  exeeation  within  the 
intent  of  the  settlement?  That  it  is  within  the  terms 
of  the  power  there  can  be  no  question  whatever*  The 
words  '*at  such  ages"  &c.  are  sufficiently  large:  yoa 
cannot  possibly  have  larger. 

The  power  being  soffident  to  authorise  this  appomt- 
ment,  it  is  then  said,  that  the  rule  of  this  Court  is, 
that  a  donee  of  a  power  cannot  execute  it  so  as  to 
gain  a  personal  advantage,  and  that  it  must  be  exer- 
cised bond  Jide  for  the  purposes  and  objects  of  the  set- 
tlement. Before  referring  to  the  particular  circum* 
stances  of  the  case,  this  observation  is  to  be  made:  — 
The  intention  of  a  settlor  is  not  to  be  asoertained 
merely  from  the  manner  in  which  the  fund  is  given 
over  in  defimlt  of  appointment  The  settlement  says, 
that  in  favour  of  certain  objects,  the  donee  of  the 
power  shall  have  an  absolute  controul  over  the  fund ; 
but  if  he  does  not  exercise  his  power,  then  the  funds 
shall  go  in  a  particular  specified  manner.  To  say  that 
because  the  settlement  specifies  the  maimer  in  which 
the  fund  is  to  go  if  unappointed,  the  power  must 
necessarily  be  partially  cut  down,  so  as  to  prevent  the 
donee  from  disappointing  those  to  whom  the  property 
is  to  go  in  default  of  appointment,  does  not  appear  to 
me  to  be  a  fiur  conclusion. 

In  the  present  case,  it  is  manifest  that  the  appointor 
could  gain  no  personal  advantage  for  himself,  by  the  mode 
in  which  he  has  executed  the  power ;  for  the  persons 
in  whose  favour  the  appointment  is  to  take  effect  oonld 
not  be  ascertidned  until  his  own  death.  All  the  cases, 
therefore,  in  which  the  donee  obtained  an  advantage 
by  the  execution  of  the  power  may  be  excluded  finom 

my 
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my  conridention.  I  cannot  speonlate  eta  whit  other  ob- 
jects he  might  have  had,  if  I  find  that  he  bad  the  abeo- 
Inte  power  of  appointment  amongst  1^  children,  and 
that  he  ezeroised  it  in  such  a  maimer  that  he  could 
not  obtain  any  personal  advantage  from  it 

Obserye  to  what  conaequenoeB  a  contrary  doctrine 
would  lead.  The  validity  of  the  execution  of  a  power 
cannot  depend  on  whether  the  appointee  died  inune- 
diately  after  or  not  The  subsequent  events  which  might 
occur  ix>uld  not  make  it  good  in  one  event  and  bad  in 
another.  Suppose  Captain  Browne  had  thought  fit  to 
appoint  twice  as  much  to  a  son  as  to  a  daughter,  and- 
ihat  the  son  had  died  under  twenty-one,  his  share  would 
not  go  to  his  surviving  sistqr*  But  could  she  contend 
that  this  appointment  was  a  fraud  on  the  power?  It  is 
obvious,  however,  that  the  argument  must  go  to  this 
eictent,  if  it  is  to  be  held  that  this  execution  of  this 
power  is  bad. 

Again,  if  it  be  bad  as  it  stands,  it  would  be  equally 
so  if  there  had  been  a  direction  for  survivorship  be- 
tween the  children,  if  the  rule  as  to  portions  be,  that 
they  are  not  to  be  raised  until  the  time  at  which  they 
are  properly  required,  is  applicable  to  this  case. 

I  concur  in  the  observations  cited  from  Sir  Edward 
SugderCs  work,  that,  in  substance  and  effect,  the  rules 
respecting  powers  to  rais^  portions  must  be  treated  in 
the  same  manner  as  powers  to  divide  funds  already 
provided;  but  there  may  be  circumstances  connected 
with  a  portion  which  give  a  different  colour  to  the  trans- 
action from  that  which  exists  in  other  cases.  Where  a 
portion  is  to  be  raised  out  of  the  estate  of  another,  it 
is  a  mark  of  fraud  to  direct  it  to  be  rused  when  it 
is  plamly  not  required. 

Uu  4  If 
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185 1»  If  it  were  held  that  this  was  a  had  execution,  it 

^^^J^    would  be  deciding,  that  although  Captain  Browne  was 
v«  authorised  to  appoint  to  his  children  at  such  ages  as  he 

pleased,  yet  that  he  could  not  execute  the  power  so  as 
\o  ^ye  vested  interests  before  twenty-one.  This  ap* 
pears  to  me  to  be  totally  at  variance  with  the  terms  of 
the  power;  and  I  could  not  so  decide  without  un- 
settling the  law  and  introducing  a  very  dangerous 
limit  in  these  cases. 

I  think  it  exceedingly  probable,  that  it  was  not  the 
intention  of  the  framers  of  the  settlement  that  the  widow 
of  the  donee  should  take  any  interest  in  it ;  and  I  be- 
lieve it  was  not  the  intention  of  the  donee  of  the  power» 
when  he  executed  it,  that  she  should  take  any  interest 
in  the  fund  which  be  gave  to  his  children  equally.  It 
is  probable  he  never  thought  of  the  contingency  of 
their  dying  infants  and  of  her  surviving  them;  but 
that  does  not  affect  the  question,  because  she  takes  not 
under  the  appointment,  but  by  devolution  as  repre- 
senting her  child. 

I  cannot  hold  that  this  appointment  was  a  fraud  on 
the  power,  and  I  must  therefore  make  a  decree  for  the 
Plaintiffs. 
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Re  BAINBRIGGE.  ^^^  ^3. 

T  TPON  the  taxation  of  a  solicitor's  bill,  the  sum  of  A  sum  of 

^^    2623/.  was  found  due  to  his  client,  and  upon  mo-  <,„  taxation  ** 

tion  the  solicitor  was  ordered  to  pay  the  amount,  toge-  been  found 

\  .  due  from  a 

ther  with  the  costs  of  the  motion  (a).     The  client  then  solicitor  to  his 

issued  an  elegit  which  proved  fruitless.    He  now  applied  ^^^f^\l  '^® 

for  the  second  order  for  the  payment  of  the  2623/.,  and  ordered  to 

the  costs  of  the  prior  motion  within  twenty-one  days,  ^f^hg  appH^ 

together  with  the  costs  of  the  present  application,  and  cation  for  the 

!•         i_  x-x  X   1  •  second  order 

for  substituted  service.  for  payment. 

Mr.  Sidney  Smith  in  support  of  the  motion.  As  to 
the  costs  he  relied  on  the  former  decision  of  Lord 
Lanffdak. 

Tlie  Master  of  the  Bolls  said  he  should  follow  that 
authority,  and  he  made  the  order  as  asked* 

(a)  Reported  13  Beavan,  ]08.       / 


i 


CASES  IN  CHANCEBY*   ' 


March  23.  SANER  v.  DEAVIN. 

Whea  a  suit     rVlHIS  cause  being  called  on^ 

abates,  the  1 

Plaintiff'* 

solicitor  Mr.  T^rreff  Btated  that  it  had  abated  by  the  death  of 

this  fact  to       one  of  the  four  co-Plaintiffiu 

the  Registrar, 

in  order  to  -..«,/.,-r^i»i  ii««i  i» 

prevent  its  Mr.  Beaks,  for  the  Defendant^  asked  for  the  costs  of 

th^' a^l?'^      the  day,  on  the  ground  that  it  ought  not  to  have  been 

In  cases  of      allowed  to  come  into  the  paper. 

default,  the 

Defendants 

are  entitled  to       Mr.  Terrell  argued  that  there  was  no  default  on  the 

the  day'.   ^       F^  ^f  the  remaining  Plaintiffi)  and  that  the  C!ourt  had 

no  authority  to  make  an  order  for  costs  in  an  abated 

suit. 


T&e  Master  of  tie  Bjoua 

It  was  the  duty  of  the  solicitor  to  have  certified  the 
fact  of  the  abatement  to  the  Registrar^  so  as  to  prevent 
the  cause  being  put  into  the  paper  (a).  In  order  to 
prevent  the  expense  to  the  parties,  and  the  incon- 
venience to  the  other  suitors,  which  is  the  consequence 
of  allowing  defective  causes  to  come  into  the  paper,  I 
shall  give  the  Defendants  the  costs  of  the  day  when 
they  are  brought  here  in  an  abated  suit. 


(a)  See  39th  Order  of  3rd  Ap.  1828,  Ord.  Can.  19.,  which  directs 
the  PlaintiflTa  solicitor  to  certify  the  fact  of  an  abatement  to  the 
Registrar. 


\ 
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,  Nov.  20. 

PAYNE  t;.  LITTLE.  <3^/4^^*;^/^    jj^^^;^, 

^^^rch  25.29. 

npHIS  suit  was  instituted  by  a  married  woman^  by  A  new  next 

-*-   the  Defendant  Charles  H.  Bzyne  her  next  friend,  fe^f eo'Jm 

It  was,  on  a  former  occasion,  decided  that  a  Defendant  Plaintiff  being 

could  not  act  as  the  next  friend  of  a  Plaintiff  feme  ,?wM°o^CTed. 

covert  (a),  and  the  proceedings  in  the  suit  were  stayed,  ^^^  ^^^ 

until  a  new  next  friend  had  been  appointed.  friend  should 

give  security 
^  for  the  costs 

In  July  1851,  a  motion  was  made,  that  on  non«com-  up  to  that 

pKance  with  the  laat  order,  the  bUl  might  be  dismissed  ^Toc^^t^^ 

with  costs,  and  on  the  22d  oiJuly  1851,  it  was  ordered  were  stayed 

with  the  Plaintiff's  oonseni,   that  the  bill  should  be  ^hiie.    No 

amended  withm  a  week,  by  substituting  E.  W.  Hardy  fecurity 

'     J  o  ;r   having  been 

as  next  friend,  and  that  Charles  H.  Payne  flhould  give  given,  an  ap- 

security  to   answer  the  Defendants'  costs  up  to  the  Sj'd^^ rf* 

time  the  amendment  should  be  made,  to  be  approved  by  the  security 

the  Master  in  rotation,  and  that  proceedings  should  be  pietdi^uhin 

stayed  till  security  had  been  given.  a  given  time, 

^  /  ©  the  bill  should 

be  dismissed 
The  security  proposed  by  Charles  H.  Payne  being  ^*^*"  costs, 
rejected  by  the  Master,  a  motion  was  made,  on  behalf 
of  the  Defendants,  that  unless  Charles  H.  Payne  com- 
pleted the  security  within  a  limited  time,  the  bill  should 
be  dismissed  with  costs.  The  case  was  mentioned 
several  times;  and,  on  the  24th  of  January  1852, 

Mr.  Lloyd  and    Mr.  Bagshawe,  in  support  of  the 
motion,  cited  Giddings  v.  Giddings  (A),  where  a  Plain- 
tiff, 

(a)  18  J^MMm,  114.     /  (h)  10  Semwi^  29.    f 

/ 
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tiff,  haTiiig  been  ordered  to  give  securitj  for  costs,  gave 
an  insofficient  securitj,  he  was  then  ordered  to  give 
other  security  within  a  month,  and  having  made  de* 
fanlt,  he  was  ordered  to  give  security  within  a  limited 
period,  and  in  de&ult,  that,  the  bill  should  stand  dis- 
missed with  costs. 


Mr.  SelwyUi  contra^ 
The  Masteb  of  the  BoLLS  made  the  order. 


March  85.  The  Begistrar  having  stopped  the  minutes  as  to  the 
dismissal  of  the  bill,  the  case  was  again  mentioned  to 
the  Court,  when  it  was  asked,  that  the  words  <<  and 
in  default  that  the  bill  be  dismissed  with  costs"  be 
introduced  into  the  minutes. 

The  Master  of  the  Rolls  said  he  would  commu* 
nicate  with  the  Registrar. 


3iarch  29.  ^'*^  MaSTEB  of  the  ROLLS. 

I  have  communicated  with  Mr.  Bedwell,  the  Regis- 
trar, and  the  result  is,  that  I  cannot  accede  to  the 
I  application  of  the  Defendants  to  introduce  these  words 

\  into  the  order. 


If  the  bill  were  dismissed  with  costs,  who  would  have 
to.p&y,^herttZ^,.NJot  tho  substituted  next  friend,  for  he 
is  not  liable  for  them,  and  if  he  were  liable,  the  security 
would  be  unnecessary ;  and  not  the  Defendant  Charles 
Henry  Payne,  for  he  has  ceased  to  be  next  friend.  Be- 
sides this,  if  the  bill  were  dismissed,  the  Plaintiff  might 
file  the  same  bill  to-morrow  for  tlic  same  object. 

Giddings 
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Giddings  v.  Giddings  does  not  apply ;  it  was  not  the 
case  of  the  next  friend  of  a  married  woman,  but  of  a 
PlaintiflP  living  out  of  the  jurisdiction.  The  result  is, 
that  I  can  make  no  order  on  this  application. 

No  costs. 


1852. 


COPE  V.  COPE. 


1851. 
July  9. 


A  SUM  of  391  9*.  Id.  was  ordered  to  be  paid  out  of 
'^^  Court;  but,  the  party  having  a  probate  of  the 
province  of  York,  the  Accountant-General  declined  to 
make  the  payment  except  on  a  Prerogative  probate. 

Mr.  TwelU  applied  to  the  Court  for  an  order  for 
payment  on  the  existing  probate,  on  the  ground  that 
the  expense  of  obtaining  another  would  absorb  the 
fund. 


Application 
that  payment 
out  of  Court 
of  a  sum  of 
39/.  might  be 
made  on  a 
York  probate 
refused. 
[The  prac- 
tice has  since 
been  modified. 
Vide  the  cases 
in  the  note.] 


The  Master  of  the  Rolls.  I  regret  that,  con- 
sistently with  the  decisions,  I  have  no  power  to  accede 
to  this  application. 


Note.  —  The  Lords  Justices  have  modified  the  rule  in  the  case  of 
In  re  Knowles^  1  De  G.  M.  <}>  G.  60.  ;  and  see  Seton  on  Decrees,  34.; 
and  the  cases  cited  Druce  v.  Deniton,  15  Sim,  356.,  Laueur  v.  7Vr« 
connel,  10  Beav.  28.,  Young  y.  Elworthy,  1  Myl'^fK.2l5,,  Beadlet 


V.  Burch,  10  &'m.  332.,  In  re  Spencer,  16  Jur.  233.,   Pemve  v. 
Pearce,  I  Keen,  76.  note,  Jonet  v.  HoweUi,  2  Hare,  342. 
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ABATEMENT. 

Plaintiff's  solicitor  should  certify 
abatement  to  the  Registrar.  Saner 
V.  Deavin.  Page  64^ 

See  Pleading,  1. 
SpaciAL  Case. 

ABATEMENT  IN  AMOUNT. 
See  Legacy,  S. 

ABATEMENT  OF  LEGACIES. 

A  testator  had  settled  a  fund,  with 
power  of  revocation  by  will.  By 
his  will  he  gave  two  sums  of 
50001.  and  500/.  sterling  thereout, 
and  the  residue,  after  deducting 
them,  to  his  son.  At  the  making 
of  his  will  and  at  his  death  the 
fund  consisted  of  7100/.  S|  per 
cent.  By  payment  of  his  debts 
and  the  costs,  the  fund  became 
less  than  5500/  sterling.  Held, 
that  the  pecuniary  and  residuary 


legatees  were  not  to  abate  proper- 
tionably;  but  that  the  residuary 
gift  failed  altogether.  Petre  v. 
Petre.  Page  197 

ABSOLUTE  INTEREST. 
See  Estate  for  Life,  1, 2. 

ACCOUNT. 
See  Parties,  1. 

ACCRUER. 

1.  Accruing  share  held  to  go  over 
with  the  original  share  by  force 
of  the  words  **  part  share  and  in- 
terest." Douglas  V.Andrews.  347 

2.  A  testator  gave  his  estate  to  one 
for  life,  with  remainder  to  her 
children  equally,  with  a  gift  over 
(in  case  of  the  death  of  any  child 
in  the  life  of  the  tenant  for  life), 
of  the  <*  part  and  parts,  share  and 
shares  and  interest "  of  such  child 

to 
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to  his  issue.  Held,  that  the  gift 
over  comprised  the  accrued  as 
well  as  the  original  share.  Douglas 
V.  Andrexvs,  Page  S4>7 

S.  The  general  rule  Is,  that  where 
a  fund  is  given  to  a  class  of  per- 
sons»  with  a  direction  that  on 
the  death  of  any  of  them  their 
**  shares  "  are  to  go  over,  the  ori- 
ginal and  not  the  accruing  shares 
will  go  over*  But  a  testator 
may  express  a  contrary  intention 
thus: — where  he  shews  an  inten- 
tion to  keep  the  fund  "aggre- 
gate*' and  unseveredi  the  rule  does 
not  apply.  Ibid. 

ACT  OF  PARLIAMENT. 

SeeBvihmvQ  Socibtt. 
Statute. 

ADMINISTRATION  BOND. 

1.  A  suit  cannot  be  maintained  in 
this  Court  by  a  party  interested  in 
the  intestate's  estate  upon  an  ad- 
ministration bond,  where  no  special 
reasons  are  shewn  why  the  pro- 
ceeding is  not  taken  in  the  name 
of  the  Ordinary.  Bolton  v.  Powell. 

275 

2.  Held  also,  that  an  order  of  the 
Ecclesiastical  Court  to  attend  with 
the  bond  in  Chancery  as  may  be 
requisite  and  necessary  for  the 
furtherance  of  justice,  is  not  a 
sufficient  reason.  Ibid. 

ADMINISTRATOR  DE  SON 
TORT. 

See  Parties,  6. 


AFnDAVIT. 

In  a  pressing  case  an  affidavit  was 
allowed  to  be  sworn  in  open 
Court.  The  Mercers'  Company  v. 
The  Great  Northern  Railway 
Company.  Page  20 

See  Ikjunctiox,  3. 


AGENT. 
See  Solicitor  and  Client^  1. 

AMBASSADOR. 
See  Domicile. 

AMENDMENT. 
See  Commission. 
Injunction,  1. 
Parties,  3. 

ANNUITY. 

A  testator  (subject  and  charged 
with  the  payment  of  his  annui- 
ties) devised  his  real  estate  to 
trustees,  as  to  part  for  his  wife  for 
life,  and  then,  in  the  first  place, 
out  of  the  rents,  to  pay  the  annu- 
ities, and  subject  to  the  life  estate 
of  his  wife  and  the  annuities  to  A. 
for  life,  &c.  &c.  Held,  that  the 
real  estates  were  liable  to  be  sold 
for  payment  of  the  arrears  of  the 
annuities.  Picard  v.  Mitchell. 
Page  103 

APPEARANCE. 
See  Receiver. 


APPOINT. 
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APPOINTMENT. 
See  Power. 

ARBITRATION. 
Refusal  to  refer  to  arbitration  in 
pursuance  of  an  agreement,  is  not 
of  itself  a  sufficient  reason  for  re- 
fusing costs  to  a  successful  party. 
Lees  V.  Lqforest.  Page  250 

2.  The  committee  of  a  benefit  build- 
ing society  authorised  the  vice- 
president  to  purchase  a  real  estate 
for  the  society,  and  furnished  him 
with  part  of  the  funds.  He  pur- 
chased, but  appropriated  the  es- 
tate to  himself.  Held,  that  the 
jurisdiction  was  not  ousted,  by  a 

'  rule  of  the  Society  for  referring 
disputes  to  arbitration.  Mullock 
V.  Jenkins.  628 

ARREARS. 
See  Annuity. 

ASSIGNMENT. 
See  Plea,  1. 


BANKRUPTCY. 

See  Plea,  2. 
Transfer. 

BEQUEATH. 
The    word    "bequeath"    is    large 
enough  to  carry  real  estate  if  dis- 
tinctly applied  to  it.     Whicker  v. 
Hume.  518 

Vol.  XIV. 


BEQUEST. 

See  Children. 

Ejusdem  Generis. 
Implication. 
Legacy. 
Will. 

BILL  op  COSTS. 
See  Taxation. 

BILL  OF  EXCHANGE. 
See  Solicitor  and  Client,  5,  6. 

BOND. 

See  Petty  Bag. 
Release,  ].' 
Settlement. 

BREACH  OF  TRUST. 

1.  A  testator,  who  died  in  1796,  gave 
his  personal  estate  to  his  widow 
for  life,  with  remainder  to  B.  B. 
died  in  1826,  and  the  widow  in 
1849.  The  Plaintiffs  then  filed  a 
bill  against  the  representatives  of 
the  executors,  to  make  them  liable 
for  investing  in  6  per  cents,  instead 
of  in  consols,  &c.  In  1837  the 
Plaintiffs  had  notice  of  the  state 
of  the  investment.  Held,  that 
they  were  barred  by  laches  and 
lapse  of  time.    Browne  v.  Cross. 

Page  105 

2.  It  is  the  duty  of  a  trustee  who  ex- 
ecutes a  power  to  shew  that  he 
has  complied  with  the  exigencies 
required  by  it.  So  where  he 
varies  the  investment  of  the  trust 
fund,  the  burden  of  proof  lies  on 

Xx  him 
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him  to  shew,  that  it  is  a  fit  and 
proper  investment.  Norris  v. 
Wright.  Page  291 

L  Lynch's  Act  (^ASIT.  4.  c.  29.) 
only  relieves  a  trustee  from  any 
liability  in  respect  of  an  invest* 
ment  in  Ireland  instead  of  Eng' 
land,  and  therefore  where,  upon 
petition  under  the  acty  the  Court 
sanctioned  an  Investment  which 
was  made  without  proper  evi- 
dence of  value,  and  without  the 
consent  of  the  necessary  parties, 
and  there  was  a  loss,  the  trustees 
were  held  liable  for  the  breach  of 
trust.  Ibid. 

'.  Pending  a  suit  to  make  trustees 
liable  for  the  improper  investment 
of  trust  monies  on  an  Irish  estate» 
the  property  was  put  up  for  sale 
under  the  Encumbered  Estates 
Act  and  an  order  was  made 
giving  the  trustees  liberty  to  buy» 
which  they  did.  Held,  that  this 
order  did  not  relieve  the  trustees 
from  any  liability  in  the  cause, 
although  it  was  not  expressed  to 
be    made    "  without    prejudice.* 

Ibid^ 

.  Whether  a  trustee  is  justified  in 
lending  trust  money  on  a  second 
mortgage,  without  obtaining  the 
legal  estate,  quare.  Ibid. 

.  An  estate  of  the  value  of  80,000/. 
was  subject  to  a  first  mortgage  of 
40,000/.  and  to  two  others,  for 
11,000/.  and  6800/.  and  between 
the  2nd  and  3rd  there  was  a  dis- 
pute as  to  priority.  A  trustee 
advanced  1908/.  trust  money  on 
the  security  of  an  assignment  of 
an  equal  amount  of  the  6800/. 


Held  that  this  was  a  breach  of 
trust.  NarriiY.  Wright.  Page  291 

7.  An  executrix  and  tenant  for  life 
unnecessarily  and  improperly  sold 
out  a  sum  of  stock;  a  common 
decree  for  an  account  was  made 
against  her  representatives.  Held, 
that  her  estate  was  liable  to  re- 
place the  stock  and  dividends, 
and  that  relief  might  be  had  on 
further  directions,  though  the  par- 
ticular matter  was  not  charged  by 
the  bill.    Davenport  v.  Stafford. 

319 

8.  Executors  were  ordered  to  sell 
canal  shares  before  the  14th  of 
July  1833.  They  did  not  sell 
them  until  1836,  and  a  great  loss 
occurred.  Held,  that  they  were 
personally    liable    for    the    loss. 

Ibid. 

See  Costs,  1. 

Intbrbst,  ],  2. 

BUILDING  SOCIETY. 

A  benefit  building  society  is  not 
precluded  from  invesUng  its  funds 
in  the  purchase  of  a  real  estate. 
Mullock  v.  Jenkins.  628 

See  Arbitration,  2. 

Suing  on  behalf,  &c.,  2. 


CALLS. 
See  Railway,  1,  2. 

CASE  TO  LAW. 
Except  in   cases  of  difficulty,  this 
Court  will  iUelf  determine  ques- 
tions 
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tions  of  construction  in  the  first 
instance,  without  seeking  the  as- 
sistance of  courts  of  law.  Wihon 
y.  Eden*  PageSlT, 

CHARGE. 

See  Annuity. 
Heir. 

CHARITY. 

1.  Charitable  gifl  to  the  use  of  the 
reparation  of  the  church  of  17., 

,  and  to  the  use  of  the  reparation 
of  the  bridge  of  U.,  and  to  the 
use  of  other  things  needful  within 
the  parish  of  U.^  at  the  discretion 
of  the  trustees,  to  be  applied  and 
distributed  for  ever.  Held,  that 
the  discretion  applied  to  the  third 
branch  only,  and  that  the  three 
objects  took  equally.  Re  Hall's 
Charity.  115 

2.  Bequest  of  money  which,  in  the 
event  of  land  being  given  for  the 
purpose  to  the  corporation  of 
Gloucester^  was  to  be  laid  out 
upon  it  for  a  charity,  with  a  gift 
over,  if  no  land  were  <<  granted 
and  conveyed  for  that  purpose 
within"  ten  years  after  the  testa- 
tor's decease.  Land  was  conveyed 
a  few  days  before  the  expiration 
of  the  ten  years,  but  the  deed 
was  not  enrolled  until  five  days 

.  after  the  expiration.  Held,  first, 
that,  although  the  enrolment  and 
the  twelve  months  (during  which 
it  was  necessary  the  grantor  should 
survive  to  give  the  grant  validity) 
both  took  place  after  the  ten  years ; 
still  that  the  grant  must  be  con- 


sidered valid' as  from  its  date. 
Held,  secondly,  that  whether  the 
grantor  could  afterwards  defeat 
the  voluntary  grant  or  not  by  a 
conveyance  to  a  purchaser  for 
valuable  consideration,  did  not 
affect  the  question.  Held,  thirdly, 
that  the  bequest  was  void.  Trye 
T.  Cotporation  of  Gloucester. 
Page  173 

8.  Devise  to  a  corporation  **  upon 
condition"  of  making  certain  stated 
payments  to  a  school  and  other 
charitable  objects,  and  the  '*  over- 
plus," which  the  testator  estimated 
at  about  60L  a  year,  should  go, 
half  to  the  mayor  and  half  towards 
repairing  highways.  Held^  upon 
the  context,  that  the  increased 
rents  were  divisible  amongst  all 
the  charitable  objects  in  propor- 
tion. The  Attorney-General  v. 
The  Corporation  of  SouthmoUon. 

357 

4.  A  gift  to  trustees  to  apply,  in 
such  manner  as  they  in  their  un- 
controlled discretion  should  think 
proper,  "  for  the  benefit,  advance- 
ment, and  propagation  of  educa- 
tion and  learning,  in  every  part  of 
the  world,  as  far  as  circumstances 
will  permit,"  is  a  good  charitable 
bequest.  Whicker  v.  Hume.  509 
See  Mortmain. 
School* 

CHATTEL. 
See  Spxcific  Performance,  1. 3. 

CHILDREN. 
Bequest  of  500/.  each  to  the  four 
children  of  his  niece.  A*  £.,  nomi- 
Xx  2  natimf 
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natim,  followed  by  a  like  gifl  to 
each  of  the  children  **  that  may 
be  born"  to  any  nephew  or  niece. 
Held  not  to  include  a  fifth  child 
of  A.  B.y  born  at  the  date  of,  but 
not  named,  in  the  will.  Held^ 
also,  on  the  same  will^  by  Sir 
John  Leachp  that  a  child  bom 
after  the  testator's  death  waa  not 
entitled^  and  by  Sir  J.  L.  Knight 
Brucey  that  the  four  children  did 
not  take  cumulative  legacies. 
Early  y.  Middleton.  Page  453 
See  Issue. 

CHOSE  IN  ACTION. 

1.  The  release  by  husband  and  wife 
of  a  sum  of  money  secured  by 
bond  to  A,y  and  payable  to  the 
wife  after  A!n  death,  held  not 
binding  on  the  wife  on  her  sur- 
viving both  A.  and  her  husband. 
Rogers  v.  Acaster.  445 

2.  When  a  Jeme  covert  is  entitled  to 
a  reversionary  interest  in  a  chose 
in  action^  the  release  of  the  hus- 
band is  as  inoperative  as  his  assign- 
ment, to  bind  his  wife's  right  by 
survivorship.    Rogers  v.  Acaster. 

445 
See  Covenant. 

CLAIM. 

1.  Leave  given  to  serve  a  writ  of 
summons  in  America,  Thomas 
V.  Colsinorth.  208 

2.  Where  a  Plaintiff  does  not  appear 
on  a  claim,  it  will  be  dismissed 
without  any  affidavit.  Bell  v. 
Hornby*  439 

3.  An  equitable  mortgagee  filed  a 


claim  against  the  assignee  of  the 
mortgagor  alone,  asking  for  a  sale, 
and  either  that  the  other  mortga- 
gees (of  which  there  were  several) 
might  be  summoned  before  the 
Master,  or  that  a  decree  might 
be  made  to  ascertain  what  mort- 
gages there  were  and  their  priori- 
ties. The  Court  refused  the  order. 
Burgess  v.  Sturges.  Page  4i0 
See  Writ  of  Summons. 

CLASS. 
A  class  of  children  being  interested, 
the  Court,  instead  of  directing  the 
preliminary  class  inquiry,  received 
the  affidavit  of  the  parents  proving 
the  class,  and  then  allowed  the 
cause  to  be  heard.  Bush  v.  Wat'^ 
tins.  3S 

See  Legacy,  U 

CODICIL. 
iS^  Estate  for  Life,  1. 

COMMISSION. 

The  return  of  a  commission  from 
Jamaica f  which  omitted  to  state 
that  the  Commissioners  and  their 
clerks  had  taken  the  oaths,  or« 
dered  to  be  amended,  and  to  be 
received  in  evidence,  though,  io 
addition,  the  signature  of  the  Com- 
missioners had  not  been  affixed  to 
the  interrogatories.  Davit  v. 
Barrett.  25 

See  Executor. 

COMMISSIONERS. 

See  LixK» 

CONSENT. 
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CONSENT. 

See  Ord£R,  K 

CONSTRUCTION. 

See  Abatement  of  Legacies. 
Accruer. 
Annuity. 
Building  Society. 
Case  to  Law. 
Charity. 
Children. 
Covenant. 
Deed. 

Estate  for  Life. 
Husband  and  Wife. 
Implication. 
Joint  Tenants. 
Partnership. 
Perishable  Property. 
Precatory  Words. 
Residue. 
Settlement. 
Statute. 
Will. 

CONTEMPT. 

See  Costs,  12. 

Solicitor  and  Client,  4. 

COPYHOLD. 

See  Costs,  5. 

Trustee  Act,  1.  3. 

COSTS, 

].  Trustees  had  lent  money  on  n 
technically  insufRcient  security. 
In   the  Master's  office,  they  en. 


tered  luto  evidence  to  prove  its 
sufficiency,  but  failed;  and  they 
afterwards  presented  a  petition 
for  calling  in  and  investing  the 
money.  This  was  done,  and  no 
loss  occurred.  Held,  that  the 
trustees  were  entitled  to  their 
costs  of  both  proceedings.  Royds 
V.  Royds.  t         Page  54? 

2.  Refusal  to  refer  to  arbitration  in 
pursuance  of  an  agreement  is  not 
of  itself  a  sufficient  reason  for  re- 
fusing costs  to  a  successful  party. 
Lees  V.  Lqforesi-  250 

3.  Pending  a  proceeding  in  scufa. 
to  repeal  a  patent,  the  patentee 
disclaimed  a  part,  under  the  5  & 
6  W,  4.  c.  83*  The  prosecutor  still 
proceeded,  and  ultimately  failed. 
Held,  that  he  ought  to  pay  the 
costs  subsequent  to  the  disclaimer. 
The  Queen  v.  Mill.  312 

4.  Form  of  decree  in  an  information 
without  a  relator,  where  a  De- 
fendant is  liable  to  pay  the  costs 
of  a  co-Defendant.  The  Attorney 
General  v.  The  Corporation  of 
Chester.  338 

5'  A»  was  tenant  of  a  copyhold,  in 
trust  for  B.  A.  died,  leaving  an 
infant  heir ;  B.  sold  a  part  of  the 
property  to  a  Railway  Company. 
Held,  that  the  Company  were  not, 
under  the  82nd  section  of  the 
Lands  Clauses  Consolidation  Act, 
liable  to  pay  the  costs  of  pro- 
ceedings under  the  Trustee  Act, 
to  obtain  a  conveyance  from  the 
infant.  Re  the  South  Wales  Rail- 
ivay  Company.  418 

6.  Considering    the   importance   of 

securing    intelligent,   competent, 

Xx  3  and 
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and  responsible  persons  to  act  as 
trustees,  it  is  not  the  practice  of 
the  Court  to  visit  trustees  with 
costs,  except  where  they  act  from 
interested  motives,  or  intention- 
ally and  wantonly  conduct  them- 
selves in  a  vexatious  and  oppres- 
sive manner.  Nobk  v.  Meymott. 
Page  471 

7.  When  the  point  in  contest  was 
sufficiently  raised  by  the  bill,  the 
Court  gave  no  costs  to  a  success- 
ful Defendant,  who  brought  the 
cause  to  a  hearing,  instead  of  de- 
murring. Hollingstoorth  v.  Shake* 
shaft.  492 

8.  In  a  suit  against  several  persons, 
A.  B.  and  G.,  the  decree  directed 
an  issue  as  to  G.,  and  reserved  the 
costs  of  A.  and  B,,  and  the  **  sub- 
sequent" costs  of  all  other  parties, 
and  further  directions.  G.  was 
successful  on  the  issue.  Held, 
that  he  was  entitled  to  all  his 
costs.     Rice  v.  Gordon,  508 

9.  Costs  given  to  heir  as  between 
party  and  party,  although  his  bill 
was  dismissed.    Whicker  v.  Hume, 

509 

10.  In  a  charity  case,  the  heir, 
though  unsuccessful,  allowed  his 
costs,  but  only  as  between  party 
and  party.  Whicker  v.  Hume.  528 

11.  Where  a  mortgagee,  instead  of 
simply  61ing  a  bill  to  enforce  his 
securities,  institutes  or  adopts  a 
suit  for  a  generaPadministration, 
and  the  estate  proves  deficient, 
the  costs  of  the  suit  are  to  be 
paid,  in  the  first  instance,  out  of 
the  estate.      Armstrong  y,  Storer, 

535 


12.  A  sum  of  money  having  on  tax- 
ation been  found  due  from  a  soli- 
citor to  his  client,  the  solicitor 
was  ordered  to  pay  the  costs  of 
the  application  for  the  second 
order  for  pajrment.  Re  Bain- 
brigge.  Page  645 

See  Abatement. 

DiSMISSAI.. 

Ordee,  2. 

COVENANT. 
By  a  marriage  settlement,  it  was  ex- 
pressed to  be  agreed  between  the 
parties  thereto,  and  the  husband 
covenanted,  that  if  any  personal 
property  should  during  coverture 
come  to  or  vest  in  the  wife,  or  in 
him  in  her  right,  the  same  should 
be  transferred,  by  all  proper  par- 
ties, upon  the  trusts  of  the  settle* 
ment.  The  wife  became  entitled 
to  a  reversionary  interest  in  a 
chose  in  action^  which  did  not  fall 
into  possession  until  after  the 
death  of  the  husband.  Held,  that 
the  wife,  was  bound  to  settle  it. 
Butcher  v.  Butcher.  222 

CREDITORS'  SUIT. 
See  Administration  Bond,  1. 
Costs,  II. 

CROSS  EXAMINATION. 
The  cross-examination  of  a  Defend- 
ant, tendered  as  a  witness,  is  a 
waiver  of  his  incompetency,  where 
the  objection  must  be  assumed  to 
have  been  known  at  the  time  of 
the  cross-examination.  Triston  v. 
Hardey.  21 

DAMAGES. 
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DAMAGES. 
See  Solicitor  and  Client^  1. 

DEBENTURES. 
See  Transver. 

DECREE. 

1.  Where  the  Court  orders  payment 
out  of  a  particular  fund,  it  is  tanta- 
mount to  a  decision,  not  only  that 
such  fund  is  liable  to  make  such 
payment,  but  also  the  interest  di- 
rected to  be  computed  thereon. 
Davis  V.  Brov3ne.  Page  127 

2.  By  the  decree,  arrears  of  main- 
tenance were  ordered  to  be  paid 
out  of  a  fund  in  Court,  consisting 
both  of  corpus  and  rents  of  real 
estate,  and  it  was  referred  to  the 
Master  to  calculate  interest  on 
the  arrears.  Upon  the  matter 
coming  before  the  Court  upon  the 
Master's  report.  Held,  that  it  was 
not  then  competent  for  the  parties 
to  contend,  that  the  arrears  and 
interest  were  not  payable  out  of 
the  corpusy  for  the  point  must  be 
considered  settled  by  the  prior 
decree.  Ibid, 

S.  Rule  of  practice  as  to  varying 
the  minutes  of  decrees.  Tlie  Re- 
gistrar must  first  complete  the 
minutes,  and  any  party  dissatisfied 
may  then  give  notice  of  motion 
specifying  the  subject  of  com- 
plaint.    Prince  v.  Howard.     208 

DEED. 

1.  Principles  on  which  the  Court 
proceeds  in  putting  a  construc- 


tion upon  inconsistent  clauses  in 
a  settlement.  Bush  v.  Waikins. 
Page  425 
2.  By  the  terms  of  a  marriage 
settlement,  1000^.,  secured  by  a 
policy  of  insurance  on  the  life  of 
the  intended  wife*s  father,  was  to 
be  paid  to  the  intended  husbands 
provided  he  had  previously  ef- 
fected an  insurance  on  his  own 
life  for  a  similar  amount ;  if  not, 
it  was  to  be  paid  to  the  wife.  It 
then  directed  that,  if  the  insurance 
should  not  have  been  effected,  or 
if  the  husband  and  wife  should  be 
both  dead  when  the  1000/.  should 
be  received  by  the  trustees,  it 
should  be  paid  to  the  issue  of  the 
marriage.  The  husband  cove- 
nanted to  effect  an  insurance 
within  six  months  after  the  de- 
cease of  the  wife's  father,  to  ser 
cure  the  payment  of  the  said  sum 
of  1000/.  at  his  decease.  By  a 
clause  at  the  end  of  the  settle- 
ment, it  was  directed  that  in  de- 
fault of  the  husband  effecting  the 
insurance,  the  1000/.  should  be 
invested  and  the  interest  paid  to 
the  husband  until  he  effected  it, 
and  then  he  was  to  receive  the 
principal.  The  insurance  was  not 
effected  within  the  time  men- 
tioned. Held,  that  the  husband 
might  effect  the  insurance  at 
any  time  during  his  life;  that 
the  trusts  in  favour  of  the  wife 
did  not  arise  till  the  close  of  the 
life  of  the  survivor  of  her  father 
and  husband,  and  that  the  trusts 
in  favour  of  the  children  did  not 
arise  till  after  the  death  of  all 
Xx  4  three 
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three -^  viz.  the  father,  the  hus- 
band, and  the  wife.  BuA  r.  Wat- 
kins.  Page  425 

3.  The  dividends  of  the  1000/.  were 
therefore  dhrected  to  be  paid, 
during  the  life  of  the  husband,  to 
his  mortgagees,  or  until  he  should 
effect  the  insurance;  and  if  he 
effected  an  insurance,  the  prin- 
cipal was  to  be  applied  in  pay- 
ment of  the  mortgage  debt,  and 
the  residue  to  be  paid  to  the  hus- 
band, or  the  parties  claiming 
under  him.    Bush  v.  Watkins. 

Ibid. 

4.  Where  a  deed  contains  incon- 
sistent clauses,  the  Court  very  re- 
luctantly rejects  one  altogether; 
and  never,  unless  it  is  absolutely 
impossible  to  reconcile  the  incon- 
sistencies. Ibid. 

5.  The  plain  effect  of  the  operative 
part  of  a  deed  cannot  be  cut  down 
by  the  recitals.  HoUiday  y*  Over- 
ion.  467 
See  Estate  for  Life,  2. 

Husband  and  Wife,  3,  4. 

Partnership. 

Power,  S. 

DEMURRER. 

See  Costs,  7. 

Specific  Performance,  3* 

DEPOSITIONS. 
See  Lien. 

DEVISE. 

See  Bequeath. 
Will. 


DISCLAIMER. 

See  Costs,  3. 
Trustee. 

DISCOVERY. 
See  Production  of  Documents. 

DISMISSAL. 

1.  A  decision,  on  the  authority  of 
which  a  suit  had  been  instituted, 
being  overruled,  the  Plaintiff 
offered  to  dismiss  his  bill  without 
costs.  Held,  that  this  was  no  an- 
swer to  a  motion  to  dismiss  for 
want  of  prosecution,  and  that  the 
Plaintiff  must  either  proceed  or 
have  his  bill  dismissed  on  the 
usual  terms.  The  Lancashire  and 
Yorkshire  Railnay  Company  v. 
Evans.  Page  529 

2.  A  new  next  friend  of  ^feme  co- 
vert Plaintiff  being  appointed,  it 
was  ordered,  that  the  former  next 
friend  should  give  security  for 
the  costs  up  to  that  time,  and  the 
proceedings  were  stayed  in  the 
mean  while.  No  security  having 
been  given,  an  application,  that, 
in  default  of  the  security  being 
completed  within  a  given  time, 
the  bill  should  be  dismissed  with 
costs,  was  refused.  Payne  v. 
Little.  647 

See  Claim,  2. 

DOMICILE. 
1.  A  foreign  ambassador  held,  under 
the   circumstances,   to  have  ac- 
quired an  English  domicile.  Heath 
v.  Samson*  441 

2.  In 
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%  In  1819,  a  Sardinian  came  to 
England^  and  became  attached  to 
the  Sardinian  Embassy.  In  1821, 
he  was  dismissed,  but  he  con- 
tinued to  reside  ten  years  in  Eng- 
land. He  was  then  for  three  years 
Charge  d' Affaires  in  London^  and 
for  three  years  Minister  in  Hol- 
land. In  1837,  he  was  appointed 
Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  England^  and 
retained  this  office  until  his  death 
in  1846.  Held,  upon  the  evidence 
of  his  declaration  and  acts,  that 
he  was  domiciled  in  England. 
Heath  v.  Samson.  Pago  441 


EJUSDEM  GENERIS. 

As  to  the  residue  "  of  his  estate  and 
effects,  whatsoever  and  whereso* 
ever,  canal  shares,  plate,  linen, 
china,  and  furniture,"  the  testator 
devised  and  bequeathed  the  same 
to  his  wife.  Held,  that  the  resi- 
duary  personal  estate  passed,  and 
that  the  general  words  were  not 
limited  to  things  ejusdem  generis 
with  canal  shares,  &c.  Fisher  v. 
Hepburn.  631 

See  Residue,  2. 

ENJOYMENT  IN  SPECIE. 
See  Perishable  Property. 

ENQUIRY. 

See  Class. 

Mortgagor  and.  Mortgagee. 


ENROLMENT. 
See  Charity,  8. 

ESTATE  FOR  LIFE. 

1.  A  testator,  by  his  will,  gave  a 
legacy  to  his  daughter  for  life, 
for  her  separate  use,  with  re- 
mainder to  her  children.  By  a 
codicil,  headed  as  "  instructions 
to  his  solicitor,"  to  add  to  his 
will,  he  gave  another  legacy  '<  to 
his  daughter  and  children,  for 
their  sole  use  and  benefit  &c. 
^c,"  and  one-third  of  the  residue 
'*  to  his  daughter  and  children 
for  their  sole  use  and  benefit." 
Held,  that  the  daughter  took  a 
life  interest  in  the  gifts  by  the 
codicil.  Cator  v.  Cator.  Page  463 

2.  Conveyance  of  real  estate  to  a 
trustee  in  fee,  in  trust  for  one  for 
life,  and  afterwards  to  her  children, 
equally.  There  being  no  limita- 
tion to  their  heirs,  held  that  the 
children  took  for  life.  Holliday 
V.  Overton.  467 

See  Perishable  Property. 

EVIDENCE. 

The  evidence  of  a  Defendant  in 
favour  of  a  co-Defendant  is  in- 
admissible under  the  6  &  7  Viet, 
c.  85.,  if  it  proves  the  case  of 
the  witness  himself.  Triston  v. 
Hardey.  21 

See  Policy. 
Waiver. 

EXAMINATION. 

Application  to  examine  a  Plaintiff 

xivd 
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viva  voce  in  the  Master's  office 
refused.     Wood  t.  Homfray. 

[Page? 

EXCEPTIONS. 

Whether  exceptions  will  lie  to  the 
Master's  certificate  of  undae  delliy 
under  the  8th  Order  of  June  1850, 
quiBre  f  The'  Attomey^General 
V.   The   Corporation   of  Chester, 

SS8 

See   SCAKDAL   AND  IMPERTINENCE. 

EXECUTION  OF  POWER. 
See  PowsB* 

EXECUTOR. 

A  planter  in  India  obtained  advances 
from  his  agente,  who,  by  custonii 
were  entitled  to  a  commission  on 
their  advances,  and  on  the  produce 
of  the  sales  of  the  crop.  The 
planter  died,  and  his  executors 
sold  the  factory,  and  got  in  the 
crop,  and  remitted  them  to  the 
agents,  who  sold  the  latter,  and 
accounted  to  the  executors  for 
the  balance,  after  deducting  the 
amount  due  to  them.  Held,  that 
the  executors  were  entitled  to  5 
per  cent,  {Indian  commission)  on 
the  gross  proceeds  of  the  factory 
and  crop.    Matthews  v.  Bagshaw. 

123 

See  Breach  of  Trust,  7,  8, 
Interest. 

EX  PARTE  MATERNA. 
See  Legacy,  1. 


FEES. 
See  Lien. 

FEME  COVERT. 

Petition  by  tijeme  covert  in  a  suit, 
not  naming  a  next  friend,  directed 
to  be  amended  by  inserting  a  next 
friend.  Hoxoard  v.  Prince.  Page  28 

See  Dismissal,  2. 

Specific  Performance,  4. 

FORECLOSURE. 
See  Claim,  S. 


Mortgagor 

GAGEE. 


AND      MORT* 


FRAUD. 
See  Power,  5. 


GENERAL  ORDERS. 
122nd  Order  of  May,  1845. 
Remarks  as  to  the  effect  of  the 
122nd    Order    of    May,    1845. 
Moore  v.  Smith.  393 

39th  Order  of  April,  1828. 
See  Abatement. 
32nd  Order  oT  August,  1841. 

See  Parties,  4. 
8th  Order  of  June,  1850. 

See  Exceptions. 
12th  Order  of  November,  1850. 
See  Scandal  and  Impertinence. 

GUARDIAN. 

A  testamentary  guardian  is  a  trus- 
tee. 
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tee,  and  therefore  the  Statute  of 
Limitations  is  inapplicable  to  ac- 
counts as  between  him  and  his 
ward.     Mathew  v.  Brise. 

Page  341 


HEIR. 

A.  devised  an  estate  to  his  heir, 
who,  in  his  own  right,  had  a 
charge  on  it.  The  heir  bought 
up  an  incumbrance  on  the  estate 
amounting  to  11,555/.,  for  2,000/. 
Held,  that  he  was  entitled  to  the 
full  amount,  as  against  the  other 
incumbrancers  on  the  estate. 
Davis  V.  Barrett.  542 

See  Costs,  9i  10. 

HUSBAND  AND  WIFE. 

1.  A  wife  cannot,  in  this  Court,  be 
heard  upon  a  motion  on  behalf  of 
her  husband.     Oldfield  v.  Cobbett. 

28 

2.  A  sum  of  140/.  belonged  to  a 
husband  in  right  of  his  wife.  He 
had  taken  the  benefit  of  the  In- 
solvent Act.  The  Court  held, 
that  his  assignees  were  entitled  to 
no  part  of  the  fund. 

Foden  v.  Finney^  4  Rms.  428.  is 
considered  not  binding.  In  re 
Cutler.  220 

S.  To  put  an  end  to  litigatidn  be- 
tween a  husband  and  wife,  the  hus- 
band conveyed  property  to  trus- 
tees, upon  trust  to  pay  his  wife 
3700/.  a  year,  or  so  much  as  she 
should  •«  order  or  require.**  The 
wifewas,outof  that  sum,  to  keep  up 


an  establishment  [for  herself  and 
children,  upon  such  a  fcale  as  she 
should  think  fit ;  and  the  husband 
was  to  have  the  benefit  of  it^ 
under  certain  restrictions.  But  if 
she  should  not  require  the  whole 
for  the  purposes  aforesaid,  the 
surplus  was  to  be  paid  to  the  hus- 
band. Held,  that  so  long  as  she 
kept  up  the  establishment!  she 
was  not  liable  to  account  for  the 
surplus  in  her  hands.  Jodrell  v. 
Jodrell  Page  397 

.  Held,  also,  that  this  was  like  the 
case  of  guardians  of  infants  and 
committees  of  lunatics  having  al- 
lowances made  to  them  for  main- 
tenance, and  who  are  not  ac- 
countable for  their  expenditure, 
so  long  as  they  properly  maintain 
those  committed    to  their  care. 

Ibid. 
See  Covenant. 

Power,  2. 

Release. 

Voluntary  Gift. 


IMPERTINENCE. 

1.  Repetitions  in  a  fourth  examina- 
tion of  items  contained  in  former 
examinations  held  impertinent. 
The  principle  applicable  being  the 
same  as  if  the  repetition  had  been 
contained  in  the  same  document. 
Allfrey  v.  Allfrey.  235 

2.  It  is  no  defence  to  an  application 
to  strike  out  impertinent  matter, 
to  say  that  it  will  make  the  plead- 
ing inconsistent,  unmeaning,  or 
insuflScient.  Ibid. 

3.  The 
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3.  The  repetition  of  a  material  state- 
ment 18  impertinent*        Page  235 
See  Scandal  and  Impbrtikence. 

IMPLICATION. 

1.  Bequest  of  residue  to  John  £., 
but  if  he  should  die  in  the  life- 
time of  the  testatrix,  without 
leaving  children,  then  to  Charles 
L*  Held  that  the  children  of 
John  L*  took  nothing  by  implica- 
tion.   Addison  v.  Busk.  459 

2.  In  such  a  case,  the  same  words 
receive  the  same  construction  in 
the  case  of  a  residue,  as  in  that  of 
a  mere  legacy.  Ibid. 

3.  Bequest  of  personal  estate,  after 
the  death  of  the  tenant  for  life,  in 
trust  to  pay  equally  between  A. 
and  B.  But  if  «  neither  "  should 
be  then  living,  to  C  A.  died  in 
the  lifetime  of  the  testatrix.  B. 
survived  the  tenant  for  life,  and 
claimed  the  whole,  either  as  sur- 
viving joint  tenant  or  under  a  gif\ 
to  her  by  implication.  The  Court 
rejected  such  claim,  and  held, 
that  the  moiety  intended  for  A. 
had  lapsed,  and  belonged  to  the 
next  of  kin  of  the  testatrix.  Bax» 
terv.Losh.  612 

INCLOSURE. 
See  Rectory. 

INCREASED  RENTS. 
See  Charity,  3. 

INDIAN  EXECUTORS. 
See  Executor* 


INFORMATION. 
See  Costs,  4. 

INJUNCTION. 

1.  Where  the  common  injunction  has 
been  dissolved  on  the  merits  in 
the  answer,  and  the  bill  is  after- 
wards amended,  a  like  injunction 
cannot  be  obtained^  as  of  course, 
for  want  of  appearance  to  the 
amended  bill.     Zulueia  v.  Vinent. 

Page  2 

2.  Where  the  common  injunction 
has  been  dissolved  on  the  merits, 
and  the  Plaintiff  amends  his  bill, 
he  can  only  restore  the  injunction 
by  motion  upon  notice.  Zulueta 
V.  VinenU  209 

S.  The  common  injunction  having 
been  dissolved  on  the  merits  in 
the  answer,  the  Plaintiff  amended 
his  bill,  and  moved  to  revive  the 
injunction,  upon  an  affidavit  veri- 
fying,  in  general  terms,  the  truth 
of  the  amendments.  Held,  that 
the  Defendant  could  not  contra- 
dict that  affidavit,  but  might  shew 
that  the  amendments  did  not  ma- 
terially vary  the  original  case. 
Zulueta  V.  Vinent,  216 

4.  The  Plaintiff  had  obtained  the 
common  injunction;  the  answer 
was  filed  on  the  28th  of  July,  and 
the  last  seal  was  on  the  SIsl. 
The  Court  would  not  ex  parte 
grant  an  order  nisi  to  shew  cause 
on  the  31st;  but  gave  leave  to 
make  a  special  motion  on  that 

day. 
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day.     The  Patent  Fuel  Company 
V.  WaUtab.  Page  219 

See  School. 

INSOLVENT. 
See  Husband  and  Wipb,  2. 

INSURANCE. 
See  Policy. 

INTEREST. 

1.  yf.  S.  the  sole  executrix  and 
tenant  for  life  died,  having  12,500/. 
of  the  assets  in  her  hands.  Her 
executors  admitted  assets.  Held, 
that  in  the  absence  of  any  further 
proof,  they  were  not  liable  for  in- 
terest.      Davenport  v.   Stafford, 

319 

2.  An  executor  may  be  charged,  on 
further  directions,  with  interest 
on  his  balances,  though  it  be  not 
prayed  by  the  bill.  Hollings- 
xoorth  V.  Shakeshajl.  492 

INTERNAL  MANAGEMENT. 
See  Railway,  3. 

INTERPLEADER. 

1.  A  Defendant,  in  an  interpleading 
suit,  may  shew,  at  the  hearing, 
that  the  case  is  not  a  proper  one 
for  interpleader.  Toulmin  v. 
Reid.  499 

2.  In  an  interpleader  suit,  the  Court 
cannot  make  a  hostile  decree 
against  the  Plaintiffs  beyond  the 
subject  of  the  suit,  Ihid, 


INTERROGATORIES. 
See  Commission. 

IRREGULARITY. 

See  Order  of  Course. 
Taxation,  4.       , 

ISSUE. 

1.  The  word  "  issue "  construed 
"children"  by  force  of  the  gift 
to  the  issue  of  the  issue  being  of 
their  "  parents  "  share.  Pope  v. 
Pope.  Page  591 

2.  Bequest  to  A.  for  life,  with  re- 
mainder to  B.  for  life,  with  re- 
mainder to  "  all  and  every  the 
issue"  of  ^.  living  at  the  death 
of  the  survivor  of  A,  and  J?.,  but 
in  the  event  of  any  of  AJ%  '^  issue'' 
dying  in  the  lifetime  of  A.  and  B. 
leaving  <<  issue,'*  such  issue  to 
stand  in  the  place  of  their  "  pa- 
rents.'' Held,  that  the  first  men- 
tioned "  issue "  was  to  be  con- 
strued "  children,"  and  there  being 
one  daughter  only  of  A.^  and  two 
of  her  children  living  at  the  death 
of  the  survivor  of  A,  and  j&.. 
Held  that  such  daughter  was  alone 
entitled  to  the  fund.  Ibid. 

See  Remoteness. 


JOINT  TENANTS. 
A  testator  gave  his  real  and  personal 
estate  to  ^.,  B.  and  C  as  tenants 
in  common.  By  a  codicil  he  de- 
clared that  if  any  of  the  devisees 
should    die    in    his    lifetime,  his 

estate 
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estate  and  interest  should  *'  go  to 
the  survivors  or  survivor  of  them, 
and  the  heirsi  executors,  admin- 
istrators and  assigns  of  such  sur- 
vivor/' A.  died  in  the  testator's 
lifetime.  Held  that  B.  and  C 
took  as  joint  tenants  the  share  in- 
tended for  A.  Leigh  v.  Mosley. 
Page  605 


LACHES. 

A  testator,  who  died  in  1796,  gave 
his  personal  estate  to  his  widow 
for  life,  with  remainder  to  B,  B. 
died  in  1826,  and  the  widow  in 
1849.  The  Plaintiffs  then  filed  a 
bill  against  the  representatives  of 
the  executors,  to  make  them 
liable  for  investing  in  5  per 
cents,  instead  of  in  consols,  &c* 
In  1887,  the  Plaintiffs  had  notice 
of  the  state  of  the  investment. 
Held,  that  they  were  barred  by 
laches  and  lapse  of  time.  Broxone 
v.  Cross  •  105 

LANDS  CLAUSES  CONSO-* 
LIDATION  ACT. 

See  Railway,  5. 

LAPSE. 
See  Implicatiok,  3. 

LEASE. 

In  an  administration  suit,  the  Court, 
upon  the  certificate  of  Counsel, 


will  authorise  a  lease,  without  a 
reference  back  to  the  Master  to 
settle  it.  .  Dajf  v.  Crqfi.  Page  219 

LEASEHOLDS. 

A  testator  gave  his  leasehold  to  trus- 
tees for  legatees  in  succession  and 
upon  trust,  if  the  trustees  "should 
think  it  proper  or  advantageous, 
as  to  those  which  were  custom- 
arily or  might  be  renewed,"  to 
endeavour  to  renew.  And  in 
order  thereto,  should,  '<  if  they  in 
their  discretion  should  think  fit  or 
expedient^  but  not  necessarily  or 
peremptorily,"  insure  the  lives  of 
the  cestuis  que  vie  and  apply  the 
insurance  money  in  renewing,  and 
out  of  the  rents  and  profits  raise 
sufficient  money  to  renew  so  often 
as  a  renewal  should  be  advisable, 
and  he  gave  a  power  to  mortgage 
for  the  same  purpose.  Held,  first, 
that  this  was  an  imperative  trust, 
and  that  the  trustees  were  bound 
to  renew,  if  they  could  do  so  on 
reasonable  terms  ;  secondly,  that 
if  the  trustees  refused,  the  Court 
would  exercise  it;  and,  thirdly, 
that  they  were  bound  to  raise  the 
necessary  funds,  in  such  a  mode 
as  would  be  most  beneficial  to  all 
parties  interested.  Mortimer  v. 
Watts.  616 

LEGACY. 

1.  Bequest  to  A.  B.  for  life,  and 
afterwards  to  her  children;  but, 
in  default  of  children,  <'  to  pay  or 
assign  and.  transfer*'   to  C.  D.  if 

living, 
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]i?iDg,  but  if  dead,  to  his  next  of 
kin  ex  parte  maternA,  C.  D,  died 
before  A.  B.  Held,  first,  that 
the  next  of  kin  were  to  be  ascer- 
tained at  the  death  of  C.  D.  and 
not  of  ^.  JB,, ;  and,  secondly,  that 
the  next  of  kin  ex  parte  matemd 
were  not  excluded,  because  they 
also  filled  the  character  of  next  of 
kin  ex  parte  paternd.  Gundry  v. 
Pinniger,  Page  94 

S.'The  word  "then**  construed  as 
pointing  to  the  event,  and  not  to 
the  time.  Ibid. 

8.  A  bequeathed  property  amount- 
ing to  1279/.  to  B.  Subsequently 
B,i  af^er  referring  to  the  will  of 
A.f  and  that  he  was  desirous 
of  making  the  following  legacies 
to  i4.'s  relations,  bequeathed  to 

.  them  legacies  amounting  to  2800/. ; 
and  proceeded  —  but  if  the  pro- 
perty "  I  became  entitled  to  under 
the  will  of  ^,  should  fall  short  and 
be  deficient  in  paying  such  lega- 
cies, my  desire  is,  that  500/.  out 
of  any  other  part  of  my  personal 
estate  shall  be  paid  and  applied 
for  that  purpose."  Held,  that 
the  legacies,  though  nominally 
amounting  to  2800/.,  were  limited 
to  1919L  plus  500/.,  and  that  they 
must  therefore  abate.  Read  v. 
StrangoMys.  139 

See  Abatement  of  Legacies. 
Accruer. 
Annuity. 
Children. 
EjusDEM  Generis. 
Estate  for  Life,  1. 
Implication. 
Joint  Tenants. 


Perishable  Property. 
Precatory  Words. 
Residue. 
Will. 

LEGACY  DUTY. 

A  testator  devised  real  estate  to  A^ 
subject  to  the  payment  of  "  one 
clear  yearly  rent«charge  or  an- 
nuity of  100/."  to  B.  Held,  that 
B,  took  the  annuity  free  of  legacy 
duty.    Baily  V,  Boult.    Page  595 

LIEN. 

Commissioners  for  the  examination 
of  witnesses  have  a  lien  on  the 
depositions  for  their  fees,  and  will 
not  be  compelled  to  return  them, 
until  they  have  received  payment. 
Peters  v.  Beer.  101 

LIMITATION. 

See  Estate  for  Life,  2.       ^ 
Remoteness. 

LYNCH'S  ACT. 

Lynch*s  Act  (4  &  5  ^.  4.  c.  29.) 
only  relieves  a  trustee  from  any 
liability  in  respect  of  an  invest- 
ment in  Ireland  instead  of  Eng- 
landf  and  therefore  where,  upon 
petition  under  the  act,  the  Court 
sanctioned  an  investment  which 
was  made  without  proper  evidence 
of  value,  and  without  the  consent 
of  the  necessary  parties  and  there 
was  a  loss,  the  trustees  were  held 
liable  for  the  breach  of  trust. 
Norris  v.  Wright.  291 


MANOR. 
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MANOR. ! 

The  partition  of  a  manor  may  be 
compelled  in  equity.  Hanhury 
V.  Hussey.    ,  ^  Page  152 

MASTER. 
See  Lease. 


.  MASTER'S  OFFICE. 
See  PARTiBiSy  1. 

MERGER. 

Merger  of  a  charge  in  the  inheritance 
is  not  to  be  assumed,  if  it  would 
be  contrary  to  the  interest  of  the 
owner  of  the  estate  and  charge. 
Davis  V.  Barrett*  542 

MINUTES. 

Rule  of  practice  as  to  varying  the 
minutes  of  decrees.  The  Registrar 
must  first  complete  the  minutes^ 
ami  any  party  dissatisfied  may  then 
give  notice  of  motion  specifying 
the  subject  of  complaint.  Prince 
V.  Howard.  208 


MISJOINDER. 

A  bill  on  behalf  of  all  shareholders 
complaining  of  transactions  in 
which  some  have  concurred,  can- 
not be  sustained,  for  there  is  a 
misjoinder.  Kent  v.  Jackson.   367 


MORTGAGE. 

See  Claim,  3. 
Costs,  11. 
Heir. 

Railway,  1,  2. 
Specific  Performance,  S. 

MORTGAGOR  AND  MORT- 
GAGEE. 

Upon  a  bill  of  foreclosure  by  first 
mortgagee,,  there  was  a  contest 
between  the  Defendants,  the  puisne 
mortgagees,  as  to  their  respective 
priorities.  The  Court  held  that 
it  must,  in  the  first  instance,  direct 
an  inquiry.  Duberlyy.Day.  Page  9 

MORTMAIN. 

1.  A  charitable  bequest  to  lay  out 
money  in  the  erection  of  build- 
ings, without  more,  pre-supposes 
that  a  portion  of  the  bequest  must 
be  applied  in  the  purchase  of  land 
for  that  purpose  ;  and  is  void 
under  the  Statute  of  Mortmain. 
Tri/e  V.  The  Corporation  of  GloU" 
cester.  173 

2.  A  bequest  to  lay  out  money  in 
the  erection  or  repair  of  buildings 
upon  lands  already  in  mortmain 
is  a  valid  and  effectual   bequest. 

Ibid. 

3.  The  rule  is,  as  stated  in  The 
Attorncy-General  v.Davies  (9  Ves. 
544.),  '*  that,  unless  the  testator 
distinctly  points  to  some  land 
already  in  mortmain,  the  Court 
will  understand  him  to  mean  that 
an  interest  in  land  is  to  be  pur- 
chased! 
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chasedy  and  the  gift  is  not  good." 
Trife  V.  The  Corporation  of  Glou- 
cester. Page  17S 

.  A  bequest  is  void  which  tends 
directly  to  bring  fresh  lands  into 
mortmain.  Jbid. 

.  A  bequest  of  money  to  be  ex- 
pended in  the  erection  or  repair 
of  buildings  is  void^  unless  the 
testator  expressly  states  in  his 
will  his  intention  that  the  money 
is  to  be  expended  on  some  land 
already  in  mortmain.  Ibid. 

.  Real  estate  in  Nevo  South  Wales 
is  not  within  the  statute  of  mort- 
main. Whicker  v.  Hume.  509 
See  Charity,  2. 

MOTION. 
See  Decree,  3. 

Husband  and  Wife,  1. 
Solicitor  and  Client,  4. 

MULTIFARIOUSNESS. 

See  Trustee  Act,  4. 


NEXT  FRIEND. 
See  Dismissal,  2. 
Feme  Covert. 

NEXT  OF  KIN. 
See  Legacy,  \. 


ORDER. 
1.  An  order  was  made,  on  petition 
and  by  consent.     Held,  Uiat  it 
Vol.  XIV. 


could  only  be  varied  by  a  pro- 
ceeding in  the  nature  of  one  to 
correct  the  agreement,  on  the 
ground  of  fraud  or  suppression  of 
facts.  Greenxvood  v.  Churchill. 
Page  160 
2.  Two  solicitors,  A*  and  B.,  dis- 
solved partnership,  and  it  was 
agreed,  that  B.  should  be  entitled 
to  half  the  proBts  of  a  suit  in* 
stituted  by  them.  After  some 
time,  an  order  was  made,  by  con* 
sent  of  both,  for  the  taxation  of 
the  costs  down  to  the  date.  Some 
of  the  costs  had,  unknown  to  B., 
been  already  taxfed  and  received 
by  A.  Held,  under  the  circum- 
stances, that  the  order  comprised 
all  such  costs,  and  the  previous 
costs  having  been  omitted  in  the 
Master's  certificate,  the  Court, 
upon  a  petition  to  review  the  tax- 
ation, referred  the  matter  back 
to  the  Master.  Ibid. 

See  Decree,  1,  2. 

ORDER  NISI. 

See  Injunction,  4. 

ORDER  OF  COURSE. 
A  party  applying  for  an  order  of 
course  should  state  every  thing 
which  can  have  a  bearing  on  the 
matter,  otherwise  the  order  will 
be  discharged.    In  re  Walker. 

227 
See  Injunction,  1. 


Yy       PARTIES. 
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PARTIES. 

1.  In  a  case  where  the  parties  were 
very  numerous  and  the  expenses 
of  attending  taking  the  accounts 
very  great,  an  application,  after 
decree,  to  exclude  a  number  of 
parties  interested  in  the  residue 
from  attending  the  taking  such 
accounts  and  the  further  pro- 
ceedings, except  at  their  own  ex- 
pense, was  refused.  Day  v.  Croft. 
Page  29 

%  Where  one  of  several  trustees 
dies  pending  a  suit  which  does 
not  seek  to  charge  them  person- 
ally in  that  character,  his  repre- 
sentatives are  not  necessary  par- 
ties ;  for  the  trusteeship  survives. 
The  London  Gas»Lighl  Company 
V.  SpoHiswoode*  26^ 

S.  A  cause  was  ordered  to  stand 
over  to  make  the  assignees  of  a 
bankrupt  Defendant  parties.  They 
were  made  parties  by  amendment. 
An  objection  raised  by  the  co- 
Defendants  that  they  ought  to 
have  been  made  parties  by  sup- 
plemental  bill  was  over-ruled. 

I6id. 

4.  In  a  suit  to  make  trustees  liable 
for  a  breach  of  trust,  Held,  that 
the  assignees  of  two  bankrupt 
trustees  were  not  indispensable 
parties,  as  the  case  fell  within  the 
S2nd  General  Order  of  August 
1841.     Norris  v.  Wright.        SIO 

5.  In  1830,  A.  and  B.  were  ap- 
pointed trustees  of  a  part  of  a 
sum  vested  in  other  trustees.  The 
deed  contained  a  power  for  the 
settlors  to  appoint  new  trustees, 


in  case  any  trustee  should  wish 
to  be  discharged  from,  or  should 
decline  to  act  in,  the  trusts.    B. 

.  did  not  execute.  In  lBi8,  B., 
alleging  he  had  never  acted,  dis- 
claimed, and  A.  retired,  and  there- 
upon two  new  trustees  were  ap« 
pointed,  and  the  fund  assigned  to 
them  by  A.  only.  Held,  that 
whether  B.  had  acted  or  not,  the 
new  trustees  had  been  duly  ap- 
pointed, and  that  the  cestuis  que 
trust  were  not  necessary  parties 
to  a  suit  by  such  new  trustees 
against  the  persons  who  held  the 
fund,  to  compel  payment  to  the 
new  trustees.  Noble  v.  Meymott. 
Page  471 

6.  To  a  suit  by  a  creditor  of  an  in- 
testate, against  an  administrator 
de  son  tort,  for  an  account  and 
payment,  it  is  necessary  that  a 
legal  personal  representative  duly 
constituted  should  be  a  party. 
Creasor  v.  Robinson,  589 

See  Pleading,  1. 


PARTITION. 

The  partition  of  a  manor  may  be 
compelled  in  equity.  Hanbury  v. 
Hussey*  152 


PARTNERSHIP. 

Upon  the  dissolution  of  a  partner- 
ship, a  deed  was  executed,  where* 
by  the  retiring  partner  assigned 
the  debts  to  the  continuing  part- 
ners, giving  them  an  irrevocable 
power  of  attorney  to  receive  them, 

and 
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and  covenanting  not  to  interfere 
in  their  collection.  The  surviving 
partners  continued  their  dealings 
with  one  of  the  debtors  to  the  old 
firm,  and  without  the  sanction  of 
the  retiring  partneri  took  a  secu- 
rity in  their  own  name  for  the 
aggregate  amount  of  the  old  and 
new  debt.  Held,  that  they  there- 
upon made  themselves  personally 
responsible  to  the  retiring  partner 
for  his  share  of  the  debt.  Held, 
alto,  that  they  would  have  been 
equally  liable  as  partners,  inde- 
pendently of  the  deed.  Lees  v. 
Lttforest.  Page  250 

See  Order,  2. 

PART  PERFORMANCE. 
See  Watercourse. 

PATENT. 
See  Costs,  S. 

PAYMENT  OUT  OF  COURT. 

Application  that  payment  out  of 
Court  of  a  sum  of  39^.  might 
be  made  on  a  York  probate  re- 
fused. 

[The  practice  has  since  been 
modified.  Vide  the  cases  in  the 
note.]     Cape  v.  Cope.  649 

PERISHABLE  PROPERTY. 

1.  The  rule  laid  down  in  Hoxoe  v. 
The  Earl  of  Dartmouih  (7  Ves. 
137  a)  is,  that  where  property 
of  a  perishable  nature  is  given  to  i 


be  enjoyed  in  succession,  the  ob- 
ject of  the  testator  can  only  be 
effected  by  converting  the  pro- 
perty into  permanent  annuities, 
and  giving  each  person,  in  suc- 
cession, the  dividends  of  the  fund. 
This  rule  prevails,  unless  there 
can  be  gathered  from  the  will 
some  expression  of  intention  that 
the  property  is  to  be  enjoyed  in 
specie^  and  which  it  is  incumbent 
on  those  contesting  the  applica- 
tion of  the  rule  to  point  out. 
Morgan  v.  Morgan.  Page  72 

2.  Modern  cases  allow  small  indica- 
tions of  intention  to  prevent  the 
application  of  the  rule;  but  the 
mere  absence  of  any  direction  to 
convert  is  insufficient.  Ilnd. 

3.  Upon  the  construction  of  a  will, 
held  that  the  tenant  for  life  of  a 
residue  was  not  entitled  to  the 
perishable  property  in  specie.  Ibid. 

4.  A  testator  bequeathed  all  his 
money,  securities  for  money, 
money  in  the  funds,  household 
furniture,  cattle,  and  all  other  his 
personal  estate  and  effects  unto 
two  trustees,  upon  trust  to  pay 
his  debts  and  legacies,  and  sub- 
ject to  the  payment  of  a  legacy, 
to  stand  possessed  upon  the  trusts 
after  mentioned.  He  then  de- 
vised his  freehold  estates  to  trus- 
tees, upon  trust  to  permit  his  wife 
to  reside  at  his  house,  and  to  use 
the  household  furniture,  plate, 
linen,  and  china  therein  for  her 
life,  and  to  "  pay  the  rents  and 
profits  of  his  real  estate,"  and 
"  the  interest,  dividends,  and  pro- 
ceeds to  arise  from  his  said  money, 

y^  2  and 
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and  securities  for  money,  money 
in  the  funds,  and  personal  estate 
thereinbefore  bequeathed  "  to  her 
for  life,  and,  afker  her  decease,  to 
sell  his  real  estate,  and  divide  and 
pay  the  purchase-monies;  "and 
pay,  assign,  or  transfer  his  said 
money  and  securities  for  money, 
money  in  the  funds,  and  personal 
estate"  unto  his  children.  The 
testator  possessed  long  annuities 
and  leaseholds.  Held,  that  they 
ought  to  be  converted  into  3  per 
cents,  and  that  the  widow  was 
merely  entitled  to  the  dividends 
thereon.     Morgan  v.  Morgan* 

Page  72 
5.  A  power  to  vary  securities  is  im- 
portant, as  shewing,  that  the  tes- 
tator did  not  intend  his  residue  to 
remain  on  perishable  security. 
Morgan  v.  Morgan.  B5 

PETITION. 

See  Feme  Covert. 
Solicitor  and  Client,  1. 
Trustee  Act,  2.  4. 


PETTY  BAG. 

Application  for  liberty  to  sue  on  a 
bond,  given  to  the  Clerk  of  the 
Petty  Bag  for  securing  costs  to 
the  Defendant  in  scire  Jacias  to 
repeal  a  patent.  The  Queen  v. 
Mill.  312 


PLAINTIFF. 

^S'^^  Examination. 


PLEA. 

L  Upon  the  death  of  a  Defendant,  her 
representatives  were  made  parties 
to  a  bill  of  revivor.  They  pleaded 
that  the  testatrix  had  assigned 
pendente  lite^  and  that  they  never 
had  any  interest  in  the  subject 
matter  of  the  suit.  The  plea  was 
allowed.    Nutting  v.  Hebdin* 

Page  11 

2.  To  a  bill  for  specific  perform- 
ance, a  plea  by  a  sole  Defendant 
of  his  bankruptcy,  subsequent  to 
the  bill  filed,  was  allowed.  Lane 
v.  Smith.  49 

PLEADING. 

1.  Where  a  Plaintiff  at  his  option 
may  either  file  his  bill  against  A. 
and  JB.f  or  against  A.  alone,  and 
he  takes  the  former  course,  and 
B.  afterwards  dies,  he  cannot,  at 
the  hearing,  by  waiving  relief 
against  JB.'s  estate,  proceed  against 
A.  alone,  in  the  absence  of  J9.'s 
representatives.  The  London  Gas- 
light   Company    v.    Spotttstooode. 

264 

2.  A  bill  on  behalf  of  all  share- 
holders complaining  of  transac- 
tions in  which  some  have  con- 
curred, cannot  be  sustained,  for 
there  is  a  misjoinder.  Kent  v. 
Jackson.  367 

3.  When  a  Plaintiff's  case  wholly 
fails,  it  cannot  be  aided  by  the 
gifl  or  waiver  of  one  Defendant, 
as  against  his  co-Defendant.  Bol- 
Ungsmrth  v.  Shakeshaft^        492 

See 
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See  ChAiu,  S. 
Costs,  11. 
Impertinence. 
Interpleader. 

Mortgagor  and  Mortgagee. 
Parties. 
Plea. 

Railway^  4. 
Suing  on  behalf,  Sec, 

POLICY. 

Where  A,  effects  a  policy  in  his  own 
name,  upon  the  life  of  i?.,  declar- 
ing he  is  interested  in  ^.'s  life, 
such  policy,  primd  focie^  belongs 
to  A,  and  the  mere  proof  that 
some  of  the  premiums  were  paid 
by  i?.,  does  not  rebut  that  pre- 
sumption. TrUton  v.  Hardey, 
Page  232 

POWER. 

1.  An  appointment  to  one  of  a  class 
of  a  part  of  a  fund  as  "  her  part, 
share,  and  proportion,"  does  not 
prevent  her  participating  in  the 
unappointed  fund,  limited  to  the 
class  equally  in  default  of  appoint- 
ment.    WombxjoeU  v.  Hanroit, 

143 

2.  A  mother  had  a  power  of  ap- 
pointing a  reversionary  fund  to 
her  daughters.  A  daughter,  who 
was  under  age,  being  about  to 
marry,  the  mother  appointed  that 
a  moiety  of  the  fund  should,  on 
the  marriage,  become  the  portion 
of  the  daughter,  and  be  vested  in 
her  or  her  intended  husband  in 
her  right,  and  to  be  paid  to  the 
husband,  bis  executors,  adminis- 


trators, or  assigns,  on  the  death 
of  the  tenant  for  life.  Held,  al- 
though the  husband  was  not  an 
object  of  the  power,  and  the  fund 
was  reversionary,  and  the  daughter 
an  infant,  that  there  was  a  valid 
appointment.  Wombtcellv^  Hari" 
roU,  Page  143 

3.  Settlement  on  wife  for  life,  with 
power  for  her,  during  the  in- 
tended coverture,  to  appoint  by 
will,  and  in  default,  over.  Held, 
on  the  context,  that  an  appoint- 
ment by  will,  after  the  coverture, 
was  invalid.     HoUiday  v.  Overton. 

467 

4.  A  testator  duly  appointed  a  fund 
in  favour  of  objects  of  the  power 
absolutely,  and  he  also  bequeathed 
to  them  his  own  property,  ''es- 
pecially requesting  them  "  to  Ieav6 
the  appointed  fund  to  persons  not 
objects  of  the  power.  Held,  that 
this  did  not  raise  a  case  for  elec* 
tion.  Held,  also,  that  the  result 
would  have  been  different,  if  there 
had  been  a  direct  appointment  of 
the  subject  of  the  power  to  stran- 
gers.    Blacket  v.  Lamb.  482 

5.  Funds  were  settled  on  A.  for  life, 
with  remainder  to  his  children,  at 
such  ages,  &c.  as  he  should  ap- 
point, and  in  default  to  them 
equally,  to  vest  at  twenty-one, 
and  there  was  a  power  of  main- 
tenance until  the  vesting,  lliere 
was  a  gift  over,  in  case  there  should 
be  no  child  absolutely  entitled. 
A.^  having  a  child  eight  months 
old,  and  another  en  ventre  sa  mcrCf 
appointed  the  fund  to  all  his  chil- 
dren to  vest  immediately.     One 

Yy  3  of 
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of  the  children  suryived  A.  and 
died  an  infant,  and  hit  share  was 
claimed  by  his  mother  as  his  ad- 
ministrator. Held,  that  the  ap- 
pointment was  not  a  fraud  on  the 
power,  and  that  she  was  entitled. 
Fearon  v.  DesbrUay.  Page  635 
See  Power  of  Sale. 

POWER  OF  SALE. 

1.  A  testator  gave  a  power  of  sale 
to  two  trustees  and  the  survivor, 
''his  heirs,  executors  and  admi- 
nistrators." Held,  that  a  title  de- 
pendent on  a  sale  by  the  devisee 
in  trust  of  tlie  survivor,  was  too 
doubtful  to  force  on  a  purchaser ; 
and  held,  secondly,  that  the  de- 
fect was  cured,  by  the  release  of 
all  the  cestuis  que  trust  to  the  re* 
presentatives  of  the  surviving 
trustee.     Macdonald  v.  Walker* 

556 

2.  Consideration  of  the  cases  of 
Cooke  V.  Craxoford  and  Tiiley  v. 
WoUtenholme.  Ibid, 

PRACTICE. 

See  Affidavit. 
Claim. 
Commission. 
Costs. 
Decbee. 
Dismissal. 
Examination. 
Feme  Covert. 
Husband  and  Wife. 
Injunction. 
Order  of  Course.  ^. 
Parties. 
Payment  out  of  Court. 


Production  of  Documents. 

Receiver. 

Rehearing. 

Scandal  and  Ibipbrtineiice. 

Solicitor  and  Client. 

Writ  of  Summons. 

PRECATORY  WORDS. 

A  testator  duly  appointed  a  fund  in 
favour  of  objects  of  the  power  ab- 
solutely, and  he  also  bequeathed 
to  them  his  own  property,  *'  es- 
pecially requesting  them"  to 
leave  the  appointed  fund  to  per- 
sons not  objects  of  the  power. 
Held,  that  this  did  not  raise  a 
case  for  election.  Held,  also, 
that  the  result  would  have  been 
different,  if  there  had  been  a  direct 
appointment  of  the  subject  t>f  the 
power  to  strangers,  Blacket  v. 
Lamb.  Page  482 

PREROGATIVE  PROBATE. 
See  Payment  out  of  Court. 

PRESUMPTION. 
See  Policy. 

PROBATE. 
See  Payment  out  of  Court. 

PRODUCTION  OF  DOCU- 
MENTS. 

The  Plaintiff,  the  owner  of  an  estate, 
appointed  the  Defendants  receiv- 
ers and  surveyors.  The  Plaintiff 
discharged  the  DefendantSi   and 

filed 
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filed  a  bill  for  the  delivery  up  of 
all  documents  relating  to  the 
estate.  The  Defendants  admitted 
the  possession  of  certain  docu- 
ments connected  with  the  pro- 
perty, which  they  insisted  were 
their  own  private  memoranda. 
Held,  that  they  were  bound  to 
produce  them,  in  order  to  enable 
the  Court  ,to  judge  whether  ^they 
were  of  such  a  nature  that  they 
ought  to  be  delivered  up.  Lady 
Beresford  v.  Driver,        Page  387 

PUBLIC  COMPANY. 

See  Railway. 
Transfbb. 


RAILWAY. 

1.  A  bill  by  a  Railway  Company,  to 
compel  a  mortgagee  of  shares  not 
standing  in  his  name  to  pay  the 
calls,  cannot  be  sustained.  The 
Newry  Sfc,  Railway  Company  v. 
Mos$,  64* 

2.  A.  advanced  money  to  B.  on  the 
security  of  railway  shares.  They 
were  transferred  into  the  name  of 
C,  to  secure  A.^  and  subject 
thereto  for  B.  C.  died  insolvent. 
Held,  that  A.  was  not  liable,  at 
the  suit  of  the  Company,  for  the 
arrears  of  calls    on  the  sliares. 

lUd. 
S.  English  directors  o^  a  Bdgian 
Railway,  after  their  retirement, re* 
turned  considerable  deposits,  and 
purchased  up  some  shares /or  the 
Company.  The  managing  body 
concurred.     Held,  that  this  was 


a  transaction  which  could  be  sanc- 
tioned by  a  general  meeting,  and, 
being  sanctioned,  could  not  be 
made  the  subject  of  a  suit  here 
against  the  retired  English  direc- 
tors.   Kent  V.  Jackson.   Page  S68 

4.  By  the  rules  of  a  Belgian  Rail- 
way Company,  half  yearly  general 
meetings  were  to  be  held,  when 
the  accounts  and  balances  were 
to  be  finally  determined,  and  the 
approval  was  to  be  a  complete 
discharge  to  the  directors.  A  bill 
was  filed  to  make  third  parties 
liable  in  respect  of  the  Company's 
funds,  an  account  of  which  had 
been  stated  and  settled  with  the 
directors.  It  alleged  that  the  Com- 
pany had  always  conducted  their 
affairs  in  conformity  with  the  rules. 
Held,  that  it  must  be  assumed 
that  the  half  yearly  meetings  had 
been  held,  that  the  balances  had 
been  determined,  and  that  the 
directors  had  been  discharged, 
and  consequently  that  such  a  suit 
could  not  be  maintained  against 
the  third  parties.  Hid, 

5.  A,  was  tenant  of  a  copyhold  in 
trust  for  B.  A,  died,  leaving  an 
infant  heir ;  B.  sold  a  part  of  the 
property  to  a  Railway  Company. 
Held,  that  the  Company  were  not, 
under  the  82nd  section  of  the 
Lands  Clauses  Consolidation  Act, 
liable  to  pay  the  costs  of  proceed- 
ings under  the  Trustee  Act,  to 
obtain  a  conveyance  from  the  in- 
fant. Re  The  South  Wales  Rail" 
•may  Company,  418 

See  Pleading,  2. 
Rectory. 
Yy  4     RECEIVER- 
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RECEIVER. 

Order  for  a  Receiver  made  before 
appearance  against  a  Defendant, 
who  had  absconded  to  avoid  ser- 
vice,   Doxding  v.  Hudson. 

Page  42S 

RECITAL, 

The  plain  effect  of  the  operative 
part  of  a  deed  cannot  be  cut  down 
by  the  recitals.  HoUiday  v.  Over- 
ton.  467 

RECTORY. 

Under  an  inclosure  act,  some  lands 
were  allotted  to  a  Rector,  who 

\,  had  a  power  of  selling  to  pay  the 
expenses.  Under  a  Railway  Act, 
compensation  was  made  in  respect 
of  other  lands  of  the  rectory  and 
paid  into  Court.  The  Court  sanc- 
tioned the  application  of  the  mo- 
ney in  Court  to  the  payment  of 
the  expenses  of  the  inclosure. 
Ex  parte  Lockwood.  In  re  The 
Oxford,  Worcester^  Sfc.  Railvoay 
Company.  158 

REHEARING. 

I.  The  time  within  which  a  decree 
or  order  of  Chancery  may  be  va- 
ried on  rehearing  has  never  been 
defined.  The  practice  has  been 
to  allow  a  party  to  take  his  chance 
of  success  under  a  decree  before 
the  Master,  and,  if  unsuccessful, 
to  obtain  a  rehearing  of  the  de- 
cree*   Morgan  v.  Morgan.       72 


2,  A  decree  was  allowed  to  be  re- 
heard 12^  years  afler  it  had  been 
pronounced,  notwithstanding  it 
had  been  acted  upon  during  that 
period  by  sales,  &c.  Morgan  v. 
Morgan.  Page  72 

RELEASE. 

1.  Tlie  release  by  husband  and  wife 
of  a  sum  of  money  secured  by 
bond  to  ^.,  and  payable  to  the 
wife  after  A.'s  death,  held  not 
binding  on  the  wife  on  her  sur- 
viving both  A.  and  her  husband. 
Rogers  v.  Acasler,  445 

2.  When  ^Jeme  covert  is  entitled  to 
a  reversionary  interest  in  a  chose 
in  action,  the  release  of  the  hus- 
band is  as  inoperative  as  his  as- 
signment, to  bind  his  wife's  right 
by  survivorship.  Mid, 

REMOTENESS. 

1.  A  testator,  during  the  lives  of 
the  children  which  M.  G.,  his 
daughter  (who  was  living),  *<  had 
or  should  have,"  devised  the  rents 
of  an  estate  on  trust  for  them,  for 
their  lives,  with  a  substituted  gift 
to  the  issue  of  any  child  dying 
leaving  issue  during  that  period, 
and  a  gift  over  to  the  survivors 
of  the  children,  on  the  death  of 
any,  without  leaving  issue.  Tlie 
Court,  considering,  that  by  the 
terras  of  the  gift,  children  born 
after  the  testator's  death  would 
be  included,  held,  that  the  sub- 
stituted gift  to  the  issue  of  the 
grandchildren 
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grandchildren  was  void.   Gooch  v. 
Gooch^  Page  565 

%  Devise  in  trusty  afler  the  decease 
of  the  testator's  surviving  grand- 
children (children  of  a  living 
daughter)  to  settle  an  estate  on 
the.  eldest  living  grandson,  of  his 
daughter  in  fee,  and  to  sell  the 
other  real  estate,  and  divide  the 
produce  between  all  the  grand- 
children of  the  daughter,  except 
the  eldest.  The  Court,  consider- 
ing that  this  would  include  un- 
born great  grandchildren  of  the 
testator,  decided,  that  both  the 
gifts  to  the  great  grandchildren 
were  void*  Ibid, 

RENEWAL. 
See  Leaseholds. 

REPETITION. 
See  Impertinence. 

RESIDUE. 

L  A  testator  having  a  power  of  ap- 
pointment  by  will  over  a  sum  of 
stock,  bequeathed  two  sums  of 
5000^  and  50M.  sterling  thereout 
to  A.  and  ^.,  and  the  residue  to 
his  son.  The  stock  became  in 
equity  liable  to  his  debts,  and  by 
payment  thereof  and  of  the  costs 
of  the  suit,  the  fund  became  less 
than  5500/.  sterling.  Held,  that 
the  pecuniary  and  residuary  le- 
gatees were  not  liable  to  abate 
proportionably ;  but  that  the  re- 
siduary gift  failed  altogether. 
Petre  v.  Petre*  197 


2.  A  testator  bequeathed  to  his 
mother  "all  and  every  thing  he 
died  possessed  of,  namely,  money, 
plate,  books,''  and  other  enu- 
merated articles  for  her  sole  use. 
*'  And  lest  there  be  any  dispute, 
he  declared  again,  that  he  lefl 
her  every  thing  he  died  possessed 
of,  for  her  sole  use,  as  stated 
above."  Held,  that  the  whole 
residue  passed,  and  that  the  be- 
quest was  not  restricted  to  the 
enumerated  articles  and  others, 
ejusdem  generis.  In  re  KendalVs 
Trust.  Page  608 

See  Will,  2. 

REVERSIONARY  INTEREST. 
See  Release. 

REVIVOR. 
See  Plea,  1. 

REVOCATION. 

1.  Devise  to  the  children  of  A.  held 
not  to  be  revoked,  by  an  expression 
in  a  codicil  that  they  were  not 
intended  to  take  any  beneficial 
interest  under  the  will  or  codicil- 
Cleoburey  v.  Beckett.  583 

2.  A  testator  devised  his  real  estate 
to  his  brother  William  for  life, 
with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainders 
over;  and  he  bequeathed  his  re- 
siduary personal  estate  between 
his  nephews  and  nieces.  By  a 
codicil,  he  revoked  his  will,  so  far 
only  as  it  was  altered  by  the  codi- 
cil, and  he  gave  to  his  nephews 
and  nieces,  except  (as  he  said) 

his 
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hit  brother  WiUianC%  children, 
**  who  are  not  intended  to  take 
any  beneficial  interest  under  his 
will  or  this  codiciU"  1000/.  each. 
Held,  that  the  devise  to  the 
children  of  William  was  not  re- 
voked. Cleoburetf  v.  Beckett, 
Page  58S 


RIGHT  TO  BE  HEARD. 

Right  of  trustees  of  a  charity  to  be 
heard,  as  well  as  the  Attorney- 
General.     Whicker  y.Hume,    609 


SCANDAL  AND  IMPERTI- 
NENCE. 

A  Defendant  took  exceptions  to  an 
injunction  bill  for  scandal  and 
impertinence;  but  he  neglected 
to  set  them  down.  Held,  that 
the  Plaintiff  was  entitled  to  an 
order  of  course  for  setting  them 
down:  and  they  were  afterwards 
advanced  for  hearing.  Coyle  v. 
Alleyne.  171 

SCHOOL. 

L  The  revenues  of  a  charity  gram- 
mar school  having  increased  ten- 
fold, the  Court,  on  a  vacancy, 
restrained  the  appointment  of  a 
new  master,  until  something  had 
been  settled  as  to  a  new  scheme. 
The  Attomey-General  v.  The 
Warden  Sfc»  of  the  Louth  Free 
School.  201 


2*  Subsequently,  liberty  was  giTen 
to  appoint  a  new  master,  he  taking 
his  office  subject  to  any  future 
alterations  to  .be  directed  by  the 
Court*  The  Attometf-General  v. 
The  Warden  Spc  of  the  Louth 
Free  School.  Page  201 

SCIRE  FACIAS. 
See  Costs,  S. 

SEPARATE  USE. 
Sec  Specific  Performance,  4. 

SERVICE. 
See  Claim,  1. 

SET  OFF. 

By  an  order  of  the  Court,  the  costs 
to  be  incurred  by  a  married  woman 
suing  by  her  next  friend  in  a  future 
proceeding,  were  ordered  to  be 
paid  to  A.  B,,  her  solicitor.  Pend- 
ing the  proceedings,  A.  B.  was 
discharged,  and  C.  D.  appointed 
solicitor.  i^.B.  received  the  whole 
costs.  Held,  that  A.  B.  could 
not  set  off,  as  against  the  amount, 
a  debt  due  to  him  from  the  next 
friend.  Ex  parte  Bailey.  In  re 
Barnard.  18 

SETTLEMENT. 

By  a  settlement,  the  wife's  father 
covenanted  to  pay  SOOO/.  to 
trustees  for  the  husband  for  life, 
then  to  the  wife  for  life,  and  after- 
wards for  the  younger  children; 
but  it  was  provided,  that  upon 

the 
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the  husband's  settling  a  certain 
real  estate,  he  sliould.  become  ab« 
solutely  entitled  to  the  3000/.  In 
1814,  the  husband  assigned  that 
sum  to  trustees  for  his  wife,  during 
their  joint  lives.  In  1820,  the 
estate  was  settled,  and  in  1823 
the  3000/.  was  paid  to  the  trustees, 
who  paid  it  over  to  the  husband, 
taking  his  bond  for  the  amount. 
The  husband,  by  his  will,  directed 
his  debts,  including,  as  he  de- 
clared, this  bond,  to  be  paid  out 
of  his  real  estate.  Held,  that, 
upon  satisfaction  of  the  wife's 
claim,  the  debt  upon  the  bond 
ceased.     Setihouse  v.  Hall, 

Page  241 

See  Husband  and  Wife,  2. 

SHARES. 
See  Railway,  1,  2. 

SOLICITOR  AND  CLIENT. 

I.  A.  purchased  an  estate  from  £., 
and  on  the  completion,  one  so- 
licitor acted  for  both  parties,  and 
the  purchase  money  was  paid 
into  his  hands.  Afterwards,  the 
purchaser  was  defeated  by  C, 
who  had  a  paramount  mortgage. 
The  purchaser  presented  a  pe- 
tition against  the  solicitor,  asking 
payment  by  the  solicitor  out  of 
the  purchase  money  of  the  losses 
occasioned,  or  that  he  might  in- 
demnify the  Petitioner.  The  pe- 
tition was  dismissed  with  costs, 
the  Court  holding,  first,  that  it 
had  no  jurisdiction  to  award  com- 


pensation or  damages  in  such  a 
case,  and,  secondly,  that  the 
money  having  come  to  the  hands 
of  the  solicitor  as  agent  of  the 
vendor,  and  not  of  the  Petitioner, 
it  could  not  interfere.  Tijflee  v. 
IVebb.  In  re  Hinion.  Page  14 
2«  As  to  the  summary  jurisdiction 
of  the  Court  over  solicitors,  where 
monies  are  paid  to  them  by  clients 
in  that  character.    Ibid. 

3.  By  an  order  of  the  Court,  the 
costs  to  be  incurred  by  a  married 
woman  suing  by  her  next  friend 
in  a  future  proceeding,  were 
ordered  to  be  paid  to  A.  J9.,  her 
solicitor.  Pending  the  proceed- 
ings, A.  B,  was  discharged,  and 
C.  2).  appointed  solicitor.  A.  B. 
received  the  whole  costs.  Held, 
that  the  Court  had  jurisdiction, 
on  petition,  to  order  A*  B.  to  pay 
over  to  C.  D.  his  share  of  such 
costs.  Ex  parte  Bailejt^  and  Hope. 
In  re  Barnard.  18 

4.  A  sum  being,  on  taxation,  found 
due  from  a  solicitor  to  his  client, 
the  first  order  fixing  a  day  for 
payment  must  be  obtained  on 
notice;  but  the  second  or  four 
day  order  is  made  ex  parte.  In  re 
Stevenson.  27 

5.  A  bill  of  exchange  received  by  a 
partner  in  a  solicitor's  firm  from  a 
client  is,  prim^/acie^  to  be  deemed 
to  be  received  on  behalf  of  the 
firm ;  and  if  the  solicitors  allege 
the  contrary,  they  are  bound  to 
prove  it  by  clear  evidence.  Moore 
v.  Smith.  393 

6.  By  the  decree,  the  Plaintiff's 
costs  (319^.)  had  been  ordered  to 

be 
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be  paid  to  her  solicitors,  out  of  a 
fund  in  Court,  in  which  she  was 
interested ;  but  the  Plaintiff  having 
in  the  course  of  the  proceedings, 
given  to  one  of  the  firm  of  solici- 
tors a  bill  for  300/.,  which  they 
had  passed  away,  the  order  for 
the  payment  of  the  319/.  was 
stayed*  Moore  y.  Smith.  Page  393 

See  Costs,  12. 
Taxation. 


SPECIAL  CASE. 
A  party  to  a  special  case  died  after 
it  had  been  set  down ;  liberty  was 
given  to  amend,  by  making  his 
representatives  parties.  Aim- 
toorth  V.  Alman.  '597 

SPECIFIC  PERFORMANCE. 

1.  Courts  of  Equity  will  not  lend 
their  assistance  to  enforce  the 
specific  performance  of  ordinary 
contracts  for  the  sale  and  purchase 
of  chattels,  unless  there  be  some- 
thing very  special  in  the  nature 
of  the  contract.  On  the  other 
hand,  if  a  trust  be  created,  the  cir- 
cumstance that  the  subject  matter 
is  a  personal  chattel,  will  not  pre* 
vent  this  Court  from  enforcing 
the  due  execution  of  that  trust. 
Poolet/  V.  Budd.  34 

2.  Trusts  may  be  constituted  not 
merely  by  direct  declaration  of 
trust,  but  also  by  the  constructive 
operation  of  the  consequences 
flowing  from  the  acts  of  parties. 
Thus  equity  will  enforce  the  ex- 


ecution of  a  trust;  not  only  against 
the  trustees  themselves,  but  against 
all  persons  who  obtain  possession 
of  the  property  affected  by  the 
trust,  provided  they  had  notice 
of  it.     Poole?/  V.  Budd.    Page  34 

3.  A.f  who  sold  500  tons  of  iron 
stacked  on  his  wharf  to  J9.,  in 
consideration  of  a  bill  accepted 
by  a  third  party,  gave  an  acknow- 
ledgment engaging  to  deliver  it 
to  the  bearer,  he  (A.)  **  having 
been  paid  for  the  same.**  B.  mort- 
gaged the  iron,  and  the  bill  having 
beeu  dishonored,  A.  refused  to 
deliver  the  iron.  The  mortgagee 
proceeded  in  equity  to  make  A. 
responsible  for  the  iron.  Held, 
that  A,  had  no  ownership  or  pro- 
perty in  the  iron  so  stacked,  and 
was  a  trusteCf  and  therefore  a 
demurrpr  for  want  of  equity  was 
over-ruled.  Ibid. 

4.  An  estate  was  devised  to  njeme 
covert  for  her  separate  use.  She 
entered  into  a  contract  for  sale 
and  died,  having  devised  the  estate 
to  her  husband,  who  sued  for  a 
specific  performance.  The  pur- 
chaser objected,  that  the  Jeme 
covert  had  neither  power  to  enter 
into  a  contract  or  to  devise  the 
estate.  The  Court  declined  to' 
compel  a  specific  performance  in 
the  absence  of  the  heir.  Harris 
v.  Mott.  169 

See  Power  of  Sale. 
Watercourse. 


STATUTE- 
52  G.  3.  c.  101. 


1.  Under 
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1.  Under  Sir  Samuel  Romilly*B  Act, 
the  Court  has  jurisdiction  to  de- 
clare the  proportions  in  which 
the  charital>le  objects  are  entitled, 
but  not  to  repair  a  previous  mis- 
application of  the  funds  amongst 
them.  Re  HalVs  Charity.  Page  115 

2.  Effect  of  the  authorities  upon  the 
construction  of  Sir  Samuel  Ro- 
milly*6  Act.  Ibid. 

9  Geo.  2.  c.  36.    See  Mortmain*. 
4  &  5  FT.  4.  c.  29.      See  Lynch's 

Act, 
6  &  7  fF.  4.  c.  32.     See  Building 

Society. 
6  &  7  Vict.  c.  85.     See  Evidence. 
8  Vict.  c.  18.    See  Railway,  5. 
13  &  14  Vict.  c.  35.    See  Class. 
13  &  14  Vict.  c.  60.     See  Trustee 

Act. 

STATUTE  OF  LIMITATIONS. 

See  Guardian. 
Laches. 

SUBSTITUTED  SERVICE. 

See  Writ  op  Summons. 

SUING  ON  BEHALF  &c. 

1.  The  agreement  having  been  made 
with  a  number  of  subscribers,  held 
that  the  proper  mode  of  suing 
was,  by  some  on  behalf  of  all. 
The  Duke  of  Devonshire  v.  Eglin. 

530 

2.  The  committee  of  a  benefit  build- 
ing society  authorised  the  vice- 
president  to  purchase  a  real  estate 
for  the  society,  and  furnished  him 
with  part  of  the  funds.  He  pur- 
chased but  appropriated  the  estate^ 


to  himself.  Held,  that  the  trustees, 
in  whom  the  funds  and  property 
ought  to  be  vested  were  entitled 
to  sue  on  behalf  &C.9  to  compel  a 
restitution  of  the  estate.  Mullock 
V.  Jenkins.  Page  628 

SUPPLEMENTAL  BILL. 
See  Parties,  2,  3. 


TAXATION. 

1.  A  solicitor  who  delivers  an  un- 
signed bill  of  costs  is  bound  by  it ; 
but  hl^s  client  may  either  treat  it 
as  a  nullity  or  waive  the  want  of 
signature,  and  adopt  it;  though 
after  such  waiver,  the  client  cannot 
treat  the  bill  as  non-delivered. 
In  re  Gedye.  56 

2.  After  more  than  twelve  months 
from  the  delivery  of  unsigned  bills, 
the  client  applied  for  their  tax- 
ation. Held,  that  he  was  not  en- 
titled, except  on  shewing  sufficient 
<<  special  circumstances."       Ibid. 

3.  The  possession  of  the  papers  in  a 
cause  is  not  a  sufficient  special 
circumstance  to  warrant  the  tax- 
ation of  a  bill  delivered  more  than 
twelve  months.  Ibid. 

4.  A.  B.  employed  a  solicitor  in  the 
matter  of  a  mortgage,  and  there 
was  a  dispute  between  them  whe- 
ther he  was  not  also  liable  for  the 
costs  of  legal  proceedings  taken  in 
the  name  of  a  third  party.  A.  B, 
obtained  ex  parte  at  the  Rolls  an 
order  for  taxation:  he  stated, 
however,  the  mortgage  transac* 

tion 
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lion  alone,  and  suppressed  the 
other  matters.  It  was  discharged 
on  the  ground  of  the  suppression. 
In  re  Walker.  Page  227 

See  ORDsn,  2. 

TENANCY  IN  COMMON. 
See  Joint  Tenants. 

TENANT  FOR  LIFE  AND  RE- 
MAINDER  MAN. 

The  Master  of  the  Rolls  (following 
Dimes  v.  Scott,  4  Rtus.  195.;  Toy- 
lorr.  Clark,  1  Hare,  161.;  and 
Sutherland  v.  Cooke,  1  Colly,  p. 
503. ;  in  opposition  to  Douglas  v. 
Congreve,  I  Keen,  41 0.,  and  other 
cases),  held»  that  a  tenant  for  life 
of  a  residue  was  entitled,  during 
the  first  year,  to  the  dividends  on 
so  much  S  per  cents  as  would 
have  been  produced  by  the  con- 
version of  the  property  at  the  end 
of  that  year.     Morgan  v.  Morgan. 

72 
See  Peuishable  Property. 

TRANSFER. 

By  a  local  and  personal  act,  trans- 
fers of  debentures  were  to  be  by 
indorsement  by  deed  and  in  a 
given  form,  and  were  to  be  entered 
in  the  books  of  the  Company,  and 
"after  such  entry,  but  not  till 
then,  the  assignee  was  to  be  enti- 
tled to  the  benefit."  Held,  that 
this  did  not  apply  to  a  transfer  by 
act  of  law,  as  in  the  case  of  bank- 
ruptcy.   Latie  v.  Smith.  49 


TRUST. 

See  Arbitration,  2. 
Leaseholds. 
Specific  Performance,  1,2,3. 

TRUSTEE. 

In  1830,  A.  and  B.  were  appointed 
trustees  of  a  part  of  a  sum  vested 
in  other  trustees.  The  deed  con- 
tained a  power  for  the  settlors  to 
appoint  new  trustees,  in  case  any 
trustee  should  wish  to  be  dis- 
charged from,  or  should  decline  to 
act  in,  the  trusU*  B.  did  not  ex- 
ecute. In  1848,  £.,  alleging  he 
had  never  acted,  disclaimed,  and 
A.  retired,  and  thereupon  two  new 
trustees  were  appointed,  and  the 
fund  assigned  to  them  by  A.  only. 
Held,  that  whether  B.  had  acted 
or  not,  the  new  trustees  had  been 
duly  appointed.  Noble  v.  Metf- 
mott.  Page  471 

See  Breach  of  Trust. 

Costs,  1.6. 

Guardian. 

Husband  and  Wife,  3, 4. 

TRUSTEE  ACT. 

1.  A  copyhold  was  vested  in  a  mar- 
ried woman.  It  was  sold  under  a 
decree,  which  ordered  all  proper 
parties  to  join.  She  stated  in 
writing  that  she  never  would  sur- 
render. Held,  that  the  case  came 
within  the  Trustee  Act,  and  a 
vesting  order  was  made.  Rowley 
v.  Adams.  130 

2.  Whether, 
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2.  Whether,  where  a  purchaser  has 
paid  his  purchase-money  into 
Court,  the  petition  under  the 
Trustee  Act  should  be  presented 
by  the  Plaintiff  or  the  purchaser, 
qiuBre  ?  But  held  that  the  objec- 
tion might  be  removed  by  making 
them  co-petitioners*  Rwoley  v . 
Adams.  Page  ISO 

3.  The  tender  of  a  notice  requiring 
a  trustee  to  surrender  a  copyhold 
is  not  sufficient,  within  the  17th 
section  of  the  Trustee  Act;  but 
the  tender  of  a  deed  appointing  an 
attorney  to  surrender  may  possibly 
be  sufficient.  Ibid. 

4.  Where  an  estate  is  sold  in  lots 
under  a  decree,  one  petition  under 
the  Trustee  Act,  as  to  the  several 
lots,  is  not  multifarious.  Ibid. 

See  Costs,  5. 

TURNER'S  ACT. 
See  Class. 


VENDOR  AND  PURCHASER. 

See  Power  of  Sale. 

Specific  Performance. 

VIVA  VOCE  EXAMINATION. 

See  Examination. 

VOLUNTARY  DEED. 

See  Charity,  2. 

Voluntary  Gift. 

VOLUNTARY  GIFT. 

A.  being  seised  in  fee,  executed  a 
deed  poll,  whereby  he  voluntarily 


granted  it  to  his  wife  as  her  sole 
and  absolute  property  for  ever. 
Held,  that  this  was  an  imperfect 
voluntary  gift :  —  that  the  relation 
of  trustee  and  ceittii  que  trust  had 
not  thereby  been  created,  and  that 
a  Court  of  Equity  would  not  in- 
terfere to  assist  either  party. 
Price  V.  Price.  Page  598 


WAIVER. 

The  cross-examination  of  a  Defend- 
ant, tendered  as  a  witness,  is  a 
waiver  of  his  incompetency  where 
the  objection  must  be  assumed  to 
have  been  known  at  the  time  of 
the  cross-examination.  Trislon 
v.  Hardey.  21 

See  Pleading,  3. 

WATERCOURSE. 
The  Defendant  consented  to  the 
Plaintiff's  making  a  watercourse 
through  his  land,  upon  being  paid 
"  a  proper  and  reasonable  sum." 
The  watercourse  was  made,  but  no 
grant  was  executed,  and  no  sum 
arranged.  After  nine  years  user, 
the  Defendant  stopped  it  up,  but 
he  was  restrained  by  decree  from 
so  doing,  and  a  reference  was 
made  to  the  Master  to  settle  a 
proper  compensation.  The  Duke 
of  Devonshire  v.  Egliii.  530 


WILL. 

.  A    testator    gave    his 
estate   "  and    property, 


freehold 

whether 

real 


eu 
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real  or  penonaly**  to  A*  for  life ; 
and  after  her  decease,  he  gave 
''all  hb  said  freehold  estate  and 
property  "  to  B.  and  wife  for  life ; 
and  after  their  decease,  he  gave 
''all  his  said  freehold  property" 
to  their  children,  **  for  an  estate 
of  inheritance  in  fee  simple," 
and  in  default,  he  gave  ''  his  free- 
hold estate  and  property**  to  C, 
*'  his  heirs  and  assigns,  in  fee  sini* 
pie.'*  He  charged  his  personal 
estate  with  some  legacies,  and  he 
gave  the  residue  of  which  he 
should  die  possessed,  &c*  to  A» 
Held,  that  B,  and  his  children 
took  no  interest  in  the  personal 
estate  which  belonged  to  A. 
HoUingstoarlh  v*  Shakeshq/l. 

Page  492 

2*  A  testator  gave  real  estate  and 
personal  estate  in  trust  to  sell  and 
invest  in  ''  stocks,  funds,  and  se* 
curities/*  and  hold  the  residue 
thereof  upon  the  trusts  declared 
by  any  codicil.    By  a  codicil,  he 

*  gave  ''the  trust  monies,  stocks, 
funds  and  securities  *'  by  the  will 
bequeathed,  to  charitable  purposes. 
Held,  that  the  residuary  real  estate 
passed.     Whicker  v.  Hume.    509 


See  Abatement  of  Legacies. 
AccauKB. 

AVNUITT. 

Bequeath. 

Childrev. 

Ejusdem  Generis. 

Estate  for  Life,  1. 

Implication. 

Issue. 

Joint  Tenants. 

Legacy. 

PERisHAiiLE  Property. 

Power,  4. 

Precatory  Words. 

Remoteness. 

Residue. 

Revocation. 


WITNESS. 
See  Evidence. 

WRIT  OF  SUMMONS. 

Substituted  service  ordered  of  a  writ 
of  summons  issued  upoo  the  Mas- 
ter's certificate  upon  a  cisiim. 
Baker  v.  Anthony.  26 


See  Claim,  1. 
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